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PlNNINQTOH  v.  GaLLAND. 


1863. 


July  6. 


X  HIS  was  an  action  on  the  case  for  the  disturbance  of  a  in  an  action  for 
right  of  way,  which  came  on  to  be  tried  before  Coleridge,  a^S^f^yf 
J.,  at  Nottingham  Summer  Assizes,  1852,  when  a  verdict  »J  appeared 

,  that,  in  the 

was  found  for  the  plaintiff,  damages  Ms.,  subject  to  the  year  1839,  A. 

^  11      •  •   1  beinff  the  own- 

foUowmg  special  case : —  er  of  five  doses. 

The  declaration  claimed  the  right  of  way  in  question  ^LdtheHdme 
oyer  the  defendant's  land  in  respect  of  two  closes  called  closes,  were  se- 
the  Near  and  Far  Rye  Holme  closes,  of  which  the  plain-  oftheothen 
tiff  was  the  occupier.  There  was  a  plea  in  denial  of  the  ayaiUble  Wgh- 
all^ed  right  of  way.  The  subjoined  plan  shews  the  plain-  ^IlJ^^^^^ 
tiff's  and  defendant's  lands,  and  the  neighbouring  closes  ^  threelou.  M. 
particularly  referred  to  in  the  subsequent  part  of  the  Hohne  doses! 

^^^  Other  doses,  and 

D.  the  remain- 
ing  doses.  Over 
the  hitto*,  the  tenants  of  A.,  from  the  year  1823,  had  used  a  way  for  the  occupation  of  the  Holme 
dotes.  The  deeds  of  conyeyance  to  the  three  purchasers  were  all  executed  on  the  same  day,  but  it 
could  not  be  ascertained  in  what  order  of  priority  they  were  executed.  No  special  grant  or  reaer- 
Tation  of  any  particular  way  was  contained  in  any  of  them;  but  in  the  conyeyance  to  M.  were  the 
usnal  word*,  **  together  with  all  ways,  roods,  ftc.  to  the  said  closes  belonging  or  appertaining.**  For 
seyetal  years  after  the  execution  of  the  conyeyances,  the  plaintifl^  wbo  occupied  the  Hobne  closes  as 
teaant  of  M.,  had  used  the  way  in  question;  but,  in  1843,  the  defendant,  who  had  purehased  D.'s 
doses,  disputed  the  plaindfTs  right  and  obstructed  the  way: — Held^  first,  that,  assuming  that  the  con- 
Tejance  to  M.  was  executed  before  that  to  D.,  the  plaintiff  was  clearly  entitled  to  the  way,  for  where  a 
penoD  haTing  a  dose  surrounded  by  his  land  grants  tl\e  dose  to  another,  the  grantee  has  a  way  oyer 
the  grantor's  land  as  incident  to  the  grant.  Secondly,  assuming  that  the  conyeyance  to  D.  was  ex- 
ecQteii  before  that  to  M.,  the  plaintiff  was  neyertheless  entitled  to  the  way,  for  while  the  property 
k  the  Holme  doaeB  remained  m  A.  he  had  that  way  of  necessity,  as  being  the  most  convenient  mode 
ofateem  to  his  premises,  and  it  passed  by  his  conyeyance  to  M.  under  the  words  "  all  ways  to  the 
doles  beloqgii^  or  appertaining.'* 
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The  right  of  way  claimed  hj  the  plaintiff  was  from  the        i853< 
Town-street  of  Sutton-upon-Trent,  through  the  defendant's 
lands  on  the  north  side  of  his  house,  and  throngh  part  of 

the  moat  close,  in  the  line  marked  A B.     The  de- 

f^dant  denied  the  plaintiff's  right  to  proceed  in  that 
direction,  and  contended  that,  if  the  plaintiff  was  entitled 
to  any  way  from  the  Town-street  to  his  closes,  it  was  not 
orer  the  defendant's  lands,  bnt  over  the  close  called  in  the 
plan  the  Hall  close,  along  the  hedge  bounding  the  south 
side  of  that  close,  in  the  line  marked  C  -^—  B. 

The  plaintiff's  closes  and  the  defendant's  house  and 
land,  as  well  as  the  Moat  close  and  the  Hall  close.  Coney 
Grrew  close,  Maples  close  No.  6,  and  Catliffe's  close  No.  6, 
formerly  all  belonged  to  one  owner,  and  the  claim  and 
dispute  as  to  the  way  in  question  arose  in  consequence  of 
the  subdivision  and  sale  of  the  estate  as  hereinafter  men- 
tioned, the  plaintiff  claiming  the  way  A B,  as  a  way 

arising  from  necessity  or  by  implied  grant  from  Mr.  Dick- 
inson on  sudi  subdivision  and  sale. 

Sometime  before  1 814,  the  whole  property  belonged  to 
and  was  in  the  occupation  of  a  Mr.  Millus,  and  in  his  time 
the  way  actually  used  to  get  from  the  Town-street  to  the 
closes  now  occupied  by  the  plaintiff,  and  the  closes  No.  5 
and  No.  6,  was  in  the  line  A B.  In  18J  4  Mr.  Dick- 
inson, wbo  had  then  become  the  owner  of  the  whole  estate, 
divided  it  into  several  lots  with  a  view  to  a  sale  by  auction, 
on  which  occasion  the  close  No.  5  formed  one  lot,  and 
the  close  No.  6  another.  An  auction  accordingly  took 
place  during  that  year,  when  the  closes  No.  5  and  No.  6 
alone  were  sold,  the  former  to  a  person  named  Maples,  the 
latter  to  a  person  named  Catliffe.  Both  the  purchasers 
entered  into  possession  of  their  respective  lots  in  1815. 
The  conveyance  to  Catliffe  contained  a  special  grant  to  him 

of  a  road  from  the  Town-street  in  the  line  C B,  and 

from  thence  through  and  along  the  north  side  of  the  two 

b2 
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1853.  closes,  now  the  plaintiff's,  and  through  and  along  the 
west  side  of  No.  5,  and  which  road  had  been  so  set  out 
with  a  view  to  the  said  sale.  The  conveyance  to  Maples 
contained  no  special  grant  of  any  road,  but  reserved  so 
much  of  the  road  granted  to  Catliffe  as  passed  through 
No.  5.  From  the  time  that  Maples  and  Catliffe  entered 
into  possession  of  their  respective  closes,  they  used  the 
road  mentioned  in  the  conveyance  to  Catliffe,  and  no  other 
road,  until  the  arrangement  made  with  Wilmot  herein- 
after mentioned. 

In  1818,  Mr.  John  Wilmot  became,  and  continued  till 
1823,  tenant  to  Mr.  Dickinson  of  all  the  unsold  portion  of 
the  estate,  excepting  the  house  and  land  now  the  defendant's 
and  the  Moat  close;  and  during  all  that  time  the  only  road 

used  by  him  was  the  road  C B.    In  1823,  Wilmot 

became  yearly  tenant  of  the  whole  of  the  unsold  estate, 
and  shortly  afterwards,  by  arrangement  between  Wilmot, 

Maples,  and  Catliffe,  the  use  of  a  road  in  the  line  A B 

was  substituted  for  the  road  in  the  line  C B,  and  Wil- 
mot then  removed  the  gate  between  the  Moat  close  and 
Hall  close,  and  made  up  the  fence  in  its  stead.  The  use 
of  the  road  C B  was  then  discontinued,  and  the  sub- 
stituted road  A B  alone  was  used  from  thence  until 

and  after  the  sale  in  1839,  hereinafter  mentioned,  during 
all  which  time  it  was  the  only  open  road,  in  consequence 

of  the  obstruction  C B.    There  was  no  evidence  that 

Mr.  Dickinson  ever  became  aware  of  this  arrangement. 

In  the  latter  end  of  1839,  the  remainder  of  the  estate 
was  sold  by  auction  in  separate  lots,  and  in  the  month  of 
April,  1840,  conveyed  by  Mr.  Dickinson  to  the  respective 
purchasers.  The  two  closes  now  occupied  by  the  plaintiff 
were  conveyed  to  Mr.  Moss  by  deeds  dated  the  6th  and  7th 
of  April,  1840.  The  house  and  premises  (now  the  defend- 
ant's), together  with  the  Moat  close  and  Coney  Grrew  close, 
were  conveyed  to  Mr.  Dearie  by  deeds  dated  the  3rd  and 
4th  of  April,  1840.     Mr.  Dearie,  as  the  largest  purchaser. 
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entered  into  covenants  for  the  production  of  the  title-  ^I85a 
deeds  to  the  other  purchasers,  which  title-deeds  were  ac- 
cordingly handed  over  to  him.  The  Hall  close  was  con- 
veyed to  John  Newboult  by  deeds  dated  the  6th  and  7th 
of  April,  1840.  These  deeds  of  conveyance  to  the  several 
purchasers  from  Mr.  Dickinson,  though  bearing  different 
dates,  were  in  fact  all  executed  on  one  day,  viz.  the  8th 
of  April,  1840;  and  it  cannot  be  ascertained  in  what  order 
of  priority  they  were  executed. 

Dearie,  after  his  own  purchase,  sold  and  conveyed  the 
Moat  close  and  Coney  Ghrew  close  to  James  Sykes,  and  the 
house  and  premises  (now  the  defendant's)  to  William  Wil- 
mot,  who  in  1842  sold  and  conveyed  the  same  to  the  de- 
fendant. The  conveyance  from  Dearie  to  Wilmot  is  dated 
the  6th  and  7th  of  April,  1840,  and  the  conveyance  from 
Wilmot  to  the  defendant  is  dated  the  2nd  of  February, 
1842. 

No  special  grant  or  reservation  of  any  particular  way  is 
contained  or  mentioned  in  any  of  the  deeds  of  conveyance 
from  Mr.  Dickinson  of  1 840.  The  conveyance  of  the  two 
closes  now  occupied  by  the  plaintiff  contains  the  usual 
general  words,  "together  with,"  (inter  alia)  "all  ways, 
roads,  paths,  passages,  rights,  easements,  advantages,  and 
appurtenances  whatsoever  to  the  said  closes  belonging  or 
in  anywise  appertaining." 

None  of  the  conveyances  contained  any  exception  or 
mention  of  the  special  right  of  way  granted  to  Catliffe, 
nor  was  there  any  evidence  that  the  existence  of  such 
grant,  or  of  the  previous  user  of  the  way  so  specially  grant- 
ed, or  of  the  circumstances  imder  which  the  substitution 
took  place,  was  known  to  any  of  the  purchasers  in  1840, 
except  Mr.  Wilmot. 

Upon  the  completion  of  the  purchases  in  April,  1840, 
the  several  purchasers  or  their  tenants  were  put  into  pos- 
session and  occupation  of  the  different  closes,  and  the 
plaintiff  then  began  to  occupy  the  Rye  Holme  closes  under 
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1663,  ^  Mr.  Mobs,  asid  has  remained  in  possession  up  to  the  present 
time.  Wilmot  continued  to  occupy  as  owner  the  house 
and  land  (now  defendant's)  till  1842,  when  he  sold  it  to 
the  defendant;  and  during  this  time  the  use  of  the  road 

A B,  on  the  north  side  of  the  house,  continued  as 

before,  both  by  the  plaintiff  as  tenant  of  the  Bye  Holme 
closes,  and  by  the  tenants  of  Maples  and  Catliffe  in  respect 
of  their  closea    In  1846  the  defendant  obstructed  the  road 

A B,  and  made  it  unpassable,  by  digging  a  trench 

and  planting  trees  across  one  part  of  it.  The  plaintiff  gave 
him  notice  to  remoye  the  obstruction,  which  he  refused, 
and  after  attempts  at  an  arrangement,  which  failed,  the 
present  action  was  brought  to  try  the  right  of  the  plain- 
tiff to  the  last-mentioned  road.  There  is  not,  nor  waa  it 
proved  that  there  oyer  was,  any  mode  of  access  to  the 
plaintiff's  closes  (without  committing  trespasses  on  adjoin- 
ing owners)  except  by  one  or  other  of  the  roads  in  ques- 
tion. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  above  circumstances,  the  plaintiff,  as  the  occu- 
pier of  the  Bye  Holme  closes,  is  entitled  to  the  use  of  the 

road  A B  over  the  defendant's  land.    If  the  Court 

consider  that  he  is,  the  verdict  is  to  stand,  if  not,  to  be 
entered  for  the  defendant. 

Haye9  argued  for  the  plaintiff  (June  8). — Upon  the  sub- 
division of  the  property  there  was  an  implied  reservation 
of  the  way  in  question,  which  passed  by  the  conveyance  of 
the  Rye  Holme  closes,  under  the  words  "  all  ways  thereto 
appertaining."  It  is  a  maxim  of  law,  that  when  a  person 
grants  any  thing,  he  impliedly  grants  all  that  is  indispen- 
sable for  the  full  enjoyment  of  the  thing  granted.  That  is 
the  principle  on  which  a  way  of  necessity  is  founded.  In 
the  note  to  Pomfret  v.  Microjl  (a),  the  learned  editor,  after 

(a)  1  Wms.  Saund.  323. 
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a^T^ting  to  the  above  maxim,  says:  "So,  where  a  man,  JL8g3 
having  a  <dose  surrounded  with  his  own  land,  grants  the 
close  to  anoth^  in  fee,  for  life  or  years,  the  grantee  shall 
haye  a  ¥my  to  the  close  over  the  grantor's  land  as  incident 
to  the  grant;  for  without  it  he  cannot  derive  any  benefit 
from  the  grant.  So  it  is  where  he  grants  the  land  and 
reserves  the  close  to  himself"  Those  positions  are  sup- 
ported by  numerous  authorities.  In  dark  v.  Cogge  (a), 
''the  case  was,  the  one  sells  land,  and  afterwards  the  ven- 
dee, by  reason  thereof,  claims  a  way  over  part  of  the  plain- 
tiff's land,  there  being  no  other  convenient  way  adjoin- 
ing; and  whether  this  was  a  lawful  claim  was  the  ques- 
tion: and  it  was  resolved,  without  argument,  that  the  way 
remained,  and  that  he  might  well  justify  the  using  there- 
of because  it  is  a  thing  of  necessity,  for  otherwise  he  could 
not  have  any  profit  of  his  land:  et  e  oanverso,  if  a  man 
hath  four  closes  lying  together,  and  sells  three  of  them, 
reserving  the  middle  closi,  and  hath  not  any  way  thereto 
but  through  one  of  those  which  he  sold,  although  he  re- 
served not  any  way,  yet  he  shall  have  it  as  reserved  unto 
him  by  the  law/'  Also,  in  2  BoM  Abr.  tit  "  Graunt"  Z, 
pi  17,  it  is  said,  "If  I  have  a  field,  inclosed  by  my  own 
land  on  aU  sides,  and  I  aliene  this  close  to  another,  he 
shall  have  a  way  to  this  close  over  my  land  as  incident  to 
the  grant,  for  otherwise  he  cannot  have  any  benefit  by  the 
grant."  [Piatt,  B. — ^The  law  is  stated  in  similar  terms  in 
Selw.N.P.  p.  1338, 10th  ed.]  "In  Staple  y,Heydonq>)  it  was 
held,  that  "  a  stranger  may  have  a  way  over  another's 
soil  three  manner  of  ways,  viz.  for  necessity,  by  grant,  and 
by  prescription.  For  necessity,  as  if  A.  has  an  acre  of 
ground  surrounded  by  ground  of  B.,  A.  for  necessity  has 
a  way  over  a  convenient  part  of  B.'s  ground  to  his  own 
soil,  as  a  necessary  incident  to  his  ground.  So,  if  A.  grant 
a  piece  of  land  which  is  surrounded  by  land  of  the  ven- 

(a)  Cro.  Jac.  170.  (ft)  6  Mod.  1. 
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1863.  dor,  he  grants  a  way  as  a  necessary  incident  therewitL'" 
In  Packer  v.  Wdstedia),  there  was  a  special  verdict,  find- 
ing '^  that  there  were  three  parcels  of  land,  and  the  neces- 
sary and  private  way  was  out  of  the  first  parcel  to  the  se- 
cond, and  out  of  the  two  first  parcels  to  the  third  parceL 
J.  S.  purchased  all  these  parcels,  and  afterwards  aliened 
the  two  first  to  J.  N.,  and  the  question  was  if  he  shall 
have  a  way  over  the  two  first  parcels  to  his  third  parceL 
The  jurors  also  found  that  the  alienation  was  by  feofiment, 
and  that  there  was  no  other  way  to  come  to  the  land  not 
aliened  but  over  the  other  land.'"  After  two  arguments, 
the  Court  adjudged  '^that  the  defendant  might  take  a 
convenient  way  without  the  consent  of  the  plaintifi^,  and 
the  law  would  then  adjudge  whether  the  way  was  conve- 
nient and  sufficient,  or  otherwise."  Olyn^  C.  J.,  observed, 
that  it  could  not  properly  be  called  a  way,  because  it  was 
over  a  man's  own  land;  but  the  jurors  having  found  the 
way  to  be  of  necessity,  it  would  remain,  for  it  is  not  only 
a  private  inconvenience,  but  also  to  the  prejudice  of  the 
public  weal,  that  the  land  should  be  fresh  and  unoccupied. 
In  DvMon  v.  Taylor  (6),  which  was  an  action  of  trespass 
quare  clausum  firegit,  the  defendant  justified  as  tenant  to 
one  Cleadon,  who  was  at  one  time  seised  in  fee  of  the 
close  in  which  &a,  and  also  of  another  close,  the  only 
road  to  the  latter  from  an  ancient  highway  being  over 
the  close  in  which  &a  Cleadon  sold  that  close,  but  still 
continued  to  use  the  way  across  it,  although  there  was  no 
reservation  of  it  in  the  conveyance.  It  was  argued  that 
the  law  would  not  imply  any  reservation,  sed  non  alloca- 
tur; for  it  is  made  apparent  by  the  plea  that  it  is  a  way 
of  necessity,  and  it  is  pro  bono  publico  that  the  land  should 
not  be  unoccupied  although  some  other  way  exists;  if  the 
way  claimed  is  the  most  convenient  and  reasonable  mode 
of  access  it  is  a  way  of  necessity.     [Parker  B.,  referred  to 

(a)  2  Sid.  30,  111.  (6)  2  Lutw.  1487. 
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Pheysey  v.  Vicary(a).]  In  Howton  v.  FrearmmQ)),  the  1853. 
general  doctrine  as  to  a  way  of  necessity  was  extended 
to  the  case  of  a  grant  by  a  trustee.  A  way  of  necessity 
is  not  a  mere  easement,  but  something  appurtenant  to 
the  land;  for  it  is  not  extinguishable  by  unity  of  posses- 
sion: Pojcker  v.  WeUted(c),  Clark  v.  Cogffe  (rf);  and  it  will 
pass  under  a  conveyance  of  land  with  all  ways  thereto  be- 
longing and  appertaining:  Morris  v.  Edgmgton{e\  James 
V.  Plant(f),  Barlow  v.  Rhodes(g). 

Hugh  Hm,  for  the  defendant. — Since  it  cannot  now  be 
ascertained  in  what  order  of  priority  the  conveyances 
were  executed,  presumption  must  determine  it:  Taylor  v. 
Horde  (h).    It  may  reasonably  be  presumed  that  the  con- 
veyance to  Dearie  was  first  executed;  and,  assuming  that 
to  be  the  case,  it  is  difficult  to  understand  how  Dickinson, 
remaining  the  owner  of  the  Rye  Holme  closes,  but  having 
conveyed  away  the  fee  in  the  surrounding  land,  could 
have  a  right  of  way  over  it  in  derogation  of  his  own  grant 
There  is  no  intelligible  legal  reason  for  such  a  right  of 
way.    If  the  grantee  does  not  execute  the  conveyance, 
there  can  be  no  implied  grant  from  him,  neither  can  there 
be  any  implied  exception  or  reservation  of  it  by  the  grant- 
or, since  a  right  of  way  cannot  be  made  the  subject  either 
of  the  one  or  the  other,  inasmuch  as  it  is  neither  parcel  pf 
the  thing  granted,  nor  is  it  issuing  out  of  the  thing  grant- 
ed, the  former  being  essential  to  an  exception,  and  the 
latter  to  a  reservation :  I  Wms.  Saund.  323  c,  note.    Bar- 
low  V.  Rhodes  (^)  is  an  express  authority,  that  the  words 
in  a  conveyance,  '^  with  all  ways  thereto  belonging  or  in 
anywise  appertaining,'"  will  not  pass  a  way  not  strictly 
appurtenant,  unless  the  parties  appear  to  have  intended 

(a)  16  M.  &  W.  484.  («)  3  Taunt.  24. 

(5)8T.  R.  50.  (/)4Ad.&E.  749. 

(c)  2  Sid.  39,  111.  (^)  1  C.  &  M.  439. 

(d)  Cro.  Jac.  170.  (A)  1  Burr.  75. 
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1853.  to  use  those  words  in  a  sense  larger  than  their  ordinary 
legal  sense.  Harding  y.  Wilson  (a)  is  an  authority  to  the 
same  effect  There  is  no  other  case  in  which  the  woid 
*'  appertaining''  has  received  the  extended  construction  put 
upon  it  in  Morris  v.  EdgingtonQ>).  In  James  v.  PlamJt  (c), 
the  conveyance  contained  the  additional  words  '^  or  there- 
with usually  held,  used,  occupied,  or  enjoyed."  But>  at 
all  events,  a  way  of  necessity  is  limited  by  the  necessity 
which  created  it,  and  ceases,  if  at  any  subsequent  period 
the  party  entitled  to  it  has  another  mode  of  approaksh  to 
his  land:  Holmes  v.  Ooring (d).  Here  the  road  in  question 
was  not  used  prior  to  the  year  1823,  when  it  was  substi- 
tuted for  the  old  road  by  arrangement  between  the  ten- 
ants, without  the  consent  or  knowledge  of  the  own^r  of 
the  property. — ^He  also  referrred  to  Gale  on  Easements, 
p.  71,  2nd  ed. 

Hayes  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B.+-This  is  a  special  case,  which  was  argued 
before  us  during  the  last  Term;  and  the  question  is,  whe- 
ther the  plaintiff,  as  occupier  of  two  closes  called  the  Rye 
Holme  closes,  is  entitled  to  a  right  of  way  over  certain 
lands  of  the  defendant. 

The  material  circumstances  are  these: — ^In  the  year 
1839  a  property  consisting  of  five  closes  belonged  to  a 
Mr.  Dickinson.  Two  of  them  were  the  Rye  Holme  closes, 
and  they  were  separated  by  two  of  the  others  from  the 
only  available  highway,  the  Town-street  of  Sutton-upon- 
Trent.  From  the  year  1823  the  road  over  which  the 
plaintiff  now  claims  the  right  of  way  was  that  which  was 

(a)  2  B.  &  C.  96.  (c)  4  A.  &  E.  749. 

(6)  3  Taunt.  24.  (d)  2  Bing.  76. 
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usdd  by  Hr.  Dickinson^s  tenant  for  ike  occupation  of  iht  ^10^- 
Rye  Holme  closee.  From  a  plan>  which  forms  part  of  the 
case,  the  road  appears  to  be  the  shortest  and  most  direct 
access  from  the  highway  to  the  closes;  and  it  having  been 
used  for  so  many  years  by  the  tenant  who  occupied  the 
entire  property,  we  think  we  may  safely  conclude  that  it 
was,  and  is,  the  most  conveniexd^  road. 

In  18S9  the  property  was  sold  by  Mr.  Dickinson  in 
three  lots.  A  Mr.  Moss  purchased  the  Rye  Holme  closes, 
a  Mr.  Newboult  purchased  one  of  the  other  closes,  and  a 
Mr.  Dearie  purchased  the  remainder  of  the  property,  which 
includes  that  now  belonging  to  the  defendant,  and  over 
which  the  way  in  question  goe&  The  deeds  of  conveyance 
to  the  three  purchasers,  although  bearing  diflFerent  dates, 
were  all  executed  on  the  same  day,  the  8th  of  April,  1840, 
and  it  cannot  now  be  ascertained  in  what  Order  of  priority 
they  were  executed.  No  special  grant  or  reservation  of 
any  particular  way  is  contained  in  any  of  them;  but  in 
the  conveyance  to  Mr.  Moss,  whose  tenant  the  plaintiff  is, 
there  is  comprised  the  usual  words,  '^  together  with  (inter 
alia)  all  ways,  roads,  paths,  passages,  rights,  easements, 
advantages,  and  appurtenances  whatsoever  to  the  said 
closes  belonging,  or  in  any  way  appertaining.""  Mr.  Dearie 
executed  the  deed  of  conveyance  to  him. 

For  several  years  after  the  execution  of  the  conveyances, 
the  occupier  of  the  Rye  Holme  closes  continued  to  use  the 
road  in  question;  but  in  1843  the  defendant,  who  had 
purchased  from  Mr.  Dearie  part  of  the  land  conveyed  thus 
by  Mr.  Dickinson,  and  over  which  the  way  in  question 
goes,  disputed  the  plaintiff's  right  to  use  it  Attempts 
were  made  for  arrangement,  which  failed,  and  we  are 
now  required  to  decide  the  point;  and  we  are  of  opinion 
that  the  plaintiff,  as  occupier  of  the  Rye  Holme  closes,  is 
entitled  to  the  right  of  way  claimed. 

It  is  impossible  to  ascertain  the  priority  of  the  ex- 
ecution of  the  two  conveyances  (that  to  the  third  pur- 
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1853.  chaser  may  be  put  out  of  consideration),  and  the  plaintiff, 
having  to  establish  his  right,  is  bound  to  shew  that,  which- 
ever was  the  first  executed,  he  nevertheless  is  entitled 
to  the  right  of  way. 

First,  assume  that  the  conveyance  to  Mr.  Moss  was 
executed  before  that  to  Mr.  Dearie.  In  this  case  there 
would  clearly  be  the  right  of  way.  It  is  the  very  case  put 
by  Mr.  Serjt  Williams  in  his  note  to  Pomfret  v.  R%croft{a)^ 
viz.  ^^  where  a  man,  having  a  close  surrounded  with  his 
land,  grants  the  close  to  another  in  fee,  for  life,  or  for 
years,  the  grantee  shall  have  a  way  over  the  grantor's 
land,  as  incident  to  the  grant,  for  without  it  he  cannot 
have  any  benefit  from  the  grant,''  and  the  way  would  be 
the  most  direct  and  convenient,  which  we  think  we  may 
properly  assume  the  one  in  question  in  the  present  case 
to  be.  This  is  founded  upon  the  legal  maxim,  ^'  Quando 
aliquis  aliquid  concedit,  concedere  videtur  et  id  sine  quo 
res  concessa  uti  non  potest,"  which,  though  it  be  clearly 
bad  Latin,  is,  we  think,  good  law. 

Secondly,  assume  that  the  conveyance  to  Mr.  Dearie 
was  executed  the  first.  In  this  case  the  Rye  Holme  closes 
were  for  a  short  period  of  time  the  property  of  Mr.  Dick; 
inson,  after  the  property  in  the  land  conveyed  to  Mr. 
Dearie  had  passed  out  of  him.  There  is  no  doubt>  appa- 
rently, a  greater  difficulty  in  holding  the  right  of  way  to 
exist  in  this  case  than  in  the  other;  but,  according  to 
the  same  very  great  authority,  the  law  is  the  same,  for  the 
note  proceeds  thus:  "So  it  is  when  he  grants  the. land 
and  reserves  the  close  to  himself;"  and  he  cites  several 
authorities  which  fully  bear  him  out:  Clark  v.  Ooffge(b), 
Staple  V.  Heydon  (c),  Chichester  v.  Leihbridge  (d).  It  no 
doubt  seems  extraordinary  that  a  man  should  have  a 
right  which  'certainly  derogates  from  his  own  grant;  but 

(a)  1  Wms.  Saund.  323.  (c)  6  Mod.  1. 

(6)  Cro.  Jac.  170.  (d)  WiUes,  72,  note. 
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the  law  is  distinctly  laid  down  to  be  so^  and  probably  for        1853. 
the  reason  given  in  Button  v.  Taylor  (a),  that  it  was  for 
the  public  good,  as  otherwise  the  close  surrounded  would 
not  be  capable  of  cultivation. 

According  to  this  law,  therefore,  the  right  of  way  would 
accrue  to  Mr.  Dickinson  upon  the  execution  of  the  con- 
veyance to  Mr.  Dearie,  and  it  would  clearly  pass  to  Mr. 
Moss  under  his  conveyance,  for  it  would  be  a  way  appur- 
tenant to  the  Rye  Holme  closes,  and  would  pass  under 
the  words  '^  aU  ways  to  the  doses  belonging  or  appertain- 
ing" and,  indeed,  probably  without  them.  The  plaintiff 
has  vested  in  him,  as  Mr.  Moss's  tenant,  all  his  rights  of 
way;  and,  for  the  above  reason,  we  think  that  he  is  enti- 
tled to  the  judgment  of  the  Court 

There  is  a  statement  in  the  case  respecting  another  road 
described  in  the  plan  as  from  C  to  D,  which  the  defend- 
ant contends  was  the  plaintiff's  proper  way.  But  it  is 
perfectly  clear,  that,  whatever  may  be  the  rights  of  the 
occupiers  or  owners  of  the  two  closes  further  to  the  east, 
called  Maples  and  Catliffe  closes,  and  which  were  sold 
and  conveyed  by  Mr.  Dickinson  before  the  sales  to  Mr, 
Moss  and  Mr.  Dearie,  Mr.  Moss  or  the  plaintiff  his  tenant, 
upon  the  statement  in  the  present  case,  has  no  right  to 
the  use  of  it;  and,  except  by  one  or  other  of  the  roads, 
the  case  states  that  the  plaintiff  could  not  get  to  the  Rye 
Holme  closes  without  being  a  trespasser  upon  land  other 
than  Mr.  Dickinson's. 

Judgment  for  the  plaintiff, 
(a)  2  Lutw.  1487. 
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1863. 

Trent  v.  Hunt. 

The  right  of  a  JlvEPLEYIN. — ^The  declaration  stated  that  the  defend- 
artwhhr^ud  ^^^y  ^n  &C.,  in  a  certain  dwelling-house,  took  the  plain- 
SmoA«^'2^  tiff's  goods,  and  unjustly  detained  the  same,  &c. 
pendBupon  the  Cognizance. — ^The  said  E.  Hunt,  as  the  bailiff  of  one  S. 
right^which^he  Walters,  well  acknowledges  the  taking  of  the  said  goods 
thfwiJlJifnot  *fc.,  and  justly,  because  he  says  that  one  J.  Morgan  for  a 
upon  that  wWch  j^ng  ^ime,  to  wit,  &C.  held  and  enjoyed  the  dwelling-house, 
Therefore,  if  a  in  which,  &C.  as  tenant  thereof  to  the  said  S.  Walter,  by 
auSority^to"^  virtue  of  a  certain  demise  theretofore  made  at  and  under 
K'^J^Jth^*  *^^  y^^ly  ^^^^  ^'^  ^^-  ^^-y  payable  quarterly,  &c  And  be- 
ttysatthetime  cause  a  large  sum,  to  wit,  29t  18&  6d.  of  the  rent  afore- 

that  he  dis-  ,  .       .  . 

trains  for  rent  Said,  for  a  Certain  time,  to  wit,  four  years  and  three  quar- 

hemayneyei^  ^^^s  of  another  year,  ending,  to  wit,  on  &a,  was  due  and 

astS^ofAe  ^^  arrear  from  the  said  J.  Morgan  to  the  said  S.  Walter, 

other.  the  defendants  well  acknowledge  the  taking  of  the  said 

notice  does  not  goods,  &a  and  justly  &c.  as  and  for  and  in  the  name  of  a 

^^▼aiid.  distress,  for  the  rent  so  due  and  in  arrear  as  aforesaid,  and 

ifaieMor,  ^hich  Still  remains  due  and  unpaid. — Prayer  of  judg- 

having  mortgag-  *  •/  .r      o 

edhiflreyenion,   ment,  &C. 

the  mortgagee  Plea  in  bar. — ^As  to  the  said  cognizance,  the  plaintiff 
Ae*reSpt*rf  denies  the  allegations  therein  contained. — Upon  which 
the  rent  ind-      issue  was  joined. 

dent  to  that  re- 

Teriion,  he,  At  the  trial,  before  Alderaon,  B.,  at  the  Middlesex  Sit- 

pCTmwrion,  is  tings  in  last  Easter  Term,  the  following  facts  appeared: — 
^^Iril^Aiiri^  '^^  defendant  Hunt,  being  the  owner  of  a  dwelling-house 
if  it  should  be-  in  Emcst- Street,  Bermondsey,  by  indenture  of  the  8th  of 
to  realise  the  *  January,  1848,  demised  the  house  to  J.  Morgan  for  the 
M^*to  ^taS^  ^^"'^  ^^  seventy  years,  at  a  ground  rent  of  61  6«.  a  year. 
^'rtflMeo's       Morgan  being  indebted  to  Hunt,  it  was  arranged  between 

name,  as  his 
bailiff. 

SembU,  that  a  plaintiff  in  replerin  will  not  be  allowed  to  reply  to  a  cognizance  by  tiayersing  the 
fiicts  of  the  tenancy  and  the  rent  being  in  arrear,  and  also  the  authority  to  distrain  as  bailiff. 
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them  that  Hunt  should  let  the  house,  and  pay  himself  out 
of  the  rent  On  the  30th  of  April,  1850,  Hunt  let  the 
house  to  the  plaintiff  as  yearly  tenant,  at  the  rent  of 
22L  On  the  20th  of  May,  1850,  Hunt  assigned  his  rever- 
sion, expectant  on  the  determination  of  the  lease  of  the 
8th  of  January,  1848,  by  way  of  mortgage  to  S.  Walters 
for  money  lent  By  the  mortgage  deed,  which  was  in  the 
usual  form,  the  premises  were  absolutely  conveyed  to 
Walters,  with  a  proviso  for  redemption,  on  payment  by 
Hunt  of  the  principal  money  and  interest  on  the  20th 
of  November  then  next  The  money  was  not  paid  on 
that  day,  but  Hunt,  who  had  regularly  paid  the  interest 
to  Walters,  continued  to  receive  the  rent.  The  plaintiff 
having  subsequently  refused  to  pay  Hunt  any  more  rent, 
in  October,  1852,  he  distrained  the  plaintiff's  good&  The 
notice  of  distress  stated  that  it  was  made  for  rent  due  to 
Hunt  At  the  time  of  the  distress  the  ground  rent  was 
in  arrear. 

It  was  objected,  on  behalf  of  the  plaintiff,  first,  that  the 
distress  was  illegal,  because  th£.notice  stated  that  the  rent 
was  due  to  Hunt,  when  injact  it  was  due  to  Walters,  as 
assignee  of  the  reversion;  secondly,  that  there  was  no  evi- 
dence that  Hunt  had  any  authority  frop  Walters  to  dis- 
train. The  learned  Judge  directe^TTverdict  for  the  de- 
fendant, reserving  leave  for  the  plaintiff  to  move  to  enter 
a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

Honynum  sheyred  cause. — First,  the  stating  in  the  notice 
of  distress  that  the  rent  was  due  to  Hunt  the  defendant, 
when  in  fact  it  was  due  to  Walters  the  mortgagee,  did  not 
render  the  distress  illegal.  A  person  is  not  obliged  to 
justify  a  distress  for  the  cause  which  he  may  have  assigned 
at  the  time  he  made  it  He  may  distrain  for  rent  and 
avow  for  heriot   service:    Crov/ther  v.   RamsboUom  (a). 


1853. 


(a)  7  T.  R.  654. 
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1863.  [Martin,  B. — The  question  is,  whether  he  had  a  legal  jus- 
tification for  what  he  did,  not  for  what  he  said.]  WooUey 
y.  Oregory  (a)  is  an  express  authority,  that  a  distress  in 
the  name  of  one  person  does  not  preclude  the  party  dis- 
training from  justifying,  in  an  action  of  trespass,  under  the 
authority  of  another  person. — ^Secondly,  the  mortgagee, 
having  allowed  the  defendant  to  continue  in  receipt  of 
the  rent,  thereby  gave  him  an  implied  authority  to  do  all 
that  was  necessary  to  compel  payment  of  it  A  mort^ga- 
gee  is  not  bound  to  enter  into  possession  of  the  mortgaged 
premises,  but  may,  if  he  thinks  fit,  rely  on  the  repfiedies 
provided  by  the  mortgage  deed.  If  a  mortgagor  continues 
in  receipt  of  the  rents,  he  is  not  a  mere  tenant  at  will  or 
agent  of  the  mortgagee,  but  is  absolutely  entitled  to  the 
rents  in  his  own  right  as  landlord,  until  the  mortgagee  in- 
terferes and  claims  them  from  the  tenants:  Moss  v.  &aKi- 
more(b)y  Pope  v.  Biggsip),  Doe  A.HigginbotIiam  Y.Bairton  (d). 
On  that  ground  the  case  is  distinguishable  from  Ward  v. 
Shew(e),  in  which  it  was  held,  that  an  authority  to  ten- 
ants to  pay  their  rent  to  a  third  person  did  not  entitle 
him  to  distrain  for  them,  although  he  received  the  rents 
for  his  own  benefit.  Where  lands  demised  are  afterwards 
mortgaged,  unless  a  mortgagor  in  possession  has  an  im- 
plied authority  to  enforce  payment  in  the  name  of  the 
mortgagee,  he  might  have  no  means  of  recovering  the 
rent,  since  the  mortgagee  might  refuse  to  give  him  an  ex- 
press authority,  and  he  could  not  distrain  for  it  or  bring 
ejectment  in  his  own  name.  In  some  cases  the  law 
will  imply  an  authority  to  distrain;  for  instance,  that  of 
a  receiver  appointed  by  the  Court  of  Chancery:  Pitt  v. 
Snowden  (/),  Bennett  v.  R6bin8{g)\  and  one  of  several  co- 
heirs in  gavelkind:  Leigh  v.  Shepherd(h), 

(a)  2  Y.  &  J.  536.  (e)  9  Bing.  60S. 

(b)  1  Doug.  279.  (/)  3  Atk.  750. 

(c)  9  R  &  C.  245.  fer)  5  Car.  &  P.  379. 

(d)  11  A,  &  E,307.  (A)  2  Bro.  &  B.  466. 
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CWe,  in  support  of  the  rule. — The  mortgage  operated  as        1853. 
an  absolute  assignment  of  the  reversion.    By  the  4  Anne, 
a  16,  8.  9,  the  conveyance  was  complete  without  attorn- 
ment, though  any  payment  of  rent  to  the  mortgagor  be- 
fore notice  would  be  valid  by  the  10th  section.    Then, 
the  mortgagee  being  the  legal  owner  of  the  premises,  and 
entitled  to  the  rent  as  incident  to  the  reversion,  the  mort- 
gagor distrains  for  it,  not  as  bailiff  of  the  mortgagee,  but 
claiming  it  as  due  to  himself    Under  those  circumstances 
he  cannot  justify  the  distress.     The  distinction  pointed 
out  in  the  authorities  is  this:  if  a  person  distrains,  pro- 
fessing to  act  as  bailiff  of  another,  though  without  any 
previous  authority,  the  latter  may  ratify  his  act;  but  if  he 
distrains,  claiming  the  rent  as  due  to  himself,  when  in 
fact  it  is  due  to  another,  that  is  a  trespass,  and  cannot  be 
justified  by  a  subsequent  assent.    Thus,  in  the  Year-book, 
H.  7  H.  4,  fo.  34,  pi.  1  (a),  "  an  inquest  was  charged  be- 
tween two  persons  on  a  writ  of  trespass,  of  certain  cattle 
taken  against  the  peace,  in  which  the  defendant  had  justi- 
fied as  bailiff,  for  services  arrear  to  his  lord;  whereas  the 
plaintiff  said  that  he  was  not  bailiff  of  his  lord  at  the  time 
of  the  taking.     And  the  plaintiff  said  in  evidence,  that 
the  defendant  took  the  beasts  claiming  heriot  for  himself, 
so  that  he  could  not  at  that  time  be  bailiff  to  another. 
And,  after  their  charge,  Oascoigne  said  to  them,  that  if 
the  defendant  took  them  claiming  property  in  himself  by 
way  of  heriot,  although  the  lord  afterwards  agreed  to  that 
taking  for  the  services  due  to  him,  still  he  could  not  be 
said  to  be  his  bailiff  for  that  time;  but  if,  without  com- 
mand, he  had  taken  for  services  due  to  the  lord,  and  the 
lord  had  afterwards  agreed  to  the  taking,  he  should  be  ad- 
judged as  bailiff,  although  he  was  not  his  bailiff  in  any 
place  before  the  taking:  Quod  nota"    The  same  distinc- 
tion  is  taken  in  an  Anonymous  case  in  God  bolt's  Re- 

(a)  See  WiUon  v.  Tummafiy  6  M.  &  Or.  239,  note. 
VOL.  IX.  C  BXCH. 
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1863.       ports  (a),  where  Anderson,  C.  J.,  says:  "  If  one  have  cause 
to  distrain  my  goods^  and  a  stranger  of  his  own  wrong, 
without  any  warrant  or  authority  given  him  by  the  other, 
take  my  goods^  not  as  bailiff  or  servant  to  the  other,  and 
I  bring  an  action  of  trespass  against  him,  can  he  excuse 
himself  by  saying  that  he  did  it  as  my  bailiff  or  servant? 
Can  he  so  father  his  misdemeanors  upon  another?    He 
cannot;  for  once  he  was  a  trespasser,  and  the  intent  was 
manifest    But  if  one  distrain  as  bailiff,  although  in  truth 
he  is  not  bailiff,  if,  after,  he  in  whose  right  he  doth  it,  doth 
assent  to  it,  he  shall  not  be  punished  as  a  trespasser,  for 
that  assent  shall  have  relation  unto  the  time  of  the  dis- 
tress taken/^  The  law  is  stated  in  similar  terms  in  FvUer 
and  Trimivdl's  case  (b),  and  Butter's  ca>se(c).    [Alderson,  B. 
— Those  are  cases  in  which  a  stranger  distrains.    But,  sup- 
pose a  person,  having  authority  as  bailiff,  distrains  in  his 
own  name,  may  he  not  justify  as  bailiff?]    A  mere  irre- 
gularity in  the  notice  would  not  render  the  party  a  tres- 
passer: 11  Geo.  2,  c.  19,  s.  19.    [Piatt,  B.— The  object  of 
a  notice  is  only  to  enable  the  party  to  sell     All  that  is 
necessary  is  to  demand  the  rent  before  making  the  dis- 
tress, which  at  common  law  vtas  a  mere  pledge.]     If  the 
plaintiff  had  submitted  to  the  distress,  he  would  have 
been  estopped  from  afterwards  disputing  the  mortgagor's 
claim:  Cooper  v.  Blandy(d),  Panton  v.  Jones  (e). 

Secondly. — ^A  mortgagor  in  possession  has  no  implied 
authority  to  distrain  in  the  name  of  the  mortgagee.  The 
case  of  a  receiver  in  Chancery  affords  no  analogy.  The 
order  for  his  appointment  directs  the  tenants  to  attorn: 
Seton  on  Decrees,  p.  316.  In  Pitt  v.  Snowden  (/),  Lord 
Hardwicke,  C,  says,  "  If  there  should  be  any  doubt  who 
had  a  legal  right  to  the  rent^  then  the  receiver,  as  he  must 


(a)  Pag©  109 ;  2  Leon.  196.  (cQ  1  Bing.  N.  C.45, 

\h)  2  Leon.  215.  («)  3  Camp.  372. 

(c)  1  Leon.  60.  (/)  3  Atk.  760. 


TRINITY  VACATION,    17  VICT.  19 

distxain  in  the^'  name  of  the  person  who  has  that  right,  iSda 
-would  very  properly  make  an  application  to  the  Court  for 
an  order/^  In  Bennett  v.  Robins  (a),  it  was  admitted  on 
the  pleadings,  that  the  rent  was  due  to  the  receiver;  and 
in  Dancer  v.  Hastings  (6),  the  demise  was  by,  and  the  rent 
reserved  to,  the  receiver.  A  private  receiver  cannot  dis- 
train without  an  express  power  for  that  purpose:  Bullen 
on  Distress,  p.  72,  Wa/rd  v.  Shew  (c).  If  the  fact  of  a  mortr 
gagor  being  allowed  to  remain  in  possession  be  held  to 
confer  an  implied  authority  to  distrain  in  the  name  of  the 
mortgagee,  the  latter  might  be  made  responsible  for  any 
irregularity  in  the  distress.  It  is  more  reasonable  to  hold 
that  the  mortgagor  should,  in  each  particular  case,  apply 
to  the  mortgagee  for  his  authority  to  distrain.  That  would 
be  attended  with  no  more  inconvenience  than  a  mortgagor 
is  already  subject  to,  for  he  cannot,  without  the  consent 
of  the  mortgagee,  make  a  valid  lease,  nor  accept  a  surren- 
der, or  give  a  valid  notice  to  quit:  Doe  d.  Lyster  v.  Chid- 
mn{d)f  Doe  d.  Mann  v.  Waiters  (e);  or  bring  ejectment 
for  a  breach  of  covenant:  Doe  d.  Marriott  v.  Edwards  (/). 
A  mortgagee  in  possession  is  more  like  a  receiver  than  a 
bailiff;  and  though  the  tenant  is  secure  in  paying  rent  to 
him«  that  circumstance  does  not  give  him  any  right  to  dis^ 
train.  Leigh  v.  Shepherd  (g)  has  no  bearing  on  the  case, 
for  co-heirs  in  gavelkind  are,  in  contemplation  of  law,  one 
heir. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — ^This  is  a  rule  to  enter  a  verdict  for  the 
plaintiff  upon  an  issue  on  a  cognizance  in  an  action  of  re- 

(a)  6  Oar.  &  P.  379.  («)  10  B.  &  C.  626. 

(6)  4  Bing.  2,  (/)  6  B.  &  Ad.  1066. 

(c)  9  Bing.  608.  (^)  2  R  &  B.  465. 

{d)  2  Q.  B.  143. 

c2 
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Jl85a^  plevin — ^the  cognizance  stating  that  the  defendant  had  dis- 
trained for  rent  as  bailiff  of  one  Walters. 

The  cause  was  tried  before  me,  and  the  facts  proved 
were,  that  the  plaintiff  occupied  a  house  which  had  been 
demised  by  the  defendant  for  a  term  then  existing;  and 
that  the  defendant  had  distrained  for  rent  which  was  in 
arrear,  and  gave  a  written  notice  of  the  distress,  in  which 
he  stated  the  rent  to  be  due  to  himself  It  was  proved, 
however,  that,  after  the  demise,  the  defendant  had  mort- 
gaged the  premises  hj  deed  in  the  usual  form,  and  had  con** 
veyed  the  reversion  to  one  Walters,  subject  to  the  common 
proviso  or  condition  of  payment  on  a  day  which  had  pass- 
ed, and  that  payment  had  not  been  made.  The  defend- 
ant, however,  had  been  allowed  by  the  mortgagee  to  re- 
main in  possession,  as  it  is  called,  and  receive  the  rents. 
It  was  objected  by  the  learned  counsel  for  the  plaintiff  at 
the  trial,  first,  that  the  distress  was  illegal,  because,  in  the 
written  notice  of  distress,  the  rent  was  stated  to  be  due 
to  the  defendant,  when  in  reality  it  was  due  to  Walters; 
and  secondly,  that  there  was  no  evidence  that  the  defend- 
ant had  any  authority  from  Walters  to  distrain.  I  direct- 
ed a  verdict  for  the  defendant,  giving  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  him;  and  a  rule  nisi  was 
obtained  for  the  purpose,  against  which  cause  was  shewn, 
and  the  matter  fully  discussed. 

Upon  the  first  point,  we  think  that  there  can  be  no 
doubt  that  a  notice  is  not  essential  to  the  validity  of  the 
distress  at  all,  although  it  is  necessary  by  the  statute  2 
W.  &  M.,  sess.  J,  c  5,  8.  2,  in  order  to  authorise  a  regular 
sale;  and  it  is  clear  that  the  right  of  a  man  to  do  an  act 
with  regard  to  the  property  of  another,  depends  upon  the 
authority  or  right  which  he  really  has  to  do  the  act,  and  not 
upon  that  which  he  says  he  has :  Crov/ther  v.  RamsboUom  (a). 
The  case  of  Woottey  v.  Gregory  (b)  is  in  point    In  that  case, 

(a)  7  T.  R.  6M.  (6)  2  Y.  &  J.  536. 
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wliicli  was  an  action  of  trespass  for  distraining  goods,  the  1853. 
notice  of  distress  stated  that  the  rent  was  due  to  a  person 
caUed  Gregory,  when  in  truth  it  was  due  to  a  Mr.  Grainger; 
but  the  Court  decided,  that  the  apprehension  of  the  person 
distraining,  that  the  rent  was  due  to  Gregory,  and  the 
notice  actually  given  in  the  name  of  Gregory,  did  not  pre- 
clude the  defendants  from  availing  themselves  of  the  title 
under  Grainger  in  the  defence  to  the  action.  This  is  a 
direct  authority  in  favour  of  the  defendant  upon- the  first 
point,  and  we  entirely  concur  in  it. 

The  second  point,  however,  is  one  of  much  more  diffi- 
culty, and  is  of  very  general  importance.  It  has  no  doubt 
arisen  in  the  present  case  in  consequence  of  the  new  system 
of  pleading,  which  enables  the  plaintiff  to  traverse  the 
whole  cognisance;  and,  had  an  application  been  made  to  a 
Judge  under  the  provisions  of  the  Common  Law  Procedure 
Act,  he  most  probably  would  have  compelled  the  plaintiff 
tx>  traverse  separately  the  tenancy,  and  the  fact  of  the  rent 
being  in  arrear,  and  would  not  have  allowed  him  to  mix  up 
ihe  denial  of  these  allegations  with  that  of  the  authority 
to  dist][ain,  in  one  general  traverse.  In  our  opinion  this 
point  ought  also  to  be  decided  in  favour  of  the  defendant. 

The  relation  of  mortgagee  and  mortgagor  in  the  law  of 
England  is  a  very  peculiar  one.  By  the  form  of  mortgage 
used  for  centuries  in  this  country,  the  entire  interest  of  the 
mortgagor  in  the  property,  which  is  the  subject  of  the 
mortgage,  is  generally  conveyed  to  the  mortgagee,  subject 
to  a  condition  that  if  the  money  be  repaid  upon  a  certain 
day,  (generally  within  a  few  months  from  the  date  of  the 
deed,)  the  mortgagor  may  re-enter  and  re-possess  himself 
of  his  former  estate,  otherwise  the  estate  to  the  mortgagee 
is  to  be  absolute.  In  the  great  majority  of  cases,  however, 
(and  indeed  it  may  be  said  almost  universally,)  the  mort- 
gagor remains  in  possession  of  the  mortgaged  property, 
and  does  not  pay  the  money  borrowed  on  the  appointed 
day,  but  nevertheless  continues  to  receive  the  profits  or 
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185a  rent  of  the  land  just  as  before,  and  pays  to  the  mortgagee 
the  interest  of  the  money  borrowed,  as  upon  an  ordinary 
unsecured  debt 

The  relation  of  the  mortgagee  and  mortgagor,  and  of 
persons  holding  by  demise  under  the  mortgagor,  has  been 
the  subject  of  very  many  decisions  in  the  Courts  of  law, 
and  the  cases  cited  upon  the  present  point  by  the  learned 
counsel  on  both  sides  were  chiefly  cases  where  the  right 
to  the  possession  of  the  land  mortgaged  was  the  subject 
matter  in  controversy  between  parties  standing  in  the 
above  relation  to  each  other.  The  law  upon  this  subject 
is  now  pretty  clearly  established,  but  as  regards  the  pre- 
sent question,  we  cannot  discover  any  direct  authority; 
and  it  is  not  surprising  that  it  should  be  so,  for  in  truth 
the  allegation  that  the  person  distraining  was  bailiff  of 
the  party  to  whom  the  rent  was  alleged  to  be  due,  was 
rarely  if  ever  denied,  and  so  the  question  was  not  likely 
to  have  arisen. 

The  question  therefore  must  be  now  decided  upon  prin- 
ciple. The  first  case  to  be  considered  is,  when  a  man  in 
actual  possession  of  land  mortgages  it  in  manner  before 
mentioned,  and  continues  to  occupy  and  enjoy  the  profits 
of  it  just  as  before.  So  far  as  regards  the  possession  of 
the  land,  this  man  is  not  even  tenant  at  will  to  the  mort- 
gagee, Moss  V.  OaUimore  (a),  but  he  receives  the  profits  of 
the  land  for  his  own  use,  and  not  as  agent  or  bailiff  of  the 
mortgagee,  and  when  he  has  once  received  them,  is  abso- 
lutely entitled  to  keep  them  as  his  own.  The  second  case 
is,  where  a  man  in  actual  possession  of  the  land  mortgages 
it,  and  afterwards  demises  it  to  a  tenant  at  a  rent.  In 
this  case  the  demise  is  absolutely  void  as  against  the  mort- 
gagee, but  nevertheless  it  is  good  as  between  the  mort- 
gagor and  his  tenant  until  the  mortgagee  interferes.  And 
the  mortgagor  is  entitled  to  receive  the  rent  for  his  own 

(a)  I  Doug.  28a 
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absolute  use,  and  distrain  for  it  in  his  own  name  if  not  1853. 
paid  when  due.  The  third  case  is  the  present  one.  Here 
a  man  has  demised  to  a  tenant  at  a  rent,  and  then  has 
mortgaged  his  reversion  in  the  usual  manner.  It  is  per* 
fectlj  clear  that  the  operation  of  the  mortgage  is  here  to 
transfer  to  the  mortgagee  the  reversion  expectant  upon 
the  term  demised,  and  with  it  the  rent;  and  that  the 
mortgagee  is  the  owner  in  law  of  the  reversion  and  all  its 
incidents,  of  which  the  rent  is  one,  and  that  any  action 
for  the  rent  must  be  brought  in  hb  name,  he  lining  the 
legal  owner  of  it:  Doe  v.  Edwards  (a).  But,  instead  of 
giving  notice  to  the  tenant  to  pay  the  rent  to  himself,  he 
permits  the  mortgagor  to  go  on  receiving  the  rent  as  be- 
fore, never  interferes  with  the  tenancy  at  all,  but  receives 
the  interest  upon  his  mortgage  money  as  on  an  unsecured 
debt.  It  is  quite  clear  that  the  tenant,  under  such  cir- 
cumstances, is  perfectly  secure  in  paying  his  rent  to  the 
mortgagor:  (stat  4  Anne,  c.  J  6,  s.  10).  It  is  also  quite 
clear  that  the  mortgagor,  when  he  receives  the  rent,  does 
80  for  his  own  absolute  use,  and  not  for  the  use  of  the 
mortgagee;  And  the  question  is,  whether,  under  such  cir- 
cumstances, there  is  evidence  to  go  to  the  jury  that,  in  the 
event  of  the  rent  being  in  arrear,  the  mortgagor  has  au- 
thority from  the  mortgagee  to  make  a  lawful  distress  in 
his. (the  mortgagee's)  name  for  the  rent  due.  The  circum- 
stances shew  that  the  reftl  owner  of  the  rent  (the  mortga- 
gee) is  willing  that  the  mortgagor  should  receive  the  rent, 
and  have  it  for  his  own  absolute  use.  He  also  expects,  of 
course,  that  the  interest  due  to  him  will  be  regularly  paid; 
and  one  most  obvious  and  natural  source  for  the  mortga- 
gor to  obtain  funds  to  enable  him  to  pay  this  interest  is 
the  rent  of  the  mortgaged  property;  and  we  therefore 
think  that  it  is  the  reasonable  and  proper  inference  to  draw 
from  these  facts,  that  the  mortgagee  gives  (in  order  to  the 

(a)  5  B.  &  Ad.  1065. 
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1853.  due  pajonent  of  the  interest  to  himself)  authority  to  the 
mortgagor,  if  the  rent  be  not  paid,  to  make  a  lawful  dis- 
tress to  enforce  its  payment.  This  would  assist  in  en- 
abling him  to  pay  the  interest  to  the  mortgagee.  Indeed, 
we  think  this  is  one  of  the  inferences  or  presumptions 
which  the  Judge,  in  the  absence  of  evidence  to  the  contrary, 
ought  to  advise  or  direct  the  jury  to  make,  like  the  pre- 
sumptio  juris  of  the  Roman  law.  (See  Starkie  on  Evidence, 
new  edition,  by  Messrs.  Dowdeswell  and  Malcolm,  p.  747, 
&;c.)  Such  a  prima  facie  presumption  or  inference  can  do 
no  injury  to  any  one.  It  cannot  injure  the  mortgagee, 
who  clearly  only  authorises  a  lawful  distress,  and  it  only 
operates  against  the  tenant  to  compel  him  to  pay  a  just 
debt.  With  reference,  therefore,  to  the  second  point,  we 
think  that  it  may  be  laid  down  as  a  general  principle  of 
law,  that  if  a  lessor,  having  mortgaged  his  reversion,  is 
permitted  by  the  mortgagee  to  continue  in  the  receipt  of 
the  rent  incident  to  that  reversion,  he,  during  such  per- 
mission, is  presumptione  juris  authorised,  if  it  should  be- 
come necessary,  to  realise  the  rent  by  distress,  and  to  dis- 
train for  it  in  the  mortgagee's  name  and  as  his  bailiff. 

For  the  above  reasons,  we  are  of  opinion  that  the  direc- 
tion of  the  learned  Judge  was  right,  and  that  the  rule  must 
be  discharged. 

Rule  discharged. 
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GiBBs  and  Others  v.  Fbemont. 

Assumpsit  by  indorsee  against  drawer  of  four  bills  of  as  a  geneml 
exchange,  for  payment  respectively,  at  ten  days'  sight,  to  i^*V^^(i, 
one  F.  Huttmann  or  order,  of  6000,  6000,  4500,  and  4000  goTemBthccon. 

■traction  of  con- 
dollars,  of  the  value  of  39882^  12&  9(2.,  and  protested  for  tracts.    Thei«- 

non-acceptance. — ^There  were  pleas  denying  the  indorse-  eaSange,  on 

ment,  presentment  for  acceptance,  &c.  wWdTno^^Lter. 

At  the  trial,  before  Alderson^  B.,  at  the  Middlesex  Sit«  est  u  nseanred, 

tings  in  last  Easter  Term,  it  appeared  that  in  March,  1 847,  coontxy  pay-^ 

the  defendant,  in  California,  drew  the  bills  in  question,  in  ^i*^™  ^''' 

the  following  terms : —  lj?We  on  its 

dishonour  to 

"  Cuidad  de  los  Angelos,  Upper  California,       w ."  ^"^ 

^        >      rr  *-»         ges  interest  at 

"  |6000.  "  March  18,  1847.    the  current  rate 

''At  ten  days'  sight  of  this  my  second  of  exchange,  where ^ebiu 
first  and  third  remaining  unpaid,  pay  to  F.  Huttmann  or  ^^J^'of 
order,  Six  Thousand  hard  Dollars,  for  value  received,  and  intere«tateach 

.  '  place,  and  whe- 

charge  the  same  to  the  account  of  ther  the  plain- 

"  Your  obedient  servant,        tailed  ^ 
"  S.  C.  Fbbmoot,  ?*°T  "^"^ 

'  ing  the  pay- 

"  To  Hon.  James  Buchanan,       "Governor  of  Califomia."  ««»*  of  inter. 
Secretary  of  State  of  the  U.  States,  tions  of  fiict  for 

WashmKton,DLCo."  wh^..'".^ 

On  the  12th  of  October  the  bills  were  presented  for  tobead*^* 
acceptance  to  the  drawee,  at  Washington,  who  refused  to  "  ^SJi^of  law 
accept  them,  and  on  the  same  day  they  were  protested  for  the  direction 

A        1  .  1        ,   ^      ,  of  the  Judge. 

for  non-acceptance.    At  that  tmie  the  defendant  was  at  ifabiUdrawn 

Washington,  and  notice  of  dishonour  was  served  on  him  dorsed  arfi.— 

there.    The  bills  were  indorsed  in  London  by  Huttmann  S*^  .^5®' 

to  the  plaintiffs  for  value.  ment  is  a  new 

It  was  conceded  that  the  plaintiffs  were  entitled  to  re*  biil^B^soM 

cover  the  amount  of  the  bills;  and  the  only  question  was,  JJt1S^e»te 

at  B.,  or  on]  J 
a  new  drawing  of  the  bill  made  at  A.,  so  as  to  cany  interest  at  the  rate  at  A? 
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18^3.^  at  what  rate  the  interest  was  to  be  calculated,  there  being 
evidence  that  the  current  rate  was  higher  in  California 
than  at  Washington.  The  learned  Judge  left  it  to  the 
jury  to  say  what  was  the  average  rate  of  interest  in  Cali- 
fornia and  Washington  respectively,  from  the  year  1847 
up  to  the  time  of  action  brought;  and  also  whether  the 
plaintiffs  were  entitled  to  recover,  as  damages,  interest; 
and  if  so,  whether  the  interest  was  to  be  calculat-ed  at  the 
California  rate  or  the  Washington  rate.  The  jury  found 
that  the  California  rate  was  25L  per  cent,  and  the  Wash- 
ington rate  62.  per  cent,  and  that  the  plaintiffs  were  enti- 
tled to  recover  interest  at  the  Washington  rate.  A  ver- 
dict was  then  entered  for  the  plaintiffs  for  531 4Z.  178,  Id, 
being  the  principal  and  62.  per  cent  interest;  and  leave 
was  reserved  for  the  plaintiffs  to  move  to  increase  the 
amount  by  adding  192.  per  cent  interest,  if  the  Court 
should  be  of  opinion  that  the  learned  Judge  ought  to  have 
directed  the  jury,  that,  in  point  of  law,  the  plaintiffs  were 
entitled  to  recover  the  California  rate  of  interest 
A  rule  nisi  having  been  obtained  accordingly, 

BovUl  and  Aspland  shewed  cause  (June  6). — ^No  inter- 
est being  reserved  on  the  face  of  the  bills,  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiffs  had  sustained  any 
damage  requiring  the  payment  of  interest,  and  if  so,  at 
what  rate  it  was  to  be  paid:  Oantt  v.  Mackenzie  (a),  Du 
Belioix  V.  Lord  Waterpark  (b).  The  jury  have  properly 
found  that  the  plaintiffs  are  entitled  to  interest  at  the 
rate  at  Washington.  The  plaintiffs  rely  on  a  manuscript 
note  in  Chitty  on  Bills  (c),  of  a  Nisi  Prius  case  of  Cougan 
V.  Banks,  where,  in  an  action  upon  a  bill  drawn  in  Ber- 
muda on  England,  which  ought  to  have  been  paid  in  Eng- 
land, the  plaintiff  recovered  71.  1  Os,  per  cent  interest,  be- 
ing the  rate  at  Bermuda.  The  roll,  however,  in  that  case 
has  been  examined,  and  from  that  it  only  appears  that 

(a)  3  Gamp.  61.        (b)  1  D.  &  B.  16.         (c)  F^e  683,  9th  edit 
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the  plaintifF  had  judgment  for  his  "  reasonable  damages,'^  ^^^ 
consequently  the  71  lOs.  per  cent,  may  not  have  been 
given  solely  on  account  of  interest,  but  may  have  included 
re-exchange  and  expenses.  In  Roscoe  on  Bills,  p.  398,  n., 
it  is  said  that  in  America  it  has  been  held,  that,  on  a 
note  made  in  one  place,  payable  in  another,  interest  is  re- 
coverable according  to  the  legal  rate  of  the  place  where 
it  is  payable.  The  amount  of  interest  recoverable  does 
not  depend  on  the  place  where  the  contract  was  made, 
but  on  the  place  where  the  instrument  is  payable.  In 
Cooper  V.  Sari  of  Wcddegrave  (a),  a  bill  of  exchange  was 
drawn  and  accepted  in  Paris,  and  made  payable  in  Eng- 
land. The  drawer  and  acceptor  were  both  living  there, 
and  it  was  held,  that,  the  default  being  made  in  England, 
interest  was  payable  according  to  the  English  and  not  the 
French  law.  Lord  LangdcUe,  M.  R,  there  says:  "The 
contract  of  the  acceptor,  which  alone  is  now  to  be  consi- 
dered, is  to  pay  in  England:  the  non-payment  of  the 
money,  when  the  bill  becomes  due,  is  a  breach  in  England 
of  the  contract  which  was  to  be  performed  in  England. 
Upon  the  breach,  the  right  to  damages  or  interest  imme- 
diately accrues.  Interest  is  given  as  compensation  for  the 
non-payment  in  England,  and  for  the  delay  of  payment 
suffered  in  England;  and  I  think  that  the  law  of  England, 
that  is,  the  law  of  the  place  where  the  default  has  hap- 
pened, must  govern  the  allowance  of  interest  which  arises 
out  of  that  default."  The  true  test  is  for  the  jury  to  con- 
sider where  was  the  contract  broken,  and  what  is  the  da- 
mage resulting  from  that  breach  of  contract  at  the  parti- 
cular time  and  place.  Here  the  bills  were  payable  at 
Washington,  and  there  also  the  cause  of  action  arose: 
Whitehead  v.  Walker  (b);  and  moreover,  the  notice  of  dis- 
honour was  given  to  the  defendant  in  Washington. 

WiUes,  in  support  of  the  rule. — This  case  is  governed  by 
(a)  2  Beav.  282.  (6)  9  M.  &  W.  606. 
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1853.  the  lex  loci  contractiis,  and  not  by  the  lex  loci  solutionis 
The  accidental  circumstance  of  the  defendant  being  at 
Washington,  and  having  there  notice  of  dishonour^  does 
not  alter  his  liability,  which  arises  from  general  princi- 
ples of  law.  In  the  case  cited  from  Roscoe  on  Bills,  the 
promissory  note  was  drawn  in  one  place  and  made  paya* 
ble  in  another,  and  there  the  lex  loci  solutionis  would 
prevail  In  Cooper  v.  Earl  of  Waldeffrave{a),  the  bill  was 
payable  in  England,  so  that  both  as  against  the  drawer 
and  acceptor  the  rate  of  interest  would  be  the  same.  If  a 
bill  is  drawn  at  a  particular  place  upon  a  person  at  another 
place,  and  the  latter  accepts  it  generally,  that  is  a  contract 
to  pay  at  the  place  at  which  the  bill  was  drawn.  The  ac- 
ceptor may,  however,  limit  his  liability  by  a  conditional 
acceptance,  or  by  making  the  bill  payable  at  a  different 
place;  but  the  rights  and  liabilities  of  the  drawer  are 
fixed  the  moment  he  has  drawn  the  bill  The  contract  of 
the  drawer  is,  that  the  person  to  whom  the  bill  is  directed 
shall  accept  and  pay  it;  and  if  not,  the  drawer,  provided 
he  has  due  notice  of  default,  will  pay  it  at  the  place  where 
it  was  drawn.  The  law  in  this  respect  does  not  depend  on 
any  accidental  exception  from  a  general  rule,  but  is  found- 
ed on  invariable  mercantile  practice.  Suppose  a  merchant 
at  Cadiz  draws  a  bill  on  a  merchant  in  London,  and  the 
latter  refuses  to  accept  it,  the  bill  would  be  protested  for 
non-acceptance,  returned  to  Cadiz,  and  notice  given  to 
the  drawer;  if  he  made  default,  proceedings  would  be 
taken,  not  in  London  but  at  Cadiz,  and  the  damages  would 
be  the  rate  of  interest  payable  at  that  place.  The  defend- 
ant must  establish  this,  that,  upon  non-acceptance  and 
notice  to  the  drawer,  his  contract  is  to  pay  at  the  place 
where  the  drawee  ought  to  have  accepted.  There  is  not 
only  good  reason  why  the  contract  of  the  drawer  should 
be  held  a  contract  to  pay  at  the  place  where  the  bill  is 

(a)  2  Beav.  282. 
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drawn,  but  the  case  of  Cougam,  v.  Banks  is  a  direct  author-  1853. 
itj  in  favour  of  that  position.  The  subject  of  several  in- 
dorsements in  different  states  where  the  rate  of  interest 
varies,  is  discussed  in  Story  on  the  Conflict  of  Laws,  s. 
314,  p.  512,  4th  ed.,  where  it  is  said,  "What  rule  then  is 
to  govern?  The  answer  is,  that  in  each  case  the  lex  loci 
contractus.  The  drawer  is  liable  on  the  bill  according  to 
the  law  of  the  place  where  the  bill  was  drawn;  and  the 
successive  indorsers  are  liable  on  the  bill  according  to  the 
law  of  the  place  of  their  indorsement,  every  indorsement 
being  treated  as  a  new  and  substantive  contract.'"  The 
same  learned  author  goes  on  to  say,  s.  315,  "  The  drawer 
and  indorsers  do  not  contract  to  pay  the  money  in  the 
foreign  place  on  which  the  bill  is  drawn,  but  only  to 
guarantee  its  acceptance  and  payment  in  that  place  by 
the  drawee;  and  in  default  of  such  payment  they  agree, 
upon  due  notice,  to  reimburse  the  holder  in  principal  and 
damages  at  the  place  where  they  respectively  entered  in- 
to the  contract."  And  he  further  observes,  s.  316,  "  that 
the  time  when  the  payment  of  such  a  bill  is  to  accrue  is 
to  be  according  to  the  law  of  the  place  where  the  bill  is 
payable.""  The  law  is  stated  in  similar  terms  in  Story  on 
Bills,  s.  153,  p.  171;  and  the  same  doctrine  has  been 
adopted  by  Pardessus:  Droit  Commercial,  pt.  7,  tit  vii. 
a  2,  art.  1 500.  The  principle  to  be  deduced  is,  that  ac- 
ceptance and  payment  are  governed  by  the  lex  loci  solu- 
tionis, but  the  obligation  of  the  drawer  depends  on  the 
lex  loci  contractfLs.  Loans  bear  interest  at  the  place 
where  they  are  made,  unless  they  are  payable  elsewhere. 
[Atdemoriy  B.,  referred  to  Rothschild  v.  Currie((i).  Martin^ 
B. — AUen  v.  KembleQi)  in  effect  decides  this  case.  There 
it  is  said,  "  The  drawer,  by  his  contract,  undertakes  that 
the  drawee  shall  accept,  and  shall  afterwards  pay  the  bill, 
according  to  its  tenor,  at  the  place  and  domicile  of  the 

(a)  1  Q.  B.  43,  (h)  6  Moore  P.  C.  314. 


30  EXCHEQUER  REPORTS. 

drawee,  if  it  be  drawn  and  accepted  generally;  at  the 

place  appointed  for  payment,  if  it  be  drawn  and  accepted 

payable  at  a  different  place  from  the  place  of  domicile  of 

the  drawee.     If  this  contract  of  the  drawer  be  broken  by 

the  drawee,  either  by  non-acceptance  or  non-payment, 

the  drawer  is  liable  for  payment  of  the  bill,  not  where  the 

bill  was  to  be  pidd  by  the  drawee,  but  where  he,  the 

drawer,  made  his  contract,  with  such  interest,  damages, 

and  costs  as  the  law  of  the  country  where  he  contracted 

may  allow.''] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — ^The  general  rule  in  all  cases  like  the 
present  is,  that  the  lex  loci  contractiis  is  to  govern  in  the 
construction  of  contracts.  But  that  applies  only  where 
the  contract  is  not  express.  If  it  be  special,  it  must  be 
construed  according  to  the  express  terms  in  which  it  is 
made. 

Now,  a  bill  drawn  upon  a  third  person  in  discharge  of 
a  present  debt  is,  in  truth,  an  offer  by  the  drawer  that,  if 
the  payee  will  give  time  for  payment,  he  will  give  an  order 
on  his  debtor  (the  acceptor)  to  pay  a  given  sum  at  a  given 
time  and  place.  The  payee  agrees  to  accept  this  order, 
and  to  give  the  time,  with  a  proviso,  that  if  the  acceptor 
do  not  pay,  and  he  the  payee  (or  the  holder  of  the  bill) 
give  notice  to  the  drawer  of  that  default,  the  drawer  shall 
pay  him  the  amount  specified  in  the  bill,  with  lawful  in- 
terest 

This  is,  then,  the  contract  between  the  parties.  If  the 
interest  be  expressly,  or  by  necessary  implication,  speci- 
fied on  the  face  of  the  instrument,  there  the  interest  is 
governed  by  the  terms  of  the  contract  itself.  But  if  not, 
it  seems  to  follow  the  rate  of  interest  of  the  place  where 
the  contract  is  made.    So,  if  the  mode  of  performing  it 
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be  expressly  or  impliedly  specified :  MoihschUd  v.  Cuirrie(a). 
In  the  case  of  a  bill  drawn  at  A.,  it  priin&  facie  bears  in- 
terest as  a  debt  at  A.  would  do,  if  nothing  else  appear. 
But  if  that  bill  be  indorsed  at  B.,  the  indorser  is  a  new 
drawer,  and  it  may  be  a  question  whether  this  indorse- 
ment is  a  new  drawing  of  a  bUl  at  R  or  only  a  new  draw- 
ing of  the  same  bill,  that  is,  a  bill  expressly  made  at  A. 
In  the  former  case,  it  would  carry  interest  at  the  rate  at 
R;  in  the  latter,  at  the  rate  at  A.  On  this  subject  we 
find  a  difference  of  opinion  in  the  books,  Mr.  Justice  Story 
(Conflict  of  Laws,  &  314)  maintaining  the  former,  and  Par- 
dessus  (Cours  de  Droit  Commercial,  pt  7,  tit  viL  c.  2,  art. 
1500)  the  latter  opinion.  But  this  is  a  contract  at  Cuidad  de 
los  Angelos,  by  which  the  defendant  there  offers  the  payee, 
in  discharge  of  a  debt  due  there,  the  pajrment  at  Washing- 
ton by  an  acceptor  there  of  a  given  sum.  That  sum  is 
not  paid.  The  defendant's  original  liability  then  revives 
on  notice  of  dishonour  duly  given  to  him.  The  defendant 
becomes  liable  to  pay  as  he  was  liable  at  first  Now,  at 
first,  he  would  have  paid  the  money  at  Cuidad  de  los  An- 
gelos, and,  if  he  did  not,  he  would  have  been  liable  to  pay 
interest  at  the  usual  rate  in  California,  for  a  period  as 
long  as  the  debt  remained  unpaid.  That  amount  he  ought 
to  pay  now. 

This  point  was  expressly  ruled  in  A  Uen  v.  Kerntle  Q>).  It 
was  also  so  ruled  in  Cougan  Y.Banks,  Chitty  on  Bills,  p.  683. 
And  this  is  not  to  be  left  to  the  jury,  for  it  depends  on 
the  rule  of  law.  The  amount  of  the  interest  in  each  place 
is  to  be  so  left,  and  so  also  is  the  question  whether  any 
damage  has  been  sustained  requiring  the  payment  of  in- 
terest at  all,  for  those  are  questions  of  fact  Here  the 
jury  have  found  interest  to  be  due,  and  that  there  was 
damage  which  ought  to  be  recovered  in  the  shape  of  in- 
terest   They  also  have  found  what  the  usual  rate  of  such 


1863. 


(a)  1Q.R43. 


(b)  6  Moore  P.  C.  314. 


1853. 
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interest  is  at  Washington  and  in  California.  But  whic& 
rate  is  to  be  adopted  by  them  is,  as  we  think,  a  question 
purely  of  law  for  the  direction  of  the  Judge  to  the  jury. 
We  think  that  direction  should  have  been,  in  this  case, 
that  the  California  rate  should  be  adopted  by  them,  in- 
asmuch as  the  contract  of  the  drawer  was  made  there. 
Therefore,  this  rule  must  be  absolute  to  enter  the  verdict 
for  the  plaintiff,  with  192.  per  cent,  additional  interest. 

Rule  absolute  accordingly. 


Juty  6. 

Where  an  ad- 
judication in 
bankmptcy 
and  appoint- 
ment of  an  offi' 
dal  aasignee 
take  place  at 
an  earlier  period 
of  the  fame  day 
on  which  a 
writ  of  extent 
is  isiued 
against  the 
bankrupt  for  a 
Crown  debt, 
the  fraction  of 
a  day  is  not  to 
be  taken  into 
account,  and 
the  title  of  the 
Crown  will 
prevail : — Hdd, 
TperPoUocky 
C.  B.,  Parhe^ 
B.,  Platty  R; 
MarttMy  B., 
dissentiente. 


Reoina  v.  Edwards  and  Colliks. 

xL  WRIT  of  immediate  extent,  tested  the  9th  of  Septem- 
ber,  1852,  issued  against  one  Benjamin  Salter,  a  maltster, 
for  the  sum  of  1721Z.  Is.  7^(2.,  due  to  the  Crown  for  malt 
duty.  On  the  23rd  of  September,  an  inquisition  was 
taken,  and  the  jury  found  that  Salter,  on  the  day  of  issu- 
ing the  writ,  was  possessed  of  certain  goods  and  chattels, 
and  also  that  certain  debts  were  then  due  to  him.  On  the 
same  day,  the  defendants,  as  assignees  of  the  estate  and 
effects  of  Salter,  a  bankrupt,  appeared  and  claimed  the 
goods  and  chattels  (with  a  few  exceptions);  and  on  the  6th 
of  November,  they  pleaded  to  the  inquisition  the  bank- 
ruptcy of  Salter. 

The  plea,  after  stating  that,  before  the  adjudication  in 
bankruptcy,  the  goods  and  chattels  in  the  inquisition  men- 
tioned belonged  to,  and  the  debts  were  due  to,  B.  Salter, 
proceeded  to  state,  in  the  usual  form,  the  trading,  the  peti- 
tioning creditor's  debt,  the  act  of  bankruptcy,  the  petition 
for  adjudication  (after  the  12  &  13  Vict.  c.  106,  and  after 
the  11th  of  October,  1849,)  the  filing  of  the  petition,  al- 
leging each  material  fact  to  have  taken  place  "  before  the 
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issuing  of  the  writ  of  extent,  and  before  the  granting  of  1863. 
any  fiat  for  the  issuing  of  the  same/'  The  plea  then  stated, 
"  that  after  the  filing  of  the  said  petition,  and  before  the 
issuing  of  the  writ  of  extent,  and  before  the  granting  of 
any  fiat  for  the  issuing  of  the  same,  to  wit,  on  the  9th  of 
September,  1852,  K  Fane,  then  being  a  commissioner  of 
the  said  court  duly  appointed  by  virtue  of  the  statute 
&c^  did,  upon  proof  on  oath  before  him  there  taken  of 
the  said  debt,  and  of  the  trading  and  act  of  bankruptcy  of 
B.  Salter,  in  due  form  of  law,  find  that  B.  Salter  became 
bankrupt,  within  the  true  intent  and  meaning  of  the  law 
of  bankruptcy,  before  the  day  of  the  date  of  the  filing  of 
the  said  petition  against  him,  and  declare  and  adjudge  B. 
Salter  bankrupt  accordingly,  as  by  the  said  adjudication 
now  remaining  of  record  in  the  said  court,  reference  being 
thereunto  had,  will  fully  appear/' — The  plea  then  stated 
that  the  defendant  Edwards  was  one  of  the  official  as* 
signees  of  the  Court  of  Bankruptcy ;  and  "  that  forthwith 
after  the  said  adjudication,  and  before  the  issuing  of  the 
writ  of  extent,  and  before  the  granting  of  any  fiat  for  the 
issuing  of  the  same,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  R.  Fane,  then  being  such  commissioner  of 
the  said  Court,  did  appoint  the  said  E.  Edwards  to  be  an 
assignee  of  R  Salter's  estate  and  effects,  to  act  with  the 
assignee  or  assignees  to  be  chosen  by  the  creditors  of  B. 
Salter,  prout  patet,  &c.;  by  virtue  whereof  and  of  the  said 
appointment,  the  goods  and  chattels  in  the  inquisition 
mentioned,  except  as  aforesaid,  and  the  said  debts,  &;c.,  and 
the  property,  right,  and  interest  therein,  then  and  before 
the  issuing  of  the  writ  of  extent,  and  before  the  granting 
of  any  fiat  £ot  the  issuing  of  the  same,  to  wit,  on  the  day 
and  year  aforesaid,  became  absolutely  vested  in  the  said 
E.  Edwards  as  such  assignee  for  the  benefit  of  the  creditors 
of  B.  Salter/' — The  plea  then  stated  the  surrender  of  the 
bankrupt,  the  publication  of  notice  of  adjudication,  the 
appointment  of  public  sittings,  and  that  the  defendant 

VOL.  IX.  D  KXCH. 
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1853.  Collins  was  chosen  and  appointed  trade  assignee,  and  con- 
cluded "  Without  this,  that  B.  Salter  was,  on  the  day  of 
the  issuing  of  the  writ  of  extent,  or  at  the  time  of  the 
taking  of  the  inquisition  under  the  writ  of  extent,  pos- 
sessed of  the  said  goods  and  chattels  in  the  inquisition 
mentioned,  except  as  aforesaid,  or  of  any  or  either  of  them, 
or  of  any  part  thereof,  as  of  his  own  proper  goods  and 
chattels,  or  that  the  several  persons  in  the  inquisition 
mentioned  in  that  behalf  were,  or  any  or  either  of  them 
were  or  was,  on  the  day  of  the  issuing  of  the  writ  of  ex- 
tent or  at  the  time  of  taking  the  same  inquisition,  indebt- 
ed to  B.  Salter  in  the  several  sums  of  money  in  the  inqui- 
sition mentioned,  &c.,  modo  et  formd. — ^Verification  and 
prayer  of  judgment  of  amoveas  manus. 

Replication. — That  the  said  adjudication  of  bankruptcy 
in  the  plea  mentioned,  and  therein  described  as  remaining 
of  record  in  the  said  Court  of  Bankruptcy,  was  not  made 
on  any  day  before  the  day  of  the  issuing  of  the  said  writ 
of  extent,  modo  etformd. — concluding  to  the  country. 

Special  demurrer  and  joinder. 

The  case  was  argued  last  Easter  Term  (May  6),  and 
Trinity  Term  (May  27),  by 

BramweU  (Kingdon  with  him)  in  support  of  the  dch 
murrer. — The  substantial  question  depends  upon  the  va- 
lidity of  the  plea  (a).  It  appears  by  the  pleadings,  that 
the  adjudication  of  bankruptcy  and  the  appointment  of 
the  official  assignee  were  prior,  in  point  of  time,  to  the 
issuing  of  the  writ  of  extent,  and  to  the  granting  of  the 
fiat  for  the  issuing  of  the  writ,  but  that  the  appointment 
and  the  issuing  of  the  writ  took  place  upon  the  same  day. 
And  the  question  is,  whether  the  Court  is  not  bound  to 
take  into  consideration  the  fraction  of  a  day,  for  the  pur- 


(a)    It  was  admitted  on  the      plication  could  not  be  sustain- 
part  of  the  Crown,  that  the  re-      ed. 
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pose  of  doing  justice  between  the  Crown  and  the  subject.  1853. 
The  weight  of  authority  is  in  the  defendant  s  favour.  It 
may  be  premised  that,  by  the  Bankrupt  Law  Consolida- 
tion Act,  J2  &  13  Vict  c.  106,  s.  141,  all  the  personal  pro- 
perty of  the  bankrupt  became  absolutely  vested  in  the  as- 
signees for  the  time  being,  for  the  benefit  of  the  bankrupt's 
creditors,  by  virtue  of  their  appointment  And,  by  the 
40th  section,  the  property  in  like  manner  vests  in  the  offi- 
cial assignee  until  the  trade  assignees  are  chosen.  Now 
it  would  seem,  that  the  principle  to  be  deduced  from  the 
authorities  is  this,  that  where  the  title  of  the  Crown  and 
of  the  subject  are  in  progress  of  completion,  although  the 
subject  may  have  been  the  first  to  commence  the  prosecu- 
tion of  his  rights,  nevertheless  the  title  of  the  Crown  has 
the  precedence ;  but  that  where  the  title  of  the  subject  is 
completed  first,  although  an  instant  only  in  point  of  time, 
in  that  case  the  Crown  has  no  such  right  of  priority. 
[Parke,  R — I  had  always  considered  that  the  point  had 
been  fiilly  settled,  that  as  against  the  Crown  there  is  no  frac- 
tion of  a  day.]  The  authorities  will  be  found  to  sustain  the 
defendant's  position.  In  Swain  v.  Moriand  (a),  goods  had 
been  seized  under  a  writ  of  fieri  facias,  and  part  of  them 
were  sold  on  a  Saturday,  and  the  remainder  on  the  follow- 
ing Monday;  an  extent  tested  on  the  Monday  was  put  into 
the  sheriff's  hands  at  six  o'clock,  after  the  goods  had  been 
delivered  to  the  purchasers,  and  the  money  had  been  re- 
ceived by  the  sheriff.  It  was  held,  that  the  execution  was 
'executed,  and  that  the  party  who  issued  the  fieri  facias 
might  recover  from  the  sheriff,  in  an  action  for  money  had 
and  received,  the  money  levied  under  the  sale.  The  seve- 
ral cases  upon  the  subject  were  brought  before  the  Court. 
The  judgment  was  delivered,  after  time  taken  for  considera- 
tion; and  that  decision  is  expressly  in  the  defendant's  fa- 
vour. DaUaSy  C.  J.,  in  delivering  the  judgment  of  the  Court, 
after  treating  explicitly  upon  this  precise  question,  says, 

(a)  1  Brod.  &  B.  370. 
d2 
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1853.         "  Narrowing,  therefore,  our  decision  to  the  particular  point, 
we  think  that  by  the  sale  the  execution  was  executed; 
and  there  being  no  fact  stated  from  which  it  appears  that 
the  fiat  for  the  extent  was  anterior  to  the  sale,  we  cannot 
presume  such  fact,  or  suffer  a  fiction  to  operate  against  the 
justice  of  this  case.''    [Parke,  B. — ^The  question  there  was 
in  reality  between  subject  and  subject,  as  no  one  appeared 
in  support  of  the  rights  of  the  Crown.]    The  present  point 
was  expressly  made  by  the  plaintiff's  counsel  on  the  argu- 
ment; for  it  was  said,  "  at  all  events,  there  is  no  fraction  of 
a  day  in  law;  and  the  king's  writ  having  been  delivered 
before  the  expiration  of  the  Monday,  he  is  entitled  to  the 
produce  of  all  the  goods  sold  on  that  day,  at  whatever 
hour  the  writ  might  have  been  tested;"    and  he  relied 
upon  Rex  v.  Earl  (a).     And  Copley,  Seijt.,  who  appear- 
ed upon  the  other  side,   distinguished  the  case  of  Rex 
V.  Earl,  upon  the  ground  that  there  the  assignees  had 
only  taken  possession,  without  proceeding  to  an  actual 
sale,  as  the  sheriff  had  done  in  the  case  then  before  the 
Court     The  case  of  Rex  v.  Crump  and  Hanbury  is  thus 
stated  by  Parker,  C.  B.,  in  his  Reports.     He  says,  "  it  is 
cited  in  the  AUorney-Oenerai  v.  CapeU(b),  and  the  plead- 
ings are  at  large  in  Tremaine's  Pleas  of  the  Crown,  637;" 
and  the  learned  reporter  adds,  "I  have  also  a  short  manu- 
script note  of  it,  which  reports  it  thus — one  indebted  to  the 
Crown  became  a  bankrupt,  and  a  commission  of  bankrupt- 
cy was  sued  out  against  him,  and  an  assignment  was  made 
of  his  estate;  and  an  extent  issued  for  the  Crown,  tested 
the  day  of  the  date  of  the  assignment;  and  the  extent  was 
preferred;   and  this  adjudged  by  my  great  predecessor. 
Lord  Chief  Baron  Hale,    Sir  Bartholomew  Shower  reports 
it  more  fully,  but  to  the  same  effect  (c)."     The  reason  of 
that  decision,  as  given  in  the  report  by  Shower,  is,  that 
"  although  the  goods  were  actually  in  custodia  legis,  yet, 

(a)  Bunbury,  33.  (6)  2  Show.  481.  (c)  Parker,  126. 
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because  the  extent  came  before  the  property  was  vested  by  1863. 
the  assignment,  it  was  held  a  good  extent"  [Parker  B. — 
The  learned  Chief  Baron  who  reported  the  case  of  Rex  v. 
Crump  would  hardly  have  been  under  the  necessity  of 
citing  so  great  an  authority  as  Lord  Chief  Baron  Hale 
upon  the  point,  if  his  decision  had  merely  proceeded  upon 
the  ground  that  the  extent  was,  in  point  of  fact,  prior  to 
the  assignment.]  It  may  be  answered,  that  if  the  Court 
had  so  decided,  upon  the  simple  ground  that  the  assign- 
ment and  writ  of  extent  were  of  the  same  day,  they 
might  have  shortly  stated  such  to  have  been  the  founda- 
tion of  their  judgment  In  Oiles  v.  Orover((i),  AJderaon^ 
B.,  says,  "  In  the  case  of  the  AUorney-Oeneral  v.  CapeU  (6), 
it  is  stated  ^  that  although  the  goods  were  actually  in  cus- 
todia  legis,  yet  because  the  extent  came  before  the  pro- 
perty was  vested  by  an  assignment,  it  was  held  a  good 
extent.  Extents  have  been  held  good  that  have  been 
made  of  goods  actually  levied  by  virtue  of  a  fieri  facias, 
and  in  the  sheriff's  custody,  the  extent  coming  before  a 
bill  of  sale  made,  so  as  the  property  was  not  altered.' 
This  latter  passage  Mr.  Baron  Wood  (who  omits  the  former 
part  of  the  report)  calls  '  a  note  of  the  reporter  unwarrant- 
ed by  the  case.'  To  me  it  appears  as  a  reason  assigned  by 
the  Court  for  their  previous  judgment"  The  learned 
Judge,  in  a  prior  part  of  the  same  judgment,  say8(c)  "The 
next  prerogative  of  the  Crown,  about  which  I  apprehend 
there  is  no  dispute,  is,  that  where  the  right  of  the  Crown 
and  the  subject  concur,  that  of  the  Crown  is  to  be  pre- 
ferred;" and,  after  stating  the  principle  of  the  rule,  he 
says,  "If,  however,  the  right  of  the  subject  be  complete 
and  perfect  before  that  of  the  king  commences,  it  is 
manifest  that  the  rule  does  not  apply,  for  there  is  no 
point  of  time  at  which  the  two  rights  are  in  conflict;  nor 
can  there  be  a  question  which  ought  to  prevail  in  a  case 
where  one,  that  of  the  subject,  has  prevailed  already." 

(a)  9  Bing.  167.  (b)  2  Show.  482.  (c)  Page  156. 
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1Q^3.  [Parke,  R — I  think,  upon  investigation,  it  will  be  found 
that  in  all  the  precedents  the  day  and  not  the  time  of  the 
issuing  of  the  extent  is  laid,  and  that  the  special  traverse 
has  always  been  "  absque  hoc  die,''  and  not  "  absque  hoc 
tempore/']  If  that  be  so,  it  may  be  accounted  for  as 
arising  from  the  caution  which  is,  and  always  has  been, 
exercised  by  pleaders.  The  judgment  of  Lord  HardwUke 
in  Brasaey  v.  Dawson  (a)  may  also  be  referred  to  as  being 
in  the  defendant's  favour.  The  case  of  Bex  v.  Earl  (6), 
which  appears  the  strongest  that  can  be  adduced  in  sup- 
port of  the  position  of  the  Crown,  cannot  be  relied  upon 
as  a  satisfactory  report.  It  is  extremely  short,  and  the 
point  seems  to  have  been  abandoned.  It  does  not  appear 
by  the  report  that  the  assignment  was  made  before  the 
extent  issued,  except  by  implication,  as  there  is  no  direct 
statement  of  that  fact.  [Parke,  R — The  messenger  took 
possession  under  the  commission  and  assignment]  The 
recent  decision  in  Whitaker  v.  W%Aey(c)  contains  the  prin- 
ciple applicable  to  the  present  question,  and  may  be  cited 
to  shew  that  the  truth  may  be  made  apparent  against  the 
Crown  for  the  purposes  of  justice.  There  it  was  held, 
that  although  by  construction  of  law  the  whole  time 
during  which  assizes  continue  at  one  time  is  considered 
for  some  purposes  as  one  legal  day,  yet  the  particular  day 
on  which  a  conviction  actually  took  place  may  be  proved 
when  necessary.  It  is  therefore  submitted,  that  the  frac- 
tion of  a  day  may  and  ought  to  be  taken  into  account  in 
this  case.  The  following  additional  authorities  also  sup- 
port the  principle  that  a  fiction  of  law  shall  not  work  a 
wrong:  Co.  Litt.  160.  a.,  30.  b.;  Plowden,  264;  2  Vent 
268.  In  Broom's  Legal  Maxims,  under  the  head  De  mini- 
mis non  curat  lex,  it  is  laid  down  that((2)  '^  Courts  of  justice 
do  not  in  general  take  trifling  and  immaterial  matters 
into  account.  They  will  not,  for  instance,  take  notice  of 
the  fraction  of  a  day,  except  in  those  cases  where  there 

(a)  2  Str.  982.  (c)  12  C.  B.  46. 

(6)  Bunbury,  33.  (d)  Page  105. 
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are  conflicting  rights,  for  the  determination  of  which  it 
is  necessary  that  they  should  do  so/'  [PoUock,  C*  B.,  re- 
ferred to  Rogers  v.  Mackenzie  (a)  and  Rex  v.  Cotton  (6).] 

Watson  (J,  WUde  with  him)  for  the  Crown. — ^Accord- 
ing to  the  invariable  course  of  the  Exchequer,  as  stated 
in  the  text  writers,  and  evidenced  by  concurrent  deci- 
sions, the  fraction  of  a  day  cannot  be  inquired  into  as  be- 
tween the  Crown  and  the  subject,  but  the  title  of  the  Crown 
must  prevaiL  In  Montagu  and  Ayrton's  Bankrupt  Law,  p. 
719,  2nd  edit,  it  is  said,  ^^  An  extent  binds  the  bankrupt's 
property  from  the  teste  of  the  writ^  if  before  the  choice  of 
assignees,  although  after  the  bankruptcy.  If  the  teste  be  on 
the  day  the  assignees  are  chosen,  the  Crown  is  preferred.'' 
Also,  in  Henley's  Bankrupt  Law,  p.  287,  8rd  edit,  ''  If  an 
extent  issue  the  same  day  that  the  assignment  was  exe- 
cuted, it  has  been  determined  that  the  Crown  should  be 
preferred"  There,  however,  a  doubt  is  expressed  whether 
the  precedent  would  now  be  followed  in  a  case  where  the 
assignment  was  actually  executed  before  the  issuing  of  the 
extent  The  practice  is  stated  to  be  the  same  in  Arch- 
bold's  Bankrupt  Law,  p.  179,  9th  edit.  In  Tidd's  Prac- 
tice, YoL  2,  p.  1054,  it  is  said,  "In  the  case  of  an  execu- 
tion, it  is  a  rule  that  when  the  king  and  a  subject  stand 
in  equal  degree,  and  the  property  of  the  debtor  remains 
unaltered,  the  king's  prerogative  must  prevail:  Quando 
jus  domini  regis  et  subditi  insimul  concurrunt,  jus  regis 
prseferri  debet  Therefore,  if  an  extent  at  the  suit  of  the 
Crown  be  tested  before  or  on  the  day  of  delivering  the  sub- 
ject's execution  to  the  sheriff,  the  former  shall  have  the 
preference."  The  same  author  also  says,  p.  1055,  "It 
seems  that  by  the  ancient  prerogative  the  Crown  was  en- 
titled to  priority  of  execution,  and  must  have  been  first 
satisfied  its  debts  before  the  subject  could  have  taken  out 
any  execution  at  alL"    Again,  in  West  on  Extents,  p.  115, 


(a)  4  Ve8.jun.  752. 


Qi)  2  Vce.  2S8. 
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1853.        it  is  said,  ^*  If  the  assignment  of  the  bankrupt's  effects  and 
the  teste  of  the  extent  be  on  the  same  day,  the  king's  pre- 
rogative shall  prevaiL"     And  in  Manning's  Exchequer 
Practice,  p.  47,  "  The  language  of  the  extent  must  na- 
turally be  understood  with  reference  to  the  time  at  which 
the  mandate  is  supposed  to  issue,  namely,  the  teste  of 
the  writ;   and  as  the  Crown  is  not  bound  by  the  Sta- 
tute of  Frauds,  all  goods  which  were  the  property  of  the 
debtor  during  any  part  of  the  day  of  the  teste  are  seizable 
under  the  extent,  although  the  writ  were  not  delivered  to 
the  sheriff,  or  even  sued  out  till  long  afterwarda"     In 
RusaeU  v.  Ledmm  fa),  Parke,  B.,  in  delivering  the  judg- 
ment of  the  Court,  observes,  that  "  the  law  never  takes 
notice  of  the  fraction  of  a  day,  except  where  there  are  con- 
flicting rights  between  subjects."    In  Rex  v.  Oiles  (6),  Wood, 
B.,  who  differed  from  the  other  Judges  as  to  the  rights  of 
the  Crown  under  the  particular  circumstances  of  that  case, 
nevertheless  expressed  his  opinion  that,  in  the  case  of  bank- 
ruptcy, "  the  extent  takes  precedency,  if  it  is  tested  before 
the  assignment  or  even  on  the  day  of  the  date  of  the  as- 
signment, because  as  they  both  happen  on  the  same  day, 
the  Crown,  by  its  general  prerogative,  shall  have  the  pre- 
ference, as  was  decided  in  the  case  of  The  King  v.  Crump 
<md  Hanbury  (c).   In  Brassey  v.  Dawson  (d),  where  the  goods 
of  a  bankrupt  were  seized  under  a  warrant  of  the  commis- 
sioners of  land  tax.  Lord  Hardwicke,  in  considering  the  ef- 
fect of  such  a  warrant,  says,  "  We  do  not  think  it  is  equal 
to  an  extent,  so  as  to  bind  the  goods  from  the  date;" 
thus  treating  the  date  as  the  binding  point,  and  not  the 
issuing  of  the  writ.     In  Rex  v.  Mann  {e\  the  fiat  for  the 
writ  was  granted,  and  the  extent  issued,  after  the  bank- 
ruptcy of  the  Crown  debtor  and  a  provisional  assign- 
ment of  his  effects,  but  the  writ  was  tested  as  of  a  prior 
period.     It  was  agreed,  that  bankruptcy  and  assignment 

(a)  14  M.  &  W.  574.  (rf)  2  Str.  977. 

(6)  8  Price,  293.  («)  2  Str.  749. 

(c)  Cited  in  Rex  v.  Cotton,  Parker,  126. 
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iroold  have  been  a  good  bar  to  the  extent^  if  tested  sub- 
sequently; bnt  the  Oourt  could  not  give  judgment  against 
the  Crown,  because  the  writ  was  antedated,  and,  the 
teste  being^  matter  of  record,  there  could  be  no  ayerment 
against  it;  and  so  the  writ  was  set  aside  for  irregularity. 
Parker,  C.  B.,  in  his  judgment  in  Rex  v.  Cotton  (a), 
cites  his  own  manuscript  note  of  Rex  v.  Crump  and  Han- 
hurif,  and  states  it  to  be  ''  the  decision  of  his  great  pre- 
de^ssor,  Lord  Chief  Baron  Hala"'  That  case  is  also  re- 
ferred to  in  The  Attorney  OenercU  v.  CapeU(b)  by  Shower, 
who  observes  that,  ^'  although  the  goods  were  actually  in 
CQstodia  legis,  yet,  because  the  extent  came  before  the  pro- 
perty was  vested  by  an  assignment,  it  was  held  a  good  ex- 
tent." That  reason  is  adopted  by  Parker,  C.  B.,  who  says  (c), 
'"the  reason  given  by  Sir  Bartholomew  Shower,  in  his  Re- 
ports, that  the  property  was  not  altered,  is  the  true  reason, 
which  will  appear  by  supposing  that  the  extent  in  that 
case  had  issued  the  day  after  the  date  of  the  assignment, 
for  then  it  would  have  been  a  clear  case  against  the  Crown ; 
b^:ause  the  property  of  the  goods  would  have  been  abso- 
lutely transferred  out  of  the  bankrupt,  and  vested  in  the 
assignees."  Though  the  Judges,  in  OUes  v.  Orover  (d),  dif- 
fered in  opinion  as  to  whether  goods  seized  by  a  sheriff 
under  a  fi.  fa.,  but  not  sold,  might  be  taken  under  an  ex- 
tent tested  after  such  seizure;  yet  the  affirmative  was  pro- 
nounced by  the  majority,  including  the  Barons  of  the  Ex- 
chequer, whose  opinions  on  such  a  subject  are  entitled  to 
the  greatest  weight,  they  being  peculiarly  conversant  with 
the  revenue  of  the  Crown.  Indeed,  the  course  and  practice 
of  the  Court  of  Exchequer  in  matters  of  revenue  has  al- 
ways been  considered  the  law  of  the  land:  Rex  v.  Wodfie), 
Dean  Y.Regtnam(/),  Attorney  General  y.Farr(ff\  Wingfidd 

(a)  2  Ves.  288;  Parker,  112.  (e)  2  B.  &  Aid.  609. 

(6)  2  Show.  480.  (/)  15  M.  &  W.  475. 

(r)  Parker,  127.  {g)  4  Price,  122. 
(d)  9  Bing.  128. 
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J853^  V.  Jefferys  (a).  The  case  of  Rex  v.  Earl  (6)  is  an  authority 
directly  in  point.  There  the  bankruptcy  and  assignment 
were  on  the  same  day  that  the  extent  bore  teste.  ''  The 
messenger  under  the  commission  took  possession  of  the 
goods  before  the  extent,  but  they  were  given  up,  and  it  was 
admitted,  the  extent  bearing  equal  date  with  the  commis- 
sion of  bankruptcy  and  assignment,  that  the  extent  should 
undoubtedly  have  the  precedence."'  The  position  contended 
for  is  supported  by  the  precedents.  In  Manning's  Exch. 
Prac,  App.,  p.  251,  there  is  a  plea  to  an  extent  of  the  debt- 
or's bankruptcy  and  assignment  of  his  property  before  the 
teste,  and  every  material  fact  is  alleged  to  have  taken  place 
"before  the  day  on  which  the  said  writ  of  extent  issued;" 
and  it  concludes  with  a  special  traverse  that  the  debtor 
"  on  the  day  on  which  the  said  writ  of  extent  issued"  was 
possessed  of  the  goods.  The  replication  in  like  manner  tra- 
verses the  assignment  "  before  the  day  on  which  the  said 
writ  of  extent  issued;"  and  it  is  observed  in  a  note,  that  "as 
there  is  no  fraction  of  a  day  as  against  the  Crovm,  it  would 
be  insufficient  to  say  *  before  the  issuing  of  the  extent' " 
In  the  precedent  in  West  on  Extents,  App.,  96,  every  mate- 
rial fact  is  alleged  to  have  taken  place  "  before  the  day  of 
the  teste  of  the  extent."  Swain  y.  Morland  (c)  proceeded 
on  the  erroneous  notion  that  the  delivery  of  the  extent  to 
the  sheriff  was  the  important  point.  [Parke^  B. — That 
case  cannot  be  correct.  The  counsel  and  the  Court  seem 
to  have  been  under  an  impression  that  the  29  Car.  2,  c.  3, 
s.  1 6,  regulated  writs  of  extent  as  well  as  other  writs  of 
execution.  The  57  Geo.  3,  c.  117,  which  passed  on  the 
11th  of  July,  1817,  first  restricted  the  issuing  of  extents.] 

BramweU  in  reply. — It  appears  from  the  nisi  prius  re- 
port of  Swain  v.  Morland  (d),  that  the  point  reserved  in- 
volved this  very  question.     It  is  not  denied  that  the  Crown 

(a)  1  Ld.  Eaym.  284.  (c)  1  Bro.  &  B.  370;    3  B. 

(6)  Bunbury,  33.  Moore,  7  JO. 

{d)  Gow,  N.  P.,  39. 
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possesses  the  prerogative  described  by  Alderaony  B.,  in 
OHea  V.  Orover(a).  In  Manning's  Exchequer  Practice, 
p.  44,  it  is  said,  "  where,  before  the  teste  of  the  extent, 
the  subject  has  issued  process  upon  his  prior  judgment, 
but  it  is  not  complejtely  executed,  it  is  doubtful  which 
execution  ought  to  be  preferred;'"  and  reference  is  made 
to  BuUer  v.  BtJiMer(b),  Thiurston  v.  MiU8(c)y  Swain  v. 
Morland(d\  The  point  is  also  treated  as  doubtful  in 
Tidd's  New  Practice,  p.  674.  West  on  Extents  was  pub- 
lished before  the  case  of  Swain  v.  Morland  was  decided. 
The  precedents  referred  to  throw  little  light  on  the  subject, 
since  the  form  is  similar  in  proceedings  between  subject 
and  subject;  as  in  scire  facias  against  the  heir  and  terre- 
tenants  of  a  defendant^  the  sheriff  is  to  inquire  of  what  he 
was  seised  on  the  day  of  the  judgment:  Tidd's  Prac 
Forms,  p.  500,  8th  edit  The  old  writers  always  speak  of 
a  conflict  of  title  between  the  Crown  and  the  subject, 
when  they  say  that  the  title  of  the  Crown  shall  prevail: 
Plowd.  264;  Co.  Idtt.  30.  h.  Here,  the  property  in  the 
goods  was  altered  before  the  teste  of  the  extent. 

Watsony  in  reply,  referred  to  the  J2  &  13  Vict,  a  106, 

8.  40;  1  Anst  208;  Watson  on  Sheriffs,  App.,  499,  2nd 

edit.;  Rogers  v.  Mackenzie  (e). 

Cur.  adv.  vult. 

The  Court  being  divided  in  opinion,  the  learned  Judges 
now  delivered  their  judgments  seriatim. 

Mabtin,  B. — ^This  is  a  demurrer  to  a  replication. 

The  facts  which  appear  upon  the  record  and  pleadings 
are  these: — 

On  the  9th  of  September,  1852,  a  writ  of  extent  was 
issued  at  the  suit  of  the  Crown  against  the  bankrupt  Salter 
for  malt  duty.     Upon  the  23rd  of  September  an  inquisi 

(a)  9  Bing.  166.  (d)  1  Bro.  &  R  370. 

(6)  1  East^  338.  {e)  4  Ves.  jun.  762. 

(0  16  East,  S54. 


Edwards. 
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1853.  tion  was  taken,  and  the  jury  found  that  Salter  was,  on 
"^J^^t^  .  the  day  of  issuing  the  extent,  possessed  of  certain  goods 
and  debts.  Upon  the  same  day  the  defendants,  as  assign 
nees  of  Salter,  claimed  the  goods,  &c ,  with  certain  excep- 
tions; and  upon  the  6th  of  November  they  pleaded  to  the 
inquisition. 

The  plea  in  substance  states,  that  Salter  had  been  adju- 
dicated bankrupt,  and  the  defendant  Edwards  duly  ap- 
pointed official  assignee  of  his  estate,  before  the  writ  of  ex- 
tent issued,  and  before  the  fiat  for  it  was  granted,  and 
that  thereupon  the  goods  &c.  claimed  became  absolutely 
vested  in  him  as  such  assignee,  before  either  of  the  above 
events  had  happened. 

To  this  plea  there  was  a  replication,  which  was  admit- 
ted by  the  learned  counsel  for  the  Crown  to  be  bad;  but 
he  insisted  that  the  plea  was  also  bad. 

The  question  which  arises  uuon  the  plea,  and  which  was 
argued  before  us  a  short  time  ago,  is,  whether  the  appoint- 
ment of  the  official  assignee  at  an  earlier  part  of  the  same 
day  on  which  a  fiat  is  granted  for  and  an  extent  issues  at 
the  suit  of  the  Crown  against  the  bankrupt  for  a  Crown 
debt,  prevents  the  property  being  taken  under  the  extent. 

By  virtue  of  the  141st  section  of  the  Bankrupt  Law 
Consolidation  Act  (12  &  13  Vict.  c.  106),  such  appointment 
ipso  facto  operates  to  transfer  the  personal  estate  of  the 
bankrupt  to  the  assignee.  The  enactment  is,  "  that  when 
a  person  shall  have  been  adjudged  a  bankrupt,  all  his  per- 
sonal estate  shall  become  absolutely  vested  in  his  assig- 
nee by  virtue  of  his  appointment."  But  it  was  contended 
by  the  learned  counsel  for  the  Crown,  that,  as  against  the 
Crown,  the  day  must  be  deemed  one  indivisible  instant, 
and  that  the  three  events,  viz.  the  appointment  of  the  as- 
signee, the  granting  of  the  fiat  for  the  extent,  and  the  is- 
suing of  the  extent,  must  be  considered  as  all  having  taken 
place  at  the  same  moment  of  time;  and  if  this  be  so,  the 
plea  is  bad,  for  there  is  no  doubt  that,  in  things  of  an  in- 
stant, the  Crown  shall  be  preferred:  Plowden,  264;  Co. 
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Litt  SO.  b.;  and  that  whenever  the  rights  of  the  Crown  I85a 
and  of  the  subject  concur,  the  Crown  has  the  priority. 
On  the  other  hand,  it  was  contended  hj  the  learned  coun- 
sel for  the  defendants  that  the  truth  was  the  truth,  and 
may  always  be  ascertained,  whether  it  be  in  the  case  of 
the  Crown  or  in  a  case  between  subjects;  and  that  if  in 
reality  and  fact  the  property  had  passed  out  of  the  Crown 
debtor  before  any  step  was  taken  on  behalf  of  the  Crown  to 
enforce  payment  of  its  debt,  there  was  no  concurrence  be- 
tween the  Crown  and  the  subject,  and  there  was  no  pro- 
perty in  the  debtor  upon  which  the  extent  could  operate. 
The  general  law  relative  to  the  fraction  of  a  day,  as  it  is 
termed,  is  perfectly  clear.  For  a  great  many  purposes  the 
day  is  taken  as  an  entire  thing;  but  there  is  no  doubt 
that,  as  between  subject  and  subject,  when  conflicting 
rights  of  the  character  of  that  in  the  present  case  arise, 
the  law  takes  notice  of  the  fraction  of  a  day.  This  is  dis- 
tinctly laid  down  by  Parke,  B.,  in  the  judgment  of  the 
Court  of  Exchequer,  in  Russell  v.  Ledsam  (a);  so  also  in 
Coombe  v.  Pitt(b),  Lord  Mansfield  treats  the  entirety  of  the 
day  as  a  legal  fiction,  and  says,  that  the  law  allows  of  a 
fraction  of  a  day  whenever  it  is  necessary  to  distinguish  it; 
and  adds,  "I  do  not  see  why  an  hour  may  not  be  [treated] 
so  too,''  "  for  it  is  not  like  a  mathematical  point,  which 
cannot  be  divided;"  and  in  Roe  v.  Hersey(c)  the  same  is 
stated  to  be  the  law.  The  Court  says,  the  rule,  that  there 
is  no  fraction  of  a  day,  is  a  legal  fiction ;  au.d  "  fictio  juris 
neminem  laedere  debet." 

The  question  then  comes  to  this,  whether  that  which  is 
the  undoubted  law  as  between  subject  and  subject  is  also 
law  as  between  the  Crown  and  the  subject 

If  the  case  were  to  be  decided  merely  upon  the  prin- 
ciples of  reason  and  good  sense,  I  apprehend  no  doubt 
could  exist  on  the  subject.  A  transaction  which  takes 
place  on  the  morning  of  a  day  may  be  as  complete  and 

(a)  14  M.  &  W.  682.         (6)  2  Burr.  1434.  (c)  3  WOs.  374. 
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1853.  distinct  and  separate  from  a  transaction  which  takes  place 
RB4IINA  on  the  evening  of  the  same  day,  as  from  one  which  took 
Edwardh.  pl*cc  01^  t^e  evening  of  the  previous  day ;  and,  as  is  said  in 
the  cases  before  mentioned,  the  position,  that  a  day  is  to 
be  taken  as  an  instant  of  time  is  a  pure  fiction,  and  in  the 
present  case,  as  it  seems  to  me,  a  peculiarly  absurd  one; 
for  one  of  the  events  which  by  it  are  concluded  to  have 
taken  place  at  the  same  instant  with  the  others,  must  of 
necessity  have  preceded  one  of  them.  For  the  fiat  for  the 
extent  must  of  inevitable  necessity  have  preceded  the  is- 
suing of  the  extent. 

But  no  doubt  the  case  is  to  be  decided  by  authority,  if 
it  exists;  and  in  the  case  of  conflicting  authorities  our  de- 
cision should,  as  it  seems  to  me,  be  governed  by  the  con- 
siderations, which  of  them  is  the  more  conformable  to  the 
law  in  analogous  cases,  which  more  consistent  with  justice 
and  good  sense ;  and  unless  it  be  clearly  seen  that  some 
manifest  error  or  mistake  had  occurred,  I  think  the  later 
authority  ought  to  prevail. 

A  very  great  number  of  cases  and  extracts  from  text 
writers  were  cited  on  both  sides;  but  in  reality  the  ques- 
tion will  be  found  to  depend  upon  whether  preference  is 
to  be  given  to  the  law,  as  stated  in  Rex  v.  Earl  (a),  and 
Rex  V.  Cotton  (6),  (which  statements  of  the  law  are  alleged 
by  the  learned  counsel  for  the  Crown  to  be  conclusive  in 
his  favour) ;  or  to  a  case  of  Swain  v.  Morhmdy  reported  in 
]  Brod.  &  B.,  p.  370,  and  also  in  3  B.  Moore,  p.  750,  which 
is  alleged  by  the  learned  counsel  for  the  defendants  to  be 
equally  conclusive  the  other  way. 

What  is  to  be  found  in  Bunbury  is  this :  A  person 
named  Earl  had  become  bankrupt,  and  the  assignment  to 
his  assignees  was  executed  upon  the  31st  of  January,  1718. 
An  extent  issued  against  him,  tested  the  same  day,  by  vir- 
tue of  which  the  sheriff  took  the  goods  out  of  the  hands  of 
the  assignees,  which  they  had  seized.    The  report  then  pro- 

(a)  Bunbury,  33.  (6)  Parker,  126. 
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ceeds  thus:  Nota  "  The  messenger  under  the  commission         1853. 
took  possession  of  the  goods  before  the  extent,  but  it  was 
given  up,  and  admitted  that  the  extent  bearing  equal  date 
with  the  commission  of  bankruptcy  and  assignment,  that 
the  extent  should  undoubtedly  have  the  precedence.^' 

The  question  in  the  case  in  Parker  was,  whether  an  ex- 
tent prevailed  against  a  distress  which  was  tested  before 
the  sale;  and  it  was  held  that  it  did,  upon  the  principle 
that  the  actual  transfer  of  the  property  out  of  the  Crown 
debtor  is  essential  to  defeat  the  extent  Chief  Baron 
Parker  reports  himself  to  have  said,  in  delivering  his 
own  judgment:  ^'The  rule  (viz.  that  the  transfer  of  the 
property  is  the  test)  holds  equally  in  the  case  of  a  seizure 
made  by  virtue  of  a  warrant  of  commissioners  of  bank- 
ruptcy, and  yet  the  warrant  is  no  execution;  this  was 
80  held  in  the  case  of  The  King  v.  Grump  and  Hanhury, 
in  the  reign  of  Charles  the  Second.  I  have  also,"  he  pro- 
ceeds to  say,  "a  short  manuscript  note  of  it,  which  reports 
it  thus:  One  indebted  to  the  Crown  became  bankrupt,  and 
a  commission  of  bankruptcy  was  sued  out  against  him,  and 
an  assignment  was  made  of  his  estate,  and  an  extent  issued 
for  the  Crown  tested  the  day  of  the  date  of  assignment,  and 
the  extent  was  preferred;  and  this  adjudged  by  my  great 
predecessor  Sir  Matthew  Hale.^'  He  then  states  that  the 
case  of  The  King  v.  Crump  and  Hanhury  is  mentioned  in 
The  AtUyniey-Oeneral  v.  CapeU,  2  Shower,  p.  480.  Upon  re- 
ference to  Shower,  the  facts  appear  to  have  been  these:  One 
Lewis  was  indebted  to  the  king,  and  on  the  21st  of  March 
an  extent  issued  against  him,  Lewis  was  bankrupt  at  the 
time;  and  on  the  12th  of  March  his  goods  had  been  seized 
by  warrant  from  the  commissioners,  and  on  the  21st  (the 
day  of  the  teste  of  the  extent)  the  commissioners  assigned 
to  the  creditors,  which  was  the  then  practice  in  bankruptcy. 
The  Court  held  that  the  Crown  was  entitled  to  the  goods, 
'for  that  although  the  goods  were  actually  in  custodia 
legis,'  yet  because  the  extent  came  before  the  property 
was  vested  by  the  assignment,  it  was  held  a  good  extent." 
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1853.  It  was  contended^  and  with  perfect  truth,  that  this  case 

was  in  reality  no  authority  against  the  defendants,  but 
rather  in  their  favour;  for  that,  upon  the  facts,  it  appear- 
ed that  the  extent  not  only  issued  and  was  tested,  but 
actually  came— that  is,  I  presume,  was  placed  in  the 
hands  of  the  sheriff,  before  the  assignment,  and  whilst  the 
goods  were  in  the  hands  of  the  messenger,  or  in  other 
words  in'  custodia  legis,  in  which  case  the  Crown  would 
undoubtedly  be  entitled,  because  the  property  was  not 
then  transferred  out  of  the  bankrupt. 

Goods  are  not  in  custodia  legis  when  in  the  hands  of 
the  assignee  of  a  bankrupt;  on  the  contrary,  they  are  the 
property  of  the  assignee  for  the  benefit  of  the  bankrupt's 
creditors. 

For  the  purpose  of  ascertaining  with  certainty  what  was 
the  precise  plea  in  this  case,  we  caused  the  original  roll  to 
be  produced,  and  we  found  it  to  be  in  accordance  with 
the  statement  in  Shower.  The  plea  did  not  shew  that  the 
assignment  had  been  executed  before  the  teste  of  the  ex- 
tent, which,  according  to  the  ordinary  principles  of  plead- 
ing, the  defendant  was  bound  in  his  plea  to  aver,  in  order 
to  shew  a  better  title  to  the  goods  than  the  Crown. 

As  to  the  case  from  Bunbury,  it  was  said  that  what  is 
there  stated  was  at  best  an  admission  by  an  unnamed 
counsel;  and  besides,  that  the  cases  in  Bunbury  were 
mere  loose  notes,  never  meant  to  be  published;  the  autho- 
rity for  which  was  a  statement  of  Lord  Mansfield^  in 
Tinkle  v.  Poole,  6  Burrow,  2658. 

There  can  be  no  doubt,  however,  that  these  cases  have 
been  considered  authorities  for  the  position  contended  for 
on  behalf  of  the  Crown ;  for  (besides  many  other  references 
in  the  books)  Baron  Wood  is  reported  to  have  said,  in 
the  case  of  The  King  v.  Giles  (a),  "  That  the  extent  takes 
precedency  if  it  is  tested  before  the  assignment,  or 
even  on  the  day  of  the  date  of  the  assignment,  because,  as 
they  both  happen  on  the  same  day,  the  Crown,  by  its 
(a)  8  Price,  334. 
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general  prerogative,  shall  have  the  preference,  as  was  de- 
cided in  the  case  of  Rex  v.  Crump  and  Hanbury."  It 
will  be  of  no  avail  referring  to  the  other  authorities 
cited  by  the  learned  counsel  for  the  Crown,  for  none  of 
them  are  direct  upon  the  question,  and  what  is  said  rests 
upon  the  authority  of  the  cases  before  referred  to.  As  to 
the  works  of  text  writers,  those  published  before  the  de- 
cision of  the  Court  of  Common  Pleas  in  Swain  v.  Morland, 
viz.  West  and  Manning,  state  the  law  as  mentioned  in  Bun- 
bury  and  Parker,  citing  them  as  the  authorities ;  and  those 
published  after  state  it  as  doubtful;  and  Lord  Henley,  in 
his  work  on  Bankruptcy,  p.  287,  3rd  edition,  expresses  his 
opinion,  that  the  law,  as  laid  down  by  the  Court  of  Com- 
mon Pleas,  is  much  the  most  consistent  with  justice  and 
good  sense. 

The  case  of  Swain  v.  Morland  was,  as  has  been  before 
mentioned,  relied  on  by  the  learned  counsel  for  the  de- 
fendant as  conclusive  in  his  favour.  In  that  case  the 
Court  of  Common  Pleas,  after  argument,  in  which  all  the 
cases  upon  the  subject  were  brought  before  them,  including 
the  cases  in  Bunbury  and  Parker,  delivered  a  judgment  after 
time  taken  to  consider,  that,  unless  the  fiat  for  the  extent 
issued  at  a  time  of  the  day  before  the  property  of  the 
Crown  debtor  was  changed,  the  extent  was  of  no  effect; 
that  the  law  would  take  notice  of  the  fraction  of  a  day 
in  the  case  of  the  Crown,  as  well  as  between  subject  and 
subject;  and  they  distinctly  stated  that,  as  there  was  no 
fact  from  which  it  appeared  that  the  fiat  for  the  extent 
was  anterior  to  the  sale  (by  which  the  transfer  of  the  pro- 
perty was  effected  in  that  case),  they  could  not  presume  it, 
or  suffer  a  fiction  i;o  prevail  against  the  justice  of  the  case. 
Now  this  is  an  express  authority  in  point  by  a  Court  of 
co-ordinate  jurisdiction  with  our  own,  and,  as  I  have  al- 
ready said,  it  is  in  my  opinion  our  duty,  and  in  accordance 
with  the  ordinary  practice  of  the  Courts  at  Westminster 
Hall,  to  decide*  in  conformity  with  it,  unless  there  appears 

VOL.  IX.  E  BXOH. 
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1853.  to  be  some  manifest  error  or  mistake.  I  certainly  do  not 
think  that  any  such  error  appears,  for  the  judgment  is  in 
conformity  with  the  known  and  admitted  law  in  analo- 
gous cases;  and  as  it  seems  to  me  more  consistent  with 
justice  and  good  sense  than  the  statement  of  the  law  to 
the  contrary  in  Bunbury  and  Parker,  the  latter  of  which 
is  proved  by  the  record  of  the  roll  to  have  been  nothing 
beyond  an  extra-judicial  dictum,  and  the  former  of  which 
only  professes  to  be  an  admission  of  an  unnamed  counsel. 

I  also  think  that,  in  the  present  administration  of  the 
law,  it  is  most  desirable  to  get  rid,  so  far  as  possible,  of  fic- 
tions and  unrealities  of  every  kind.  But  even  were  I  in- 
clined to  the  contrary  opinion,  I  think  that,  after  the  de- 
cision in  the  Common  Pleas,  the  Crown,  and  not  the  de- 
fendants, ought  to  be  put  to  the  writ  of  error  to  reverse 
the  judgment,  if  it  be  erroneous. 

It  was  said  that,  by  "  the  course  of  the  Exchequer,"  the 
Crown  was  entitled  to  judgment.  The  course  of  the  Ex- 
chequer is  to  be  shewn  by  the  known  practice  of  the  Ex- 
chequer, or  by  its  records:  Plowden,  320;  The  Attorney- 
Oeneral  v  Briant(a).  And  it  is  sufficient  to  say  on  this 
point,  that  no  record  was  alleged  to  exist  to  support  the 
principle  contended  for  by  the  learned  counsel  for  the 
Crown,  nor  was  any  instance  shewn  of  any  such  practice, 
either  in  the  argument  in  the  Court  of  Common  Pleas  in 
Swain  v.  Morland,  or  in  the  argument  in  the  present  case. 

In  my  opinion  the  defendants  are  entitled  to  the  judg- 
ment of  the  Court. 

Platt,  B. — Upon  this  question  I  never  entertained  the 
slightest  doubt.  I  do  not  concur  with  my  Brother  Martin, 
who  seems  so  desirous  of  getting  rid  of  all  fiction.  It  is 
the  duty  of  the  Judges  of  the  land  to  expound  and  declare 
the  law  as  they  find  it  We  do  not  sit  here  to  legislate, 
but  to  administer  the  law  according  to  precedent;  and 
therefore  it  is  that  I  appeal  to  such  precedents,  which  are 
(a)  16  M.  &  W.  185, 
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to  be  found  upon  the  subject.  All  those  who  have  had  1853. 
any  experience  of  the  practice  of  this  Court  for  the  last 
forty  years  must  well  know  the  general  course  of  the  Ex- 
chequer in  adjudicating  upon  cases  of  this  kind.  When 
the  question  arises  between  subject  and  subject,  the  Court 
will  make  a  division  of  a  day;  but  as  between  the  Crown 
and  a  subject,  I  never  heard  a  doubt  entertained  that  in  a 
Court  of  revenue  there  is  no  such  division,  and  therefore 
whatever  takes  place  upon  the  same  day,  in  contemplation 
of  law  takes  place  at  the  same  instant.  That  being  so, 
the  cases  of  Rex  v.  Earl  and  Rex  v.  Cotton  have  unques- 
tionably laid  down  the  true  doctrine  with  reference  to  the 
prerogative  of  the  Crown  in  cases  of  this  description.  In- 
deed, it  seems  to  me  that,  looking  to  the  course  of  this 
Court,  the  point  is  too  clear  for  argument.  We  are  not 
to  abrogate  that  which  has  been  the  undoubted  law  of  the 
Court,  according  to  the  testimony  of  all  persons  conversant 
with  its  practice.  The  authority  of  the  note  in  Bunbury 
cannot  be  got  rid  of  in  the  manner  attempted,  for  although 
Lord  Mansfield,  in  the  case  of  Tinkler  v.  Poole  (a),  cast  some 
imputation  on  Bunbury's  notes,  the  learned  Serjeant  who 
edited  them  gives  them  a  very  different  character;  and  it 
may  be  doubted  whether  the  observations  attributed  to 
Lord  Mansfisld  were  not  the  result  of  some  hasty  expres- 
sions on  his  part,  before  he  was  fully  aware  of  the  value 
of  the  notes.  Now  Serjeant  Wilson,  who  edited  Bunbury's 
Reports,  speaks  thus  about  them:  ''The  learned  author 
attended  Westminster  Hall  above  forty  years,  chiefly  at 
the  Exchequer  bar,  but  for  the  last  thirty  years  thereof 
in  that  Court  only.  He  retired  in  the  year  1743,  and 
when  he  took  leave  of  the  Court  had  been  many  years  post- 
man there.  His  long  experience  in  the  several  branches 
of  business  in  the  Exchequer  induced  gentlemen  of  the 
profession  to  desire  his  notes,  which  in  his  lifetime  were  all 
or  the  greatest  part  of  them  transcribed,  are  in  many  hands, 
(a)  6  Burr.  2658. 
£  2 
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and  frequently  cited  in  Westminster  Hall.     From  some 
apprehensions  that  these  cases  might  get  into  the  press 
improperly,  and  come  out  imperfect,  and,  indeed,  by  the 
desire  of  some  gentlemen  eminent  in  the  profession,  the 
editor  was  persuaded  to  give  the  public  a  true  copy  of 
such  cases  only  as  the  author  took  in  Court  with  his  own 
hand,  and  are  settled  and  corrected  by  himself  from  his 
notea"    These  notes  having  been  collected  and  published 
under  such  circumstances,  and  by  persons  of  such  expe- 
rience and  learning,  it  certainly  appears  to  me  rather  a 
rash  proceeding  to  give  them  the  character  which  Lord 
Mansfield  is  represented  to  have  done.    The  learned  editor 
proceeds  to  say:  "All  the  marpnal  notes  in  this  book  are 
the  author's  own,  except  one  in  page  302  of  Walker  v. 
Jackson,  coram  Lord  Chancellor  Hardvncke,  July  22nd, 
1 743."    Since  the  expressions  of  Lord  Mansfield  have  been 
alluded  to,  I  have  thought  it  right  thus  to  bring  before 
the  Court  the  character  given  to  these  very  notes  by  the 
learned  Serjeant  who  had  the  responsibility  of  publishing 
them,  he  himself  bearing  as  high  character  as  any  member 
of  the  bar. 

I  therefore  think,  that  the  judgment  in  this  case  ought 
to  be  for  the  Crown. 

Parke,  B. — The  question  raised  by  the  pleadings  in  this 
case,  which  have  been  fully  stated  by  my  Brother  Martin, 
is,  whether,  where  an  adjudication  of  bankruptcy  and  ap- 
pointment of  an  official  assignee  (which  vests  the  property 
in  him)  took  place  before  the  fiat  for  and  actual  issuing 
of  an  extent,  but  on  the  same  day,  the  title  of  the  assi^ee 
or  of  the  Crown  should  prevail.  Is  the  fraction  of  a  day 
to  be  taken  into  account,  and  the  true  order  of  facts  to  be 
considered  as  against  the  Crown?  I  am  of  opinion  that  it 
is  not,  and  that  the  title  of  the  Crown  must  prevaiL 

This  depends  wholly  upon  precedent  and  authority. 
In  cases  between  subjects,  there  is  no  doubt  that  pri- 
ority of  events  which  have  occurred  on  the  same  day  may 
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be  inquired  into  when  it  becomes  material;  but  in  the 
case  of  the  Crown,  a  different  rule  has  always  prevailed, 
established  no  doubt  in  order  to  give  the  Crown,  for  the 
advantage  of  the  public  at  large,  a  greater  power  in  enforc- 
ing the  payment  of  the  debts  due  to  it;  and  in  case  of  bank- 
ruptcy, it  is  a  matter  of  great  importance  to  the  revenue. 

In  the  case  of  Rex  v.  Sari  (a),  it  is  stated  as  undoubted 
law.  The  commission  of  bankruptcy  and  assignment  bore 
equal  dates  with  the  extent.  The  messenger  took  posses- 
sion of  the  goods,  but  possession  was  given  up;  and  it  was 
admitted  that  the  extent  should  undoubtedly  have  the  pre- 
cedence. This  was  in  1718.  The  authority  of  Bunbury  is 
disparaged  by  IjOjAMansfiddj  who  says  that  Bunbury  never 
meant  the  cases  should  be  published,  and  they  were  very 
loose  notea  But  the  preface  to  Bunbury,  written  by  Serjt. 
George  Wilson,  states  that  those  notes  only  were  given  to 
the  public  which  Bunbury  took  with  his  own  hand,  and 
were  settled  and  corrected  by  himself  from  his  own  notes. 

In  1751,  Lord  Chief  Baron  Parker  considers  the  same 
point  to  have  been  settled  by  Lord  Hale  in  Rex  v.  Crump 
and  Hanbu^y,  20  Car.  II.,  where  an  extent  and  assign- 
ment were  tested  the  same  day,  and  the  extent  was  pre- 
ferred. The  record  is  in  Tremaine's  Pleas  of  the  Crown, 
637.  Upon  referring  to  that  record,  it  does  not  appear 
that  the  defendants  stated  in  their  plea  to  the  extent  that 
the  assignment  was  actually  made  before  the  teste  of  the 
extent^  though  on  the  same  day;  and  it  is  poseiMe  that 
the  decision  may  have  turned  on  that  ground,  as  the  de- 
fendant must  make  a  complete  title  against  the  Crown. 
But  Lord  Chief  Baron  Parker  considers  it.  as  a  decision 
by  Lord  Hale  on  the  general  point,  that  where  the  assign- 
ment and|extent  are  dated  the  same  day,  the  title  of  the 
Crown  must  prevail 

The  doctrine  thus  stated  was  laid  down  by  Wood,  B.,  in 
Bex  v.  Giles  Q})]  he  says,  that  if  the  teste  and  assign- 
ment happen  on  the  same  day,  the  Crown,  by  its  general 
(a)  Bunbury,  33.  (b)  8  Price,  334, 
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prerogative,  shall  have  the  preference;  and  he  also  con- 
siders the  case  of  Rex  v.  Crump  and  Eanhury  as  de- 
ciding that  point.  West  on  Extents,  p.  115,  and  my  Bro- 
ther Manning's  Exchequer  Practice,  p.  47,  both  treat  this 
as  clear  law;  and  in  Russell  v.  Ledsam  (a),  I  purposely  ex- 
cepted the  case  of  the  Crown  from  being  subject  to  in- 
quiry as  to  the  fraction  of  a  day,  which  is  admitted  between 
subject  and  subject,  having  been  always  of  opinion  that 
such  an  inquiry  could  not  be  by  law  made  in  that  case. 

The  case  of  Swain  v.  Morland  (fi),  decided  in  1819,  is 
relied  on  as  an  express  decision  to  the  contrary.  If,  in 
that  case,  the  doctrine  that  a  fraction  of  a  day  could 
not  be  inquired  into  as  against  the  Crown  had  been  fully 
argued  and  considered  by  the  Court,  I  should  probably, 
though  with  great  reluctance,  have  acquiesced  in  that  de- 
cision until  it  had  been  reversed  in  a  court  of  error,  al- 
though upon  a  branch  of  the  law  which  is  peculiarly 
the  subject  of  the  jurisdiction  of  this  Court.  But  this 
was  treated  as  a  secondary  point  by  the  learned  counsel 
who  argued  the  case,  and  as  his  first  ground  was  clearly 
untenable,  it  was  not  likely  to  meet  with  due  attention 
and  to  prevail;  it  was  answered  by  the  counsel  for  the 
plaintiff  by  a  very  inaccurate  representation  of  the  autho- 
rity in  Bunbury,  to  which  I  have  referred,  and  the  at- 
tention of  the  Court  was  not  given  to  this  point  in  a  man- 
ner which  its  importance  deserved,  and  no  one  was  there 
to  protect  the  interests  of  the  Crown ;  and  the  case  on  this 
point  appears  to  me  to  have  been  unsatisfactorily  decided, 
and  certainly  ought  not  to  be  considered  as  overruling  the 
ancient  established  course  of  the  Exchequer,  which  is  a 
part  of  the  law  of  the  land. 

I  may  add,  that  the  Lord  Chief  Baron  entirely  concurs 
in  the  opinion  which  I  have  expressed  as  to  the  old  prac- 
tice of  the  Court  of  Exchequer. 

Judgment  for  the  Crown, 
(a)  14  M.  &  W.  682.  (b)  1  Bro.  &  B.  370. 
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1863. 

The  South  Yobkshire  Railway  and  Rivbe  Dun  Company      j^y  ^^ 
V,  The  Great  Northern  Railway  Company. 

X  HE  declaration  stated,  that,  by  a  deed  bearing  date  the  a  bonA  fide 
26th  of  February,  1852,  made  between  the  plaintiffs,  then  ^f^^^^^^l 

^  «  .  ,  aeed  waa  exe- 

being  the  owners  of  certain  railways,  of  the  one  part,  and  cutedby  the 
the  defendants,  then  being  the  owners  of  certain  other  §ie  defbnduita, 
railways,  of  the  other  part,  and  sealed  with  their  respec-  CompiS^^ 

This  deed  recit- 
ed that  the  plain- 
tiffs* railways  intersect  a  certain  coal  field,  and  that  the  defendants'  railway  communicates  with  it  near 
D.;  that  certain  agreements  had  been  made  between  the  two  Companies  fi>r  working  each  other's  lines; 
and  the  defendants,  being  desirous  to  make  other  arrangements  for  the  passage  of  their  engines  and 
waggons  over  the  railways  of  the  plaintiffs  for  the  purpose  of  carrying  coal,  upon  payment  of  a 
gnbduated  toll  in  proportion  to  the  quantity  of  cool  carried,  had  applied  to  and  requested  the  plainti£b 
to  enter  into  further  arrangements;  but  the  plaintiffs,  whose  railways  were  largely  used  for  the  car- 
riage of  coal,  which  fi>rmed  an  important  branch  of  their  revenues,  being  apprehensiye  that  such 
arrangement  might  injuriously  affect  both  their  coal  traffic  and  general  traffic,  had  declined  to  ac- 
cede to  such  request  unless  they  should  be  guaranteed  from  any  injury  present  or  future  thereupon; 
and  that  the  Companies,  being  unable  to  detennine  upon  any  hzed  rate  of  toll  by  which  that  result 
could  be  secured,  had  agreed  to  enter  into  the  contract  contained  in  the  deed  for  the  passage  oyer 
the  plaintiflb'  railways  of  the  engines  and  waggons  of  the  defendants  for  the  purpose  of  coal  traffic, 
on  payment  of  the  fluctuating  toll  thereafter  mentioned.  The  deed  then  proyided,  first,  that  the 
defendants  m^ht,  for  twenty-one  years  from  the  1st  of  July,  1851,  pass  oyer  the  railways  of  the 
plaintifiis,  and  haye  free  use  of  their  works  and  conyeniences,  with  engines  and  waggons,  for  the  pur- 
pose of  carrying  coal;  secondly,  that  such  passage  should  be  had  and  made  on  payment  of  the  tolls, 
and  under  such  restrictions  and  conditions  as  were  thereafter  mentioned,  that  is  to  say,  when  the 
quantity  of  coal  carried  over  any  part  of  the  plaintiffs*  railways  to  the  defendants'  railway,  and  thence 
to  certain  specified  pLices,  should  not  amount  to  125,000  tons  in  the  period  of  six  calendar  months, 
commencing  upon  the  Ist  day  of  July  or  Ist  day  of  January,  and  ending  on  the  3l8t  day  of  December 
or  30th  day  of  June,  during  the  said  term  of  twenty-one  years,  then  the  defendants  would  pay  to 
the  plaintiffs  such  toll  for  such  passage  for  such  period  of  six  calendar  months  as  would,  with  any 
dear  profit  which  might  be  made  by  the  plainti&  before  the  same  period,  after  payment  of  all  annual 
and  half-yearly  charges  for  interest  and  out-goings,  and  all  expenses  of  management  or  otherwise, 
be  sufficient  to  enable  the  plaintiffs  to  pay  such  dividends  as  might  become  payable  in  respect  of 
any  guaranteed  or  preference  stock  of  the  plaintiffs  already  issued  or  hereafter  to  be  issued  with  the 
consent  of  the  defendants,  and  also  a  clear  net  dividend  at  the  rate  of  V..  per  cent,  per  annum  for  such 
period  of  six  calendar  months  upon  the  ordinary  capital  stock  for  the  time  being  of  the  plaintiffs;  and 
when  the  quantity  of  coal  for  any  such  period  of  six  calendar  months  should  exceed  125,000  tons  and 
not  1 50,000  tons,  such  sum  as  would  make  up  in  manner  before  mentioned  the  demand  upon  the 
preference  stock  and  ZL  5s,  per  cent  upon  the  ordinary  stock ;  and  when  the  quantity  of  coal  during 
the  like  period  of  six  calendar  months  should  exceed  150,000  tons  and  not  175,000  tons,  such  sum 
as  would  make  up  in  like  manner  the  dividend  upon  the  preference  stock  and  31.  lOs.  per  cent,  upon 
the  ordinary  stock,  and  so  on  progressively  up  to  the  carriage  of  upwards  of  400,000  tons  during  any 
such  period  of  six  calendar  months,  in  which  case  the  defendants  were  to  pay  the  plaintiffs  such  sum 
as,  together  with  the  clear  profits  made  by  the  plaintiffs  during  the  same  period,  would  pay  the 
dividends  upon  the  preference  stock  and  61.  per  cent,  upon  the  ordinary  stock.  The  deed  then  went 
on  to  provide  with  respect  to  the  calculations  of  the  number  of  tons,  &c.,  and  that  if  the  payment 
made  by  the  defendants  for  any  period  of  six  months  once  made  up  41.  10s,  per  cent,  upon  the  or- 
diuaiy  stock  of  the  plaintiffs  it  should  never  otherwise  recede. 

In  an  action  upon  this  deed  for  tolls  for  the  use  of  the  plaintiffs*  line: — I/eld,  per  Parke,  B., 
^^  Piatt,  B.,  that  the  contract  was  not  ultra  vires,  but  one  which  the  Ccmpanics  were  competent 
^feger  into,  and  valid  in  law. — PoUock,  C.  B.,  dubitante;  iind  Martin,  B.,  dissentiente. 
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1853.  ^^^^  seals,  it  was  mutually  agreed  that  the  defendants 

"^     "^  might,  during  the  term  of  twenty-  one  years,  to  be  com- 

8H1KB  Rail-  puted  from  the  1st  of  July,  1851,  pass,  go,  and  remain. 

Dun  CoT"  ^nd  have  full  and  free  ingress,  egress,  and  regress,  into, 

Orxat  over,  upon,  and  out  of  the  railways  of  the  plaintiffs,  and 

Northern     have  the  free  use  of  all  the  works  and  conveniences  of 

Railway  Co. 

the  plaintiffs,  with  all  engines,  waggons,  or  other  car- 
riages, officers,  servants,  and  workmen  necessary  for  the 
purpose  of  carrying  coal,  and  that  such  passage  of  the  de- 
fendants over  or  along  the  said  railways  of  the  plaintiffs, 
and  such  use  of  their  works  and  conveniences,  should  be 
had  on  payment  of  such  tolls,  and  under  such  restrictions 
and  conditions  as  were  and  are  in  the  said  deed  specified. 
Averments,  that,  during  six  calendar  months,  terminat- 
ing on  the  80th  of  June,  1852,  the  defendants  had  and 
enjoyed  such  passage  as  aforesaid  over  and  along  the  said 
railways  of  the  plaintiffs,  and  also  had  and  enjoyed  the 
use  of  the  said  works  and  conveniences  of  the  plaintiflfe, 
to  wit,  for  the  purpose  aforesaid;  and  that  a  large  amount 
of  toll  became  due  and  payable  to  the  plaintiffs  in  respect 
thereof,  to  wit,  under  and  by  virtue  of  the  covenants  and 
agreements  of  the  defendants  in  that  behalf  in  the  said 
deed  contained.  Breach,  that,  although  the  time  for  pay- 
ment of  the  toll  has  elapsed,  and  although  all  things 
necessary  to  be  done  to  entitle  the  plaintiffs  to  be  paid 
were  duly  done,  yet  the  defendants  have  not  paid  the 
toll 

The  plea  set  out  the  deed,  the  material  parts  of  which  are 
as  follows: — This  indenture,  made  the  26th  of  February, 
1852,  between  The  South  Yorkshire  Railway  and  River 
Dun  Company  of  the  one  part,  and  The  Great  Northern 
Railway  Company  of  the  other  part:  Whereas  the  lines 
and  branch  lines  of  railway,  forming  part  of  the  under- 
taking of  the  South  Yorkshire  Railway  and  River  Dun 
Company,  intersect  or  penetrate  into  the  South  Yorkshire 
coftl  field,  between  the  towns  of  Barnsley  and  Penistone, 
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on  the  one  side,  and  Sheffield,  Rotherham,  and  Swinton,  ^^1863^ 
on  the  other  side,  and  form  the  means  by  which  the  coal,  South  York- 
the  produce  of  such  coal  field,  may  be  transported  to  ^^y  J  kvvvb, 
distant  places  for  consumption :  and  whereas  the  Great  ^^^  ^* 
Northern  Railway  Company  communicates  with  the  rail-  g»kat 
ways  of  the  South  Yorkshire  Railway  and  River  Dun  Railway  Ca 
Company  by  a  junction  or  junctions  at  or  near  Doncaster, 
in  the  county  of  York :  and  whereas  certain  agreements 
and  arrangements  have  been  made  between  the  said  Com- 
panies for  working  each  other's  lines;  and  the  Great  North- 
em  Railway  Company,  being  desirous  to  make  further  ar- 
rangements, as  hereinafter  specified,  for  the  passage  over 
the  railways  of  the  South  Yorkshire  Railway  and  River 
Dun  Company  of  the  engines,  waggons,  and  other  carriages 
of  the  Great  Northern  Railway  Company,  for  the  purpose 
of  carrying  coal  upon  payment  of  a  graduated  toll,  in  pro- 
portion to  the  quantity  of  coal  so  carried,  applied  to  the 
South  Yorkshire  Railway  and  River  Dun  Company,  and 
requested  them  to  enter  into  such  further  arrangements ; 
but  the  South  Yorkshire  Railway  and  River  Dun  Com- 
pany, whose  railways  and  canals  are  largely  used  for  the 
carriage  of  coal,  which  forms  an  important  branch  of  their 
revenue,  being  apprehensive  that  such  arrangements  for 
passage  of  the  engines,  waggons,  and  other  carriages  of 
the  Great  Northern  Railway  Company  upon  and  over  the 
railways  of  the  South  Yorkshire  Railway  and  River  Dun 
Company  might  injuriously  afiect  both  the  coal  traffic 
and  general  traffic  of  such  Company,  declined  to  accede  to 
such  request,  unless  they  should  be  guaranteed  from  any 
injury,  present  or  future,  therefrom;  and  the  said  Com- 
panies, being  unable  to  determine  upon  any  fixed  rate  of 
toll  by  which  that  result  could  be  secured,  have  agreed  to 
enter  into  the  contract  hereby  made  for  the  passage  over 
and  along  the  railways  of  the  South  Yorkshire  Railway  and 
River  Dun  Company  of  the  engines,  waggons,  and  other 
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1853.        carriages  of  the  Great  Northern  Railway  Company  for 
South  York-    *^^  purpose  of  coal  traffic,  OH  payment  of  such  fluctuating 

SHIRK  Rail-    ^jjg  ^^  hereinafter  mentioned:  Now  this  indenture  wit- 
WAY  &  River 

Dun  Co.       nesseth,  that  the  South  Yorkshire  Railway  and  River 
Grbat        I^u^  Company,  for  themselves,  their  successors,  and  as- 
Rjm^wj^^Co    ^^K'^s,  and  the  Great  Northern  Railway  Company,  for 
themselves,  their  successors,  and  assigns,  do  hereby  mutu- 
ally covenant  and  agree  in  manner  following,  that  is  to 
say: — 

First — That  the  Great  Northern  Railway  Company  shall 
and  may  at  all  times  hereafter,  during  the  term  of  twenty- 
one  years,  to  commence  and  be  computed  from  the  1st  of 
July,  1851,  pass,  go,  and  remain,  and  have  full  and  free 
ingress,  egress,  and  regress  into,  over,  upon,  and  out  of  the 
railways,  and  have  the  free  use  of  all  the  works  and  con- 
veniences of  the  South  Yorkshire  Railway  and  River  Dun 
Company,  and  every  or  any  part  thereof,  with  all  engines, 
waggons,  or  other  carriages,  officers,  servants,  and  work- 
men necessary  for  the  purpose  of  carrying  coaL 

Secondly. — That  such  passage  of  the  Great  Northern  Rail- 
way Company  over  or  along  the  railways  of  the  South  York- 
shire Railway  and  River  Dun  Company,  and  the  use  of  their 
works  and  conveniences,  shall  be  had  and  made  on  pay- 
ment of  such  tolls,  and  under  such  restrictions  and  con- 
ditions as  are  hereinafter  specified,  and  which  have  been 
mutually  agreed  upon  between  the  said  Companies,  (that 
is  to  say),  when  and  so  long  as  the  quantity  of  coal  carried 
over  or  upon  the  said  undertaking  of  the  South  Yorkshire 
Railway  and  River  Dun  Company,  or  any  part  thereof,  to 
the  Great  Northern  Railway,  and  thence  south  of  Doncaster 
on  the  main  line,  or  south  of  Misterton  on  the  loop  line  of 
the  Great  Northern  Railway,  together  with  the  quantity  of 
coal  carried  over  or  upon  the  said  undertaking,  or  any 
part  thereof,  by  or  for  the  Great  Northern  Railway  Com- 
pany, or  by  or  for  any  corporation  or  person  under  or  by 
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virtue  of  any  arrangement  or  agreement  with  or  by  per-  IS63. 
mission  of  the  Great  Northern  Railway  Company,  to  any  south  York- 
railway  other  than  the  Great  Northern  Railway,  for  transit  ^"y^&^ivbb 
to  the  south  of  Sheffield  or  Rotherham,  shall  not  amount  ^^^  Co. 
to  125,000  tons  in  any  period  of  six  calendar  months  com-  Grxat 
mencing  upon  and  with  any  Ist  day  of  July  or  1st  day  of  rI^Xay'co. 
January,  and  terminating  upon  and  with  any  31st  day  of 
December  or  30th  day  of  June,  during  the  continuance  of 
the  said  term  of  twenty-one  years,  and  the  first  of  such 
periods  to  commence  with  the  1st  day  of  July,  1 851,  then 
the  Great  Northern  Railway  Company  shall  pay  to  the 
South  Yorkshire  Railway  and  River  Dun  Company  such 
toll  for  such  passage,  for  such  period  of  six  calendar 
months,  as  will,  with  any  clear  profits  which  may  be  made 
by  the  South  Yorkshire  Railway  and  River  Dun  Com- 
pany from  their  undertaking  for  the  same  period,  after 
payment  of  all  annual  or  half-yearly  charges  for  interest 
and  otherwise,  outgoings,  and  all  expenses  of  management 
and  otherwise,  be  sufficient  to  enable  the  South  Yorkshire 
Railway  and  River  Dun  Company  to  pay  such  dividends 
as  may  at  any  time  during  the  period  of  six  calendar 
months  be  or  become  payable  upon  or  in  respect  of  any 
guaranteed  or  preference  stock  or  shares  of  such  last- 
named  Company  already  issued  or  hereafter  to  be  issued 
with  the  knowledge  and  consent  of  the  Great  Northern 
Railway  Company,  and  also  a  clear  net  dividend  at  the 
rate  of  SL  per  cent  per  annum  for  such  period  of  six  calen- 
der months  upon  the  ordinary  capital  stock  or  shares  for 
the  time  being  of  such  South  Yorkshire  Railway  and  River 
Dun  Company  now  called  up,  or  hereafter  to  be  called  up, 
with  the  consent  of  the  Great  Northern  Railway  Company: 
and  when  and  so  long  as  the  quantity  of  coal  so  carried  in 
any  such  period  of  six  calendar  months  as  aforesaid  shall 
amount  to  any  of  the  respective  quantities  hereinafter 
mentioned,  and  shall  not  amount  to  the  quantity  next 
succeeding  such  quantity  in  the  order  hereinafter  con- 
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1853.  tained,  then  the  said  Great  Northern  Railway  Company 
SoothYork-    ^^^^  P^7  ^  *^^  South  Yorkshire  Railway  and  River  Dun 

**"^^jk  ^^^'    Company  such  toll  for  such  passage  for  such  period  of  six 

Dun  Ca       calendar  months  as  will,  with  any  such  clear  profits  as 

Orgeat       aforesaid,  be  sufficient  to  enable  the  South  Yorkshire  Rail- 

NoRTHBiw  y^^j  j^j^^j  River  Dun  Company,  from  time  to  time  and  at 
all  times,  to  pay  any  dividends  which  may  for  the  time 
being  become  payable  upon  or  in  respect  of  any  such  guar- 
anteed or  preference  stock  or  shares  of  such  last-mentioned 
Company  as  aforesaid,  and  also  a  clear  net  dividend  on 
such  ordinary  capital  stock  or  shares  for  the  time  being 
of  such  Company  as  aforesaid,  at  the  respective  rates  here- 
inafter mentioned,  (that  is  to  say),  when  and  so  long  as  the 
quantity  of  coal  so  carried  in  any  such  period  of  six  calen- 
der months  shall  amount  to  125,000  tons,  and  shall  not 
amount  to  150,000  tons,  a  clear  net  dividend  upon  such 
ordinary  capital  stock  or  shares  at  the  rate  of  SL  58.  per 
annum  for  such  period  of  six  calendar  months;  and  when 
and  so  long  as  the  quantity  of  coal  so  carried  in  any  such 
period  of  six  calendar  months  shall  amount  to  150,000 
tons,  and  shall  not  amount  to  175,000  tons,  a  clear  net 
dividend  upon  such  ordinary  capital  stock  or  shares  at 
the  rate  of  SI,  10^.  per  cent,  per  annum  for  such  period  of 
six  calendar  months,  &c. — (The  deed  proceeded  in  this  way 
to  stipulate  for  an  addition  of  58,  to  the  six  months  divi- 
dend for  every  additional  25,000  tons  carried,  until  the 
quantity  amounted  to  400,000  tons) : — and  when  and  so 
long  as  the  quantity  of  coal  so  carried  in  any  such  period 
of  six  calender  months  shall  amount  to  400,000  tons  or 
upwards,  a  clear  net  dividend  upon  such  ordinary  capital 
stock  or  shares  at  the  rate  of  6Z.  per  cent,  per  annum 
for  such  period  of  six  calendar  months:  Provided  always, 
that,  whenever  the  quantity  of  coals  so  carried  in  any 
such  period  of  six  calendar  months,  together  with  any 
quantity  brought  forward  to  and  reckoned  in  that  pe- 
riod in  pursuance  of  that  proviso,  shall  be  a  quantity 
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which  is  not  an  exact  n^ultiple  of  25,000  tons,  the  dif-  1853. 
erence  between  the  total  of  such  quantity  and  the  sum  soothYork- 
of  the  highest  multiple  of  25,000  tons  contained  therein,  ^"^l^^^^ 
shall  be  carried  on  and  included  and  reckoned  in  the  Dun  Co. 
quantity  of  coal  regulating  the  rate  of  toll  for  the  next  Okbat 
succeeding  period  of  six  calendar  months:  Provided  ne-  j^^j^^^^y'o) 
vertheless,  that,  when  once  the  Great  Northern  Railway 
Company  shall  have  become  liable  to  pay  to  the  South 
Yorkshire  Railway  and  River  Dun  Company  such  toll  for 
such  passage  as  aforesaid,  for  any  such  period  of  six  ca- 
lendar months  as  aforesaid,  as  will,  with  any  such  clear 
profits  and  after  payment  of  such  expenses  as  aforesaid, 
be  sufScient  to  enable  the  last-named  Company  to  pay 
such  dividends  upon  guaranteed  or  preference  stock  of 
such  last-named  Company  as  aforesaid,  and  a  net  dividend 
upon  the  ordinary  capital  stock  or  shares  of  such  last- 
named  Company,  not  exceeding  the  rate  of  42L  10&  per 
cent  per  annum  for  any  such  period  of  six  calendar 
months,  then  and  from  thenceforth  the  toll  to  be  paid  by 
the  Grreat  Northern  Railway  Company  to  the  South  York- 
shire Railway  and  River  Dun  Company  for  such  passage 
as  aforesaid,  shall  never,  under  any  circumstances,  recede 
nor  be  less,  for  any  subsequent  period  of  six  calendar 
months  as  aforesaid,  than  such  toll  as  will,  with  any  such 
clear  profits  and  after  payment  of  such  expenses  as  afore- 
said, be  sufficient  to  enable  the  South  Yorkshire  Railway 
and  River  Dun  Company  to  pay  such  dividends  upon  gua- 
ranteed or  preference  stock  as'  aforesaid,  and  also  a  net 
dividend  upon  the  ordinary  capital  stock  or  shares  of  such 
last-named  Company,  after  the  highest  rate  of  such  last- 
mentioned  dividend  not  exceeding  the  rate  of  4Z.  10^.  per 
cent,  per  annum  for  any  period  of  six  calendar  months, 
which  the  Great  Northern  Railway  Company  shall  have 
theretofore  become  liable  to  pay  to  the  South  Yorkshire 
Railway  and  River  Dun  Company  by  virtue  of  these  pre- 
sents, notwithstanding  the  diminution  to  any  extent  in 
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1853.        any  succeeding  period  of  six  calendar  months  of  the  quan- 
South  York-   ^^^7  ^^  coals  regulating  the  toll  to  be  paid  as  aforesaid. 
*AY*^&  R*' B    — (Then  followed  various  clauses  providing  for  the  time 
Dun  Ca       and  mode  of  payment,  of  ascertaining  the  half-yearly 
Great       amount  payable,  of  enforcing  payment  by  distress,  &c.). — 
Railw  ™Co.       The  plea  then  averred,  that  although  the  said  supposed 
deed  was  sealed  with  the  common  seal  of  the  Great  North- 
em  Railway  Company,  yet  the  said  deed  was  not  a  deed 
authorised  by  the  statutes  then  in  force  relating  to  the 
said  Company,  or  any  of  them,  and  was  and  is  therefore 
void. 

Demurrer,  and  joinder  therein. 

The  case  was  argued  (May  2nd  and  27th)  by 

Sir  F,  Kelly  {Hugh  Hill  and  Mcmisty  with  him)  for  the 
plaintiffs. — ^The  question  is,  whether  the  agreement  set  out 
in  the  plea  is  one  which  these  Companies  were  competent 
to  make,  or  whether,  in  the  execution  of  it,  they  have  ex- 
ceeded the  powers  given  to  them  by  statute.  The  agree- 
ment is  a  bona  fide  one.  Its  recital  shews  the  inten- 
tion and  spirit  of  the  parties,  and  that  it  was  entered  into 
with  an  honest  purpose,  and  not  as  a  cloak  for  an  impro- 
per object.  Moreover,  no  objection  to  its  bona  fides  is 
raised  by  the  pleadings.  It  is  also  beneficial  to  both  par- 
ties, and  has  been  acted  upon  by  them.  The  instrument 
is  one  which  the  Companies  were  competent  to  make,  and 
is  valid  in  law.  The  question  depends  upon  certain  sec- 
tions of  the  Railways  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  20,  and  of  the  Company's  special  Act,  10  &  11 
Vict.  c.  ccxci.  The  87th  section  of  the  Railways  Clauses 
Consolidation  Act  enacts,  that  "  it  shall  be  lawful  for  the 
Company  from  time  to  time  to  enter  into  any  contract 
with  any  other  Company,  being  the  owners  or  lessees  or 
in  possession  of  any  other  railway,  for  the  passage  over  or 
along  the  railway  by  the  special  Act  authorised  to  be  made 
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of  any  engines,  coaches,  waggons,  or  other  carriages  of  any  1853. 
other  Company,  or  which  shall  pass  over  any  other  line  of  south  York> 
railway,  or  for  the  passage  over  any  other  line  of  railway  ^"^^^J  ^J.^ 
of  any  engines,  coaches,  waggons,  or  other  carriages  of  the  ^u»  Co. 
Company,  or  which  shall  pass  over  their  line  of  railway,  Grbat 
upon  the  payment  of  such  tolls  and  under  such  conditions  railway  Co. 
and  restrictions  as  may  be  mutually  agreed  upon ;  and  for 
the  purpose  aforesaid  it  shall  be  lawful  for  the  respective 
parties  to  enter  into  any  contract  for  the  division  or  ap- 
portionment of  the  tolls  to  be  taken  upon  their  respective 
railways."'  This  clause  is  very  general  in  its  terms,  and 
confers  large  powers  upon  Railway  Companies,  to  ena- 
ble them  to  carry  upon  the  lines  of  other  Companies, 
and  for  that  purpose  to  enter  into  contracts,  upon  pay- 
ment of  such  tolls  and  under  such  conditions  and  restric' 
turns  as  may  be  mutually  agreed  upon.  The  defendants 
will  contend,  that  the  payments  stipulated  for  by  the  pre- 
sent agreement  are  not  "  tolls'"  within  the  meaning  of  that 
section*  The  word  "toll'"  is  defined  by  the  interpreta- 
tion clause  (sect.  3)  to  "  include  any  rate  or  charge  or  other 
payment,  payable  under  the  special  Act,  for  any  passen- 
ger, animal,  carriage,  goods,  merchandise,  articles,  matters, 
or  things  conveyed  on  the  railway."  The  45th  section  of 
the  special  Act,  10  &  11  Vict.  c.  ccxci,  enacts,  that "  it  shall 
be  lawful  for  the  Company  to  demand  any  tolls  for  the  use 
of  the  railways  not  exceeding  the  following,"  and  the  sec- 
tion then  proceeds  to  enumerate  the  different  rates  allow- 
ed. But,  by  the  62nd  section,  the  Company  may  take  in- 
creased charges  for  the  conveyance  of  goods  by  agreement. 
That  section  enacts,  "  that  nothing  herein  contained  shall 
be  held  to  prevent  the  Company  from  taking  any  in- 
creased charges,  over  and  above  the  charges  hereinbefore 
limited,  for  the  conveyance  of  goods  of  any  description,  by 
agreement  with  the  owners  of  or  persons  in  charge  of  such 
goods,  either  in  respect  of  the  conveyance  thereof  by  pas- 
senger trains,  or  by  reason  of  any  other  special  service  per- 
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1863.  fonned  by  the  Company  in  relation  thereto."'  It  cannot 
South  York-  he  Said,  that  the  payments  to  be  made  for  the  carriage  of 
wTy  &  RrvKR  g^^^s  ^re  not  tolls,  because  the  scale  of  payments  to  be 
Dun  Co.  made  is  a  graduated  one,  and  may  be  greater  or  less  ac- 
Orrat  cording  to  circumstances.  There  is  nothing  in  these  sec- 
Railway  Co.  tions  to  prohibit  such  an  agreement  as  the  present,  but, 
on  the  contrary,  by  necessary  implication,  the  legislature 
clearly  intended  to  favour  such  an  arrangement.  And 
moreover,  these  payments  cannot  strictly  be  said  to  be 
stipulated  for  wholly  in  respect  of  the  tonnage  of  the  goods 
to  be  carried,  for  the  payments  are  intended  to  provide  in 
part  as  a  remuneration  for  such  matters  as  are  necessarily 
of  an  indefinite  and  unascertainable  nature,  namely,  for  the 
accommodation  afforded  by  the  use  of  the  sidings,  water,  &c., 
and  by  a  variety  of  other  conveniences,  which  the  plain- 
tiffs' Company  have  afforded  to  the  defendants.  [PlaM,  B. 
— Would  the  defendants  be  under  the  obligation  of  mak- 
ing any  payment  in  case  they  were  not  to  carry  any  coal?] 
If  the  defendants  ceased  to  use  the  plaintiffs'  line,  they 
would  no  longer  be  bound  to  make  any  payments.  This 
agreement  merely  provides  for  a  mode  of  payment  accord- 
ing to  a  graduated  scale.  The  omission  to  define  the  spe- 
cific amount  to  be  paid  for  each  specific  ton  of  coals  car- 
ried does  not  render  the  agreement  illegal  and  void.  The 
case  of  Simpson  v.  Denison{a)^  decided  by  Sir  G,  Turner, 
then  Vice-Chancellor,  will  be  relied  upon  by  the  defend- 
ants, and  also  the  language  of  that  learned  Judge  in  put- 
ting a  construction  upon  the  meaning  of  the  word  "tolls" 
in  the  87th  section  of  the  General  Act.  That  decision, 
however,  proceeded  upon  the  ground  that  the  agreement 
was  not  a  bon&  fide  one  for  "passing  over"  the  line  of  the 
Ambergate  Company,  on  terms  within  the  meaning  of  the 
8  &  9  Vict.  c.  20,  but  was  for  the  purpose  of  acquiring  the 
trade  of  the  Ambergate  Company.    The  agreement  was 

(a)  10  Hare,  51. 
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used  as  a  cloak  for  that  purpose,  and  was,  in  effect,  a  lease 
of  the  line  of  the  last-mentioned  Company.  Sir  G.  Turner 
sajs,  '*  It  is  not  necessary  to  decide  what  are  '  tolls '  as  the 
word  is  used  in  the  Act;  it  is  sufficient  for  my  decision  in 
the  present  case,  that  these  payments  are  not  'tolls' 
within  the  Act.  If  I  were  compelled  to  give  any  opinion, 
it  would  be,  that  tolls  should  be  fixed  with  reference  to 
the  number  of  carriages  passing  over  this  railway,  the 
payment  being  in  consideration  of  their  passing  over,  both 
under  the  Act  of  Parliament  and  from  the  nature  of  tolls, 
being  a  payment  made  in  reference  to  their  passing  over;" 
and  he  adds — "  I  do  not  wish,  however,  to  prejudice  the 
question,  whenever  it  may  arise.  I  do  not  think  that  it 
arises  here."'  That  is,  therefore,  at  the  most  a  dictum, 
and  the  definition  is  only  applicable  to  that  case. — He 
also  cited  Great  N'orthern  Railway  Company  v.  Manchester ^ 
Sheffiddy  and  Lincolnshire  Railway  Company  (a). 


1863. 
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BramweU  (Knowles  and  Cowling  with  him)  contrli. — 
The  making  of  such  an  agreement  as  the  present  by  these 
Companies  was  an  act  ultr^  vires.  The  agreement  there- 
fore is  illegal  and  void.  It  is  now  well  established  by  re- 
cent decisions,  that  the  powers  of  these  Companies  are 
limited  to  such  as  are  given  them  by  the  statutes  by 
which  they  are  created.  In  The  East  Anglian  Railway 
Company  v.  The  Eastern  Counties  Railway  Company  (6), 
Jervis,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says:  "It  is  clear  that  the  defendants  have  a  limited  au- 
thority only,  and  are  a  corporation  only  for  the  purpose 
of  making  and  maintaining  the  railway  sanctioned  by  the 
Act,  and  that  their  funds  can  only  be  applied  for  the  pur- 
poses directed^nd  provided  for  by  the  statute.  Indeed, 
it  is  not  contended  that  a  Company,  so  constituted,  can 
engage  in  new  trades  not  contemplated  by  their  Act;  but 
it  is  said  that  they  may  embark  in  other  undertakings, 


(a)  6J>qQ.^  S.  138. 
VOL.  IX. 


(h)  11  C.  B.  775. 


EXCH. 
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1853.        however  various,  provided  the  object  of  the  directors  be 

*  South  VoRK-   ^  increase  the  profits  of  their  own  railway.     This  is  in 

SHIRR  Rail-    truth  the  same  proposition  in  another  form:  for  if  the 

WAY  &   RiVXR  *         *  111. 

Dun  Co.  Company  cannot  carry  on  a  new  trade,  merely  because  it 
Orkat  ^^  ^^^  contemplated  by  the  Act,  they  cannot  embark  in 
NoHTHBRN  other  undertakings  not  sanctioned  by  their  Act,  merely 
because  they  hope  the  speculation  may  ultimately  increase 
the  profits  of  the  shareholders.'*  And  the  Chief  Justice, 
in  a  subsequent  part  of  the  judgment,  says:  "  If  Railway 
Companies  could  embark  in  undertakings  collateral  to 
their  main  line,  merely  because  the  main  line  might  in 
the  result  be  benefited,  there  would  be  much  in  this  ob- 
jection ;  but,  upon  the  view  which  we  have  above  express- 
ed, the  objection  cannot  prevail"  The  cases  of  Oage  v. 
The  Newmarket  Railway  Company  {a)  and  WQregor  v.  The 
Official  Marker  of  the  Deal  and  Dover  Railway  Com- 
pany (b)  (in  error),  contain  the  same  principle.  A  Rail- 
way Company  is  therefore  bound  to  apply  its  funds  to  the 
purposes  and  in  the  manner  directed  by  Act  of  Parlia- 
ment; and  any  other  application  than  such  as  is  so  pro- 
vided for  is  illegal  and  void.  [Parke,  R,  referred  to 
Hawkes  v.  The  Eastern  Counties  Railway  Company  (c).] 
The  case  of  Simpson  v.  Denison  is  expressly  in  the  de- 
fendants' favour.  The  agreement  in  that  case  is  identical 
with  the  present.  The  Vice-Chancellor,  Sir  0.  Turner, 
says:  "  The  first  question  to  be  considered  upon  this  mo- 
tion is,  what  is  the  general  principle  that  ought  to  be  ap- 
plied to  cases  of  this  nature?  I  take  this  point  to  be  well 
settled.  The  principles  which  are  to  govern  cases  of  this 
description  between  large  Companies  are  the  principles 
which  regulate  the  rights  of  parties  in  ordinary  partner- 
ships" ((2).    And,  after  putting  an  instance,  he  proceeds: 

(a)  21  L.  J.,  Q  B.,398.  the  judgment  of  the  Vice-Chan- 

(b)  22L.J.,  Q,B.,69.  cellor  were  cited  from  16  Jur. 

(c)  1  De  G.,  Mac.,  &  G.,  737.  830,  but  the  caae  is  also  reported 

(d)  This  and  other  passages  in  in  10  Hare,  51. 


TRINITY  VACATION,    17  VICT.  67 

'*If  the  case,  therefore,  rested  here,  I  should  feel  little  or  1653. 
no  doubt  on  the  subject;  but  it  is  the  duty  of  the  Court,  in  southYork- 
applying  these  principles,  to  consider  all  the  terms  of  the  ""''';  *^^"'* 
particular  partnership/'  [Parke,  B. — Do  the  defendants  Dun  Co. 
contend,  that,  if  the  87th  section  had  been  omitted,  it  would  Orbat 
not  have  been  competent  for  the  Railway  Company  to  have  it^^  ™*cou 
made  this  agreement?]  It  is  submitted  that  it  would  not. 
[Parke,  B. — As  a  corporation,  they  have  power  to  do  all 
things  connected  with  the  management  of  the  concern, 
unless  prohibited  by  the  Acts  of  Parliament,  either  ex- 
pressly or  by  necessary  implication.]  Their  authority  be- 
ing limited  by  statute,  it  is  not  enough  to  say  that  certain 
acts  are  not  prohibited,  but  they  are  bound  to  shew  that 
they  are  authorised.  By  the  4th  section  of  the  9  &  10 
Vict  c.  Ixzi.,  the  subscribers  of  the  Great  Northern  Rail- 
way Company  are  incorporated  for  the  purposes  "  of  the  un- 
dertaking thereby  authorised  according  to  the  provisions 
of  the  said  recited  Acts  and  of  that  Act.''  And  by  the  8 
&  9  Vict.  c.  16,  a  65,  (the  Companies  Clauses  Consolidation 
Act),  which  is  incorporated  with  the  special  Act,  it  is  enact- 
ed "  that  all  the  money  raised  by  the  Company,  whether  by 
subscriptions  of  the  shareholders  or  by  loan  or  otherwise, 
shall  be  applied,  firstly,  in  paying  the  costs  and  expenses 
incurred  in  obtaining  the  special  Act  and  all  expenses  in- 
cident thereto;  and,  secondly,  in  carrying  the  purposes  of 
the  Company  into  execution.''  If  that  stood  alone,  the 
defendants  would  not  even  be  entitled  to  act  as  car- 
riers upon  their  own  line.  But  then  the  86th  section 
of  the  8  &  9  Vict  c.  20,  gives  them  that  power.  That  sec- 
tion enacts,  that  ''  It  shall  be  lawful  for  the  Company  to 
ase  and  employ  locomotive  engines,  or  other  moving  power, 
and  carriages  and  engines  to  be  drawn  or  propelled  there- 
by, and  to  carry  and  convey  upon  the  railway  all  such 
passengers  and  goods  as  shall  be  offered  to  them  for  that 
purpose,  and  to  make  such  reasonable  charges  in  respect 
thereof  as  they  may  from  time  to  time  determine  upon, 

f2 
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1863.        not  exceeding  the  tolls  by  the  special  Act  authorised  to 

SoIi^T'T^K-  ^^  taken  by  them.''     The  authorities  shew,  that  inasmuch 

SHIRK  Hail-    as  these  Companies  are  incorporated  for  particular  pur- 

WAV    &  RiVKR  ,  ^  ,  ,  1  1        xl-     • 

Dun  Co.  poses,  they  can  only  act  as  they  are  empowered  by  tneir  se- 
Grbat  veral  statutes,  and  that  by  implication  they  are  prohibited 
NoRTHBRN  fy^jjj  expending  their  funds  for  other  purposes.  [Parke, 
B. — There  was  a  case  of  Bland  v.  Crowley  (a),  in  which  the 
directors  of  a  Railway  Company  provisionally  registered 
agreed  with  a  private  individual  to  purchase  land  of  him.] 
The  present  question  was  not  raised  there,  and  the  case 
did  not  proceed  further.  [Martin,  B. — The  question  per- 
haps could  not  be  raised  in  Bland  v.  Crowley,  inasmuch  as  it 
was  a  mere  personal  agreement  between  the  parties.]  The 
86th  section  of  the  8  &  9  Vict  c.  20,  therefore  authorises 
a  Railway  Company  to  act  as  carriers  upon  tlieir  own  line, 
and  the  87th  empowers  them  to  act  as  carriers  upon  the 
lines  of  other  Companies.  The  88th  section  is  also  mate- 
rial. It  enacts,  "  that  no  such  contract  as  aforesaid  shall 
in  any  manner  alter,  affect,  increase,  or  diminish  any  of 
the  tolls  which  the  respective  Companies,  parties  to  such 
,  contracts,  shall  for  the  time  being  be  respectively  autho- 
rised and  entitled  to  demand  or  receive  from  any  person 
or  any  other  Company,  but  that  all  other  persons  and 
Companies  shall,  notwithstanding  any  such  contract,  be 
entitled  to  the  use  and  benefit  of  any  of  the  said  railways 
upon  the  same  terms  and  conditions,  and  on  payment  of 
the  same  tolls,  as  they  would  have  been  in  case  no  such  con- 
tract had  been  entered  into.''  The  3rd  section  defines  the 
term  "toll,"  and  the  10  &  11  Vict.  c.  ccxci.  s.  45,  fixes  the 
amount  of  the  toll  to  be  taken  by  the  plaintiffs'  Company. 
A  subsequent  special  Act,  the  15  &  16  Vict  c.  cliii.,  is  also  a 
statutory  declaration  of  the  powers  of  the  Company.  Under 
this  agreement  the  defendants  would  be  bound  to  pay,  al- 
though they  ceased  to  carry  any  coal  on  the  plaintiffs'  line. 

(a)  6  Exch.  622. 
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The  payment  is  not  to  be  computed  with  reference  to  the        1853. 
qnantity  of  coals  carried,  but  there  is  an  absolute  guarantee    southYork- 
of  a  certain  amount  of  dividend  on  the  plaintiffs'  stock.    It    '""*■  ^.^'^ 

*^  WAY   &    KlVBR 

18  in  effect  a  lease  of  their  line,  and  the  payment  is  by       Don  Co. 
way  of  rent,  and  not  as  toll     [Parke,  B. — It  cannot  be  a        Grkat 
lease,  because  the  plaintiffs  may  carry  any  quantity  of  i^^™""(^. 
their  own  goods.]     There  is  no  difference  in  principle. 
In  the  case  of  any  ordinary  lease  the  defendants  would 
have  had  the  entire  traffic  on  the  plaintiffs'  line,  but  in- 
stead of  that,  the  plaintiffs  are  allowed  to  continue  their 
traffic,  and  the  profits  go  in  diminution  of  the  rent.     The 
defendants  may  have  to  pay  a  large  sum  for  a  small  quan- 
tity of  coals  carried,  or  nothing  whatever  for  a  large  quan- 
tity, according  as  the  plaintiffs'  profits  fluctuate.     Such  a 
mode  of  payment  cannot  be  considered  *'  toll "  within  the 
meaning  of  the  Acts  of  Parliament. 

Sir  F.  KeUy  replied. 

Cur.  adv.  vult 

The  Court  being  divided  in  opinion,  the  learned  Judges 
now  delivered  their  judgments  seriatim. 

Martin,  B. — This  is  a  demurrer  to  a  plea.  The  declara- 
tion alleges,  that,  by  a  deed  dated  the  26th  of  December, 
18-52,  sealed  with  the  respective  seals  of  the  plaintiffs 
and  the  defendants,  it  was  agreed  that  the  defendants 
might,  for  a  term  of  twenty-one  years  from  the  1st  of 
July,  1861,  pass  and  go  over  the  railways  of  the  plain- 
tiffs, and  have  the  free  use  of  all  their  works  and  con- 
veniences, with  engines  and  waggons,  for  the  purpose  of 
conveying  coal,  on  payment  of  certain  tolls,  and  under 
such  restrictions  and  conditions  as  were  specified  in  the 
deed;  and  the  plaintiffs  aver,  that,  during  six  calendar 
months  ending  on  the  SOth  of  June,  1852,  the  defendants 
had  enjoyed  such  passage  and  the  use  of  the  plaintiffs' 
works  and  conveniences,  and  that  a  large  amount  of  toll 
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1853.  had  become  due  and  payable  in  respect  thereof  by  virtue 
South  York-  ^^  ^^^  provisions  of  the  deed;  nevertheless,  the  defendants 
'***"  o^^^"    had  not  paid  the  entire  sum  due. 

WAY  &   RiVKR  *^ 

Dun  Co.  The  defendants  in  their  plea  set  out  the  deed  at  length, 

Great       and  then  averred,  that  it  T^as  not  authorised  by  the  Acts 
R^wr"  Co.  ^^  Parliament  in  force  relating  to  the  defendants.    To  this 
plea  there  was  a  demurrer. 

From  the  above  statement  of  the  pleadings,  it  is  obvious 
that,  for  the  purpose  of  the  present  judgment,  the  deed  in 
question  must  be  deemed  to  be  a  perfectly  honest  deed,  and 
to  represent  fairly  and  bond  fide  the  contract  between  the 
parties,  and  that  no  intendment  whatever  is  to  be  made 
against  it;  and  that  the  sole  question  is,  whether  or  not 
the  contract  contained  in  it  is  absolutely  void,  and  one 
which  it  was  contrary  to  law  for  the  defendants  to  enter 
into. 

The  deed  begins  by  reciting,  that  the  plaintiffs'  railways 
intersect  the  South  Yorkshire  coal-field,  and  that  the  de- 
fendants* railway  communicates  with  it  near  Doncaster; 
that  certain  agreements  had  been  made  between  the  two 
Companies  for  working  each  other's  lines;  and  the  defend- 
ants being  desirous  to  make  other  arrangements  for  the 
passage  of  their  engines  and  waggons  over  the  railways  of 
the  plaintiffs  for  the  purpose  of  carrying  coal,  upon  pay- 
ment of  a  graduated  toll  in  proportion  to  the  quantity  of 
coal  carried,  had  applied  to  and  requested  the  plaintiffs 
to  enter  into  further  arrangements;  but  the  plaintiffs, 
whose  railways  were  largely  used  for  the  carriage  of  coal, 
which  formed  an  important  branch  of  their  revenues,  being 
apprehensive  that  such  arrangement  might  injuriously 
affect  both  their  coal  traffic  and  general  traffic,  had  de- 
clined to  accede  to  such  request,  unless  tiiey  should  be 
guaranteed  from  any  injury,  present  or  fviure,  thereupon; 
and  that  the  Company,  being  unahle  to  determine  upon  any 
fixed  rate  of  toll  by  which  that  result  could  be  secured,  had 
agreed  to  enter  into  the  contract  contained  in  the  deed  for 
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tlie  passage  over  the  plaintiffs'  railways  of  the  engines  and        1863. 
waggons  of  the  defendants,  for  the  purpose  of  coal  traffic,    g^f^j.^  york- 
on  payment  of  the  fluctuating  toll  thereinafter  mentioned.    **^^*!l  ^^^ 

The  deed  then  proceeds  to  provide,  first,  that  the  de-      Dun  Co. 
fendants  might,  for  twenty- one  years  from  the  1st  of  July^        orsat 
1851,  pass  over  the  railways  of  the  plaintiffs,  and  have    iu^^yOx 
free  use  of  their  works  and  conveniences,  with  engines 
and  waggons,  for  the  purposes  of  carrying  coal.    Second- 
ly, that  such  passage  should  be  had  and  made  on  pay- 
ment of  the  tolls  and  under  such  restrictions  and  condi* 
tions  as  were  thereinafter  mentioned,  that  is  to  say,  when 
the  quantity  of  coal  carried  over  any  part  of  the  plain- 
tiffs' railways  to  the  defendants'  railway,  and  thence  south 
of  Doncaster,  together  with  the  quantity  of  coal  carried 
over  the  plaintiffs'  railways  by  or  for  the  defendants,  or  by 
or  for  any  corporation  or  person,  or  by  virtue  of  any  ar- 
rangement with  or  by  permission  of  the  defendants  to  any 
other  railway,  for  transit  to  the  south  of  Sheffield  or  Ro- 
therham,  should  not  amount  to  125,000  tons  in  the  period 
of  six  calendar  months,  commencing  upon  the  Ist  day  of 
July  or  1st  day  of  January,  and  ending  on  the  31st  of  De- 
cember or  30th  day  of  June  during  the  said  term  of  twen- 
ty-one years,  then  the  defendants  would  pay  to  the  plain- 
tiffs such  toll  for  such  passage  for  such  period  of  six  calen- 
dar months  as  would,  with  any  clear  profit  which  might 
be  made  by  the  plaintiffs  for  the  same  period,  after  pay'- 
ment  of  all  annual  and  half-yearly  charges  for  interest 
and  outgoings  and  all  expenses  of  management  or  other- 
wise, be  sufficient  to  enable  the  plaintiffs  to  pay  such  di- 
vidends as  might  become  payable  in  respect  of  any  gua- 
ranteed or  preference  stock  of  the  plaintiffs  already  issued 
or  hereafter  to  be  issued  with  the  consent  of  the  defendants; 
and  also  a  clear  net  dividend,  at  the  rate  ofSL  per  cent  per 
annum,  for  such  period  of  six  calendar  months,  upon  the 
ordinary  capital  stock  for  the  time  being  of  the  plaintiffs 
then  called  up,  or  thereafter  to  be  called  up  with  the  consent 
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1853.  of  the  defendants;  and  when  the  quantity  of  coal  for  any 
South  York-  ^^^^  period  of  six  calendar  months  should  exceed  125,000 
8HIRB  EUiL-     ^Qns  and  not  150,000  tons,  such  sum  as  would  make  up  in 

WAY  &  RiVBR  '  '^ 

Dun  Co.  manner  as  before  mentioned  the  demand  upon  the  prefer- 
Grxat  ence  stock  and  3Z.  5&  per  cent,  upon  the  ordinary  stock; 
lUitwAY  Co.  ^^^  when  the  quantity  of  coal  during  the  like  period  of 
six  calendar  mcmths  should  exceed  150,000  tons  and  not 
175,000,  such  sum  as  would  make  up  in  the  like  manner 
the  dividend  upon  the  preference  stock  and  32.  10s.  per 
cent,  on  the  ordinary  stock,  and  so  on  progressively  up  to 
the  carriage  of  upwards  of  400,000  tons  during  any  such 
period  of  six  calendar  months,  in  which  case  the  defend- 
ants were  to  pay  the  plaintiffs  such  sum  as,  together  with 
the  clear  profits  made  by  the  plaintiffs  during  the  same 
period,  would  pay  the  dividends  upon  the  preference  stock 
and  62.  per  cent  upon  the  ordinary  stock.  The  second 
article  then  went  on  to  provide  some  other  matters  with 
respect  to  the  calculations  ofthe  number  of  tons,  and  that, 
if  the  payment  made  by  the  defendants  for  any  period  of 
six  months  once  made  up  42.  10«.  per  cent,  on  the  or- 
dinary stock  of  the  plaintiffs,  it  should  never  otherwise 
receda 

There  were  a  variety  of  other  articles  and  provisions, 
which  do  not  seem  necessary  to  be  stated,  because  they 
are  all  fairly  directed  to  carry  out  the  above  arrangement, 
and  are  of  themselves  unobjectionable. 

The  question  argued  before  us  was,  whether  the  contract 
above  stated  is  unlawful;  and  I  am  of  opinion  that  it  is. 
The  learned  counsel  for  the  defendants  relied  upon  two 
cases:  The  East  Anglian  Railway  Company  v.  The  East- 
em  Counties  Railway  Company  (a),  and  Macgregor  v.  The 
Official  Manager  of  the  Deal  and  Lover  Railway  Com- 
pany (6),  (in  the  Exchequer  Chamber  on  writ  of  error 
from  the  Queen's  Bench). 

(a)  11  C.  B.  775.  (b)  22  L.  J.,  Q.B.,  69. 
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In  the  former  case,  the  defendants  had  entered  into  a        1653. 

contract  by  deed  with  the  plaintiffs  to  take  a  lease  of  qouth  York- 

their  railway,  and  pay  the  costs  of  certain  bills  then  pend-  wiiRERAir. 
mg  m  parliament.     It  was  objected  by  the  defendants,       Dcn  Co. 
that  this  (their  own  deed)  was  illegal,  because  the  mo*       orbat 
nies  raised  and  earned  by  the  defendants  were  exclu-     Northern 

•^     ^  Railway  Co. 

sively  appropriated  by  the  legislature  to  certain  specified 

objects,  namely,  to  make  and  maintain  their  own  railway 
and  to  carry  their  Acts  into  execution;  and  that  afterwards 
their  profits  were  to  be  divided  amongst  their  own  share- 
holders. The  Court  of  Common  Pleas  were  of  this  opin- 
ion; and  the  Lord  Chief  Justice,  in  delivering  the  judg- 
ment of  the  Court,  entirely  adopted  the  view  which 
had  been  enunciated  by  several  Judges  in  the  Courts  of 
equity,  viz.  that  the  Railway  Companies  are  bound  to  ap- 
ply all  their  monies  and  property  for  the  purposes  direct- 
ed and  provided  for  by  their  Acts,  and  for  no  other  pur- 
pose whatever;  and  that  the  shareholders  have  a  right  to 
have  the  profits  of  the  Company  applied  in  the  manner  as 
directed  by  the  legislature;  and  that  neither  the  property 
nor  the  profits  of  the  Company  can  be  lawfully  applied  to 
any  other  purpose  or  object,  however  probable  it  might  be 
that  such  purpose  or  object  would  turn  out  most  beneficial 
to  the  Company;  and  the  Court  decided  that  the  contract 
then  in  question  was  beyond  the  scope  of  the  defendants' au- 
thority as  a  corporation;  and  was  illegal  and  void,  and  that 
the  defendants  could  avail  themselves  of  such  illegality. 

The  principle  of  this  judgment  was  fully  recognised  and 
adopted  by  the  Court  of  Exchequer  Chamber  in  the  other 
case  before  mentioned,  and  whatever,  perhaps  not  unrea* 
s^mable,  doubt  might  have  originally  existed  as  to  the 
propriety  of  the  principle,  these  cases  must  be  taken  to 
govern  all  the  Courts  in  Westminster  Hall. 

It  is  unnecessary  to  state  here  the  various  clauses  in  the 
Acts  relating  to  the  defendants'  Company,  which  corre- 
spond with  the  clauses  in  the  Eastern  Counties  Company's 
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185a        Acts,  relied  upon  in  the  case  in  the  Court  of  Common 

South  York-   ^^^^9  ^  the  learned  counsel  for  the  plaintiffs  admitted 

wAn^/'lui  ^^^^  ^^^^  ^^  substance  agreed;  but  he  relied  upon  the 

Dun  Co.      87th  section  of  the  8  &  9  Vict  c.  20  (the  Railways  Clauses 

Grsat       Consolidation  Act,  184<5),  as  rendering  the  present  c^n- 

RAttWAYGi.   tract  valid 

67  this  section  it  is  enacted,  that  it  shall  be  lawAil  for 
a  Railway  Company  to  enter  into  a  contract  with  any 
other  Railway  Company  for  the  passage  oyer  the  lines  of 
the  latter  of  any  engines  and  waggons,  upon  the  payment 
of  such  tolls  and  under  such  conditions  and  restrictions  as 
may  be  mutually  agreed  on ;  and  it  is  provided  that,  for 
this  purpose,  it  shall  be  lawful  for  the  parties  to  enter  into 
any  contract  for  the  division  or  apportionment  of  the  tolls 
to  be  taken  upon  the  respective  railways.  By  section  2 
(the  interpretation  clause)  toll  is  declared  to  include  any 
rate  or  charge  or  other  payment  payable  under  the  special 
Acty  for  any  passenger,  animal,  carriage,  goods,  merchan- 
ddse,  articles,  matters,  or  things  conveyed  on  the  railway.  I 
agree  with  the  learned  counsel  for  the  plaintiffs,  that  the 
real  question  is,  whether  the  present  contract  falls  within 
the  above  sections,  or,  in  other  words,  whether  the  pay- 
ments contracted  to  be  made  by  the  defendants  to  the 
plaintiffs  are  "  tolls''  within  their  true  meaning. 

It  was  argued  that  it  was  only  necessary,  at  the  end  of 
every  six  months,  to  divide  the  sum  required  to  be  paid 
to  the  plaintiffs  by  the  number  of  tons  of  coal  carried,  and 
that  the  result  would  give  the  toll.  It  is  clear,  that,  for 
any  quantity  of  coal  carried  between  one  ton  and  125,000, 
the  defendants  would  be  liable  to  the  same  amount  of  pay- 
ment; and  if  but  a  small  quantity  of  coal  was  conveyed, 
the  toll,  so  called,  as  got  at  by  this  calculation,  would  no 
doubt  be  several  thousand  pounds  per  ton;  and,  even  sup- 
posing a  very  considerable  quantity  of  coal  to  be  convey- 
ed, the  toll  would  far  exceed  the  value  of  the  coal  in 
London.    In  my  opinion  this  argument  is  not  entitled  to 
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any  weight.     It  is  founded  at  best  upon  the  supposition,         185a 
that  some  paTments  would  certainly  have  to  be  made  by    soothYobk- 
the  defendants  to  the  plaintiffs;  but,  assuming  that  the    ™'^?  ^^ 
profits  of  the  plaintiffs'  own  trade,  in  a  period  of  six       Dun  &>. 
months,  enabled  them  to  pay  the  dividends  on  the  prefer-        Qrbat 
ence  shares,  and  SL  per  cent,  to  their  ordinary  sharehold-    ju^way^. 
ers,  and  the  defendants  carried  over  the  line  of  railway 
during  the  same  period  less  than  125,000  tons  of  coal, 
then,  under  the  contract,  the  defendants  would  have  to  pay 
nothing;  and  the  same  observation  applies  to  the  convey- 
ance of  any  number,  even  millions  of  tons;  for  if  the  pro- 
fits of  the  plaintiffs'  own  trade  enabled  them  to  pay  their 
shareholders  62.  per  cent.,  the  defendants  would  be  enti- 
tled to  carry  any  quantity  of  coal  whatever  over  the  rail- 
way without  the  payment  of  one  farthing.     It  seems  to 
me  impossible,  that,  imder  such  circumstances,  the  con- 
tract would  be  binding  upon  the  plaintiffs  within  the  true 
meaning  of  the  87th  section,  for  in  such  case  they  would 
receive  no  toll  at  alL 

But,  assuming  the  contract  between  the  parties  to  con- 
template that,  in  all  probability,  a  payment  would  have  to 
be  made  every  six  months  by  the  defendants  to  the  plain- 
tiffs, the  provision  as  to  payment  would  be  that,  after 
the  ascertainment  of  the  net  profits  made  by  the  plain- 
tiffs themselves  during  the  six  monthly  periods,  then,  if 
less  than  125,000  tons  of  coal  had  been  carried  by  the  de- 
fendants on  the  railway  during  the  same  respective  pe- 
riods, the  defendants  were  to  make  up  to  the  shareholders 
of  the  plaintiffs'  Company  for  the  passage  of  their  engines 
and  waggons  over  their  line  the  full  amount  of  the  guar- 
anteed dividend  on  the  preference  stock,  and  32.  per  cent, 
on  the  ordinary  stock,  and  so  on  if  larger  quantities  of 
coal  were  carried,  until  62.  per  cent,  dividend  was  paid  to 
the  shareholders  of  the  ordinary  stock.  Now,  is  this  pay- 
ment ^'  toUs"  within  any  reasonable  meaning  of  that  word 
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1863.         in  the  87th  section?    The  interpretation  clause  declares 
SoctthYork.    *^11s  to  include  "any  rate  or  charge  or  other  payment 
'*"v'*&  River  P^^J^^^®  under  the  special  Act  for  any  passenger,  animal, 
Dun  Co.       carriage,  goods,  merchandise,  articles,  mattern,  or  things 
Grbat        conveyed  on  the  railway."    No  payment  having  the  most 
r^i^^way'co.    rei^<>t®  resemblance  to  the  one  in  question  is  to  be  found 
in  the  special  Acts  of  either  Company ;  and,  considering 
the  meaning  of  the  word  "  tolls,"  both  in  law  and  in  the 
common  language  of  mankind,  and  as  defined  by  the  in- 
terpretation clause,  it  seems  to  me  that  there  must  be 
some  relation  between  the  payment  to  be  made  and  the 
engines  or  waggons  or  quantity  of  coal  to  be  conveyed 
over  the  line,  some  measure  upon  which  the  rate  or  charge 
or  payment  is  to  be  made.     I  do  not  think  the  word  can 
be  construed  to  mean  "  such  terms  of  payment  as  the  par- 
ties  may  agree  on;"  and,  unless  it  can,  this  contract  can- 
not in  my  judgment  be  maintained. 

It  is  not  possible  to  ascertain  what  was  the  intention  of 
the  framers  of  the  Act  in  introducing  these  words;  but 
considering  that  contracts  of  this  kind  are  submitted  to 
the  consideration  of  the  shareholders  of  Railway  Com- 
panies at  public  meetings,  it  may  very  well  be  that  it  was 
intended  that  they  should  state  plainly  and  intelligibly 
the  proportion  of  payment  to  be  made  in  reference  to  the 
quantity  of  the  articles  to  be  conveyed. 

In  my  judgment,  therefore,  this  payment  is  not  tolls 
within  the  true  meaning  of  the  sections,  but  is  what  the 
recital  in  the  deed  seems  to  me  to  declare  it  to  be,  viz. 
a  guaranteed  amount  of  dividend  to  the  shareholders  in  the 
plaintiffs*  Company^  which  in  my  opinion  it  wo^  unlawful 
for  the  defendants  to  contract  to  pay.  Assuming  the  two 
cases  relied  on  by  the  learned  counsel  for  the  defendants 
to  be  the  law,  I  should  have  been  of  this  opinion  if  no 
authority  on  the  subject  was  to  be  found:  but  the  point 
seems  to  me  decided  by  the  case  of  Simpson  v.  Denison. 
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In  that  case,  some  of  the  directors  of  the  Great  Northern 
Railway  Company  had  agreed  with  the  directors  of  the 
Ambergate  Railway  Company  that  the  former  Company 
should  indemnify  the  latter  against  the  liabilities,  and 
work  the  Ambergate  line  under  the  agreement  then  made, 
until  a  special  Act  of  Parliament  was  obtained  enabling 
them  to  work  the  line  on  their  own  account;  and  they 
agreed  that  they  would  pay  the  Ambergate  Company  such 
tolls  as  would,  after  covering  all  expenses  and  liabilities, 
furnish  a  dividend  of  4Z.  per  cent,  upon  the  paid-up  capital 
of  the  Ambergate  Company,  The  legality  of  the  agree- 
ment was  impugned  before  Lord  Justice  Turner^  the  Vice- 
Chancellor  in  the  above  case,  and  he  was  of  opinion  that 
it  was  illegal,  and  not  a  contract  within  the  87th  section, 
because  in  his  opinion  the  payment  was  not ''  tolls.''  He 
says  in  his  judgment,  "  tolls  are  defined  to  be  dues  receiv- 
able for  the  liberty  of  passing  over  highways,  public  or 
private — they  are  payments  connected  with  the  passing 
over.  It  is  difficult  to  know  what  is  the  precise  meaning 
of  the  word  'tolls '  in  the  87th  section,  but  in  my  opinion 
the  payments  contracted  f«)r  in  the  present  case  are  not 
tolls  within  it  If  I  were  compelled  to  give  an  opinion,  it 
would  be,  that  tolls  should  be  fixed  with  reference  to  the 
number  of  carriages  passing  over  the  railway,  the  payment 
being  in  consideration  of  the  passing  over,  both  under  the 
Act  of  Parliament  and  from  the  nature  of  tolls,  they  being 
a  payment  made  in  reference  to  the  passing  over.  This 
payment  is  in  my  opinion  not  toll,  and  the  agreement  is 
therefore  one  which  the  defendants  had  no  power  to  make.'' 
There  is  no  difference  whatever  between  that  case  and  the 
present  one  upon  the  meaning  of  the  word  "  tolls  "  in  the 
87th  section. 

This  judgment  seems  to  me  in  point,  and  I  concur  with 
it.  I  think,  with  the  Lord  Justice,  that  it  would  be  diffi- 
cult indeed  to  define  h,  priori  what  would  oc  would  not  be 
ioU  within  the  87th  section;  but  I  think  that  the  payment 
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186a         contracted  to  be  made  in  the  present  instance  is  not  toll. 
South  York-   and  that  the  defendants  had  no  power  to  make  such  a 
w^y"  RivBR  coiitract,  and  that  the  deed  is  illegal  and  void. 
Dun  Co.  A  judgment  of  Lord  St.  Leonard's  in  Hawkes  v.  The  East- 

Grbat  em  Counties  Railway  Company  was  referred  to,  and  a 
Rau^ay  Co.  copy  of  it  was  handed  up  to  the  Court.  It  is  impossible 
not  to  concur  with  every  word  which  fell  from  bis  Lord- 
ship as  to  the  repudiation  of  contracts  by  Railway  Com- 
panies ;  but  the  present  and  all  similar  questions  must  be 
decided  according  to  law,  and  not  according  to  feelings  or 
prejudice  on  one  side  or  the  other. 

I  have  only  to  add,  that  it  seems  to  me  that  this  con- 
tract is  of  a  peculiarly  objectionable  kind,  upon  grounds  of 
public  policy.  The  management  of  the  affairs  of  Railway 
Companies  is  necessarily  intrusted  to  the  directors,  and 
contracts  like  the  present  are  made  by  them.  Now,  as- 
suming that  the  directors  of  a  prosperous  line  had  deter- 
mined to  enter  into  a  contract  with  a  distressed  one, 
one  of  the  terms  of  which  was  to  be,  that  the  former 
was  to  guarantee  to  the  shareholders  of  the  latter  the 
agreed  dividend  upon  the  preference  shares  and  3L  per 
cent  at  the  least,  and  possibly  6t  per  cent,  on  the  ordi- 
nary shares,  the  inevitable  consequence  of  the  existence  of 
such  a  contract  being  made  known  to  the  public  would  be, 
that  the  shares  of  the  latter  Company  would  rise  in  the 
market  many  pounds  per  share;  and  when  it  is  considered 
what  an  enormous  temptation  would  be  thereby  held  out 
to  directors  to  enter  into  contracts  viost  pernicious  to  share- 
holders, in  order  that  they  themselves  might  have  an  op- 
portunity of  making  profit  by  trafficking  in  shares,  I  cannot 
but  think  that  any  contract  containing  such  a  term  is 
highly  objectionable.  In  my  opinion,  the  defendants  are 
entitled  to  the  judgment  of  the  Court. 

Platt,  B.  (after  stating  the  pleadings  and  the  material 
provisions  of  the  deed). — It  is  not  contended  that  the 
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contract  was  not  bona  fide,  that  is  to  saj,  each  party         1863. 
thought  that  it  would  be  beneficial  for  the  respective  com-   soothYork- 
panies  that  it  should  be  entered  into  and  performed  on     shirb  Rar- 

^  WAY   Ob    KlVER 

both  sides.     The  plaintiffs  stipulated  for  a  certain  price,       Dun  Ck>. 
which  would,  with  their  net  profits,  enable  them  in  six        Gricat 
months  to  pay  their  proprietors  certain  rates  of  dividend,    j^jj'*^"'^^, 
varying  with  the  use  of  the  line  by  the  defendants;  and 
the  defendafits  being  desirous  of  carrying  coal  from  certain 
pits  beyond  that  railway,  and  from  thence  on  their  own 
railway,  consent  to  pay  that  price  according  to  the  stipu- 
lation.   Now,  that  is  said  to  be  illegal. 

In  determining  that  question  the  Railways  Clauses  Con- 
solidation Act,  8  &  9  Vict.  c.  20,  ss.  8,  87,  and  the  private 
Act,  10  &  11  Vict  c.  ccxci.  ss.  45, 51,  52,  are  important  to  be 
considered.  The  language  ofthe  interpretation  clause  (sect. 
S)  in  the  Railways  Clauses  Consolidation  Act  is,  that  the 
word  "toll"  shall  "include,"  not  that  it  shall  be  defined  as 
"any  rate  or  charge  or  other  payment  payable  under  the 
special  Act  for  any  passenger,  animal,  carriage,  goods,  mer- 
chandise, articles,  matters,  or  things  conveyed  on  the  rail- 
way." This  is  certainly  a  payment  which  is  payable  in  re- 
spect ofthe  carriage  of  things  on  the  railway,  viz.  coals.  The 
next  section  which  it  is  important  to  refer  to  is  the  87th. 
[His  Lordship  read  the  section.]  If  the  word  "  toll "  is  to  be 
read  in  that  large  sense,  then  this  is  a  payment  agreed  upon 
between  the  parties;  because  the  reference  to  the  dividends 
is  merely  the  modus  solvendi,  although  it  is  also  the  modus 
computandi  with  respect  to  the  amounts  payable  for  the 
six  months'  traffic.  That  section  seems  to  me  to  give  most 
ample  power  to  Railway  Companies  to  contract  with  each 
other  in  respect  of  the  use  of  the  railway  of  one  Company 
by  another  for  the  conveyance  and  carriage  of  goods— -in 
short,  for  any  traffic  which  it  may  be  beneficial  to  the  one 
to  be  carried  over  their  line,  or  beneficial  to  the  other  by 
having  a  right  to  the  terminus  of  that  line  so  as  to  be  ena- 
bled to  continue  the  traffic  from  thence  along  their  own  line. 
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1863.        The  private  Act,  10  &  11  Vict  c.  ccxci.,  seems  to  me  to  go  a 

SouthVork-   g^®^*  deal  further.     By  the  45th  section  of  that  Act  it  is 

8HIRB  Rail-    epacted,  "That  it  shall  be  lawful  for  the  Company  to  demand 

WAY  &    RlVBH  *  , 

Dun  Ck).  any  tolls  for  the  use  of  the  railways  not  exceeding  the  rate 
Great  following."  Therefore,  certain  rates  are  here  prescribed 
Railway  Co  ^*^*^^^  wliich  the  demand  for  toll  is  to  be  made  from  any 
passenger  or  any  person  sending  goods.  Now  that  I  call 
the  Act  of  Parliament  contract.  If  no  special  contract 
has  been  made  with  the  Company  who  has  the  use  of  the 
other  Company's  railway,  no  doubt  the  remuneration  of 
the  latter  must  depend  on  the  contract  into  which  they 
have  entered  with  the  public ;  and  the  amount  which  they 
are  entitled  to  demand  must  be  limited  according  to  that 
stipulati(m.  But  further,  the  51st  section  provides,  "That 
the  restriction  as  to  the  charges  to  be  made  for  passengers 
shall  not  extend  to  any  special  train  which  may  be  re- 
quired to  run  upon  the  railways,  but  shall  apply  only  to 
the  ordinary  trains  for  the  conveyance  of  passengers  and 
goods  upon  the  railway;"  thus  allowing  a  private  bargain 
for  a  special  train,  so  that  if  a  person  desired  to  travel 
by  a  special  train  they  might  exact  any  amount,  that  case 
not  being  within  the  restriction  of  the  4-5  th  section.  Then 
the  52nd  section  provides,  "That  nothing  herein  contained 
shall  be  held  to  prevent  the  Company  from  taking  any  in- 
creased charges  over  and  above  the  charges  hereinbefore 
limited  for  the  conveyance  of  goods  of  any  description  by 
agreement  with  the  owners  of  or  persons  in  charge  of 
such  goods,  either  in  respect  of  the  conveyance  thereof  by 
passenger  trains,  or  by  reason  of  any  other  special  service 
performed  by  the  company  in  relation  thereto."  Surely 
this  section  of  the  Act  contemplates  a  private  ;  jreement 
for  what  is  called  toll;  and  if  so,  the  definition  of  toll  is 
not  limited  to  a  payment  made  strictly  under  chat  name. 
Indeed,  if  the  word  "toll"  were  to  be  so  construed,  this 
agreement  would  be  unintelligible,  because  the  payment, 
which  is  described  as  "  toll,"  is  a  sum  which  is  to  be  com- 
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puted  at  the  end  of  a  given  period.    Lord  Justice  Turner^        1653. 
in  his  judgment  in  the  case  of  Simpson  v.  Denison,  has  de-   g^uTH  York- 
fined  "toll"  as  a  "  sum  dite  and  demandcMe  for  passing  over    "^**f  \^^ 

WAY  Ob   KlVKR 

and  along  a  way  public  or  private/'  In  my  opinion  that  is       Dun-  Co. 
not  the  definition  vrhich  ought  to  be  given  to  the  word       Orbat 
"  toU  "  in  these  Acts  of  ParKament.     The  claim  is  of  new    rJ^^™""^ 
creation,  and  the  Acts  must  be  looked  at  for  the  purpose 
of  ascertaining  in  what  sense  the  word  "toll"  is  used.     It 
seems  to  me  that  the  proper  definition  of  "toll"  in  these 
Acts  is  a  money  payment,  due  directly  or  indirectly  by 
force  of  the  Act  authorising  the  formation  of  a  particular 
railway,  explained  and  aided  by  the  Railways  Clauses  Con- 
solidation Act.     The  case  of  Simpson  v.  Denison  has  been 
cited  as  an  authority  in  point;  but,  when  considered,  it 
will  be  found  to  have  no  application  to  this  case.     That 
was  a  controversy  in  the  Court  of  Chancery  between  the 
shareholders  and  the  directors  of  a  Company,  for  the  pur- 
pose of  restraining  the  latter  from  acting  upon  an  agree- 
ment into  which  they  had  entered  on  behalf  of  the  Com- 
pany.    By  that  agreement  the  Great  Northern  Railway 
Company  were  to  bear  harmless  the  Ambergate  Railway 
Company  against  all  liabilities,  until  they  should  procure 
a  F'^ecial  Act  of  Parliament  enabling  them  to  work  the 
Ambergate  traffic  on  their  own  account,  and  they  under- 
took to  work  the  traffic  under  the  agreement,  and  pay  the 
Ambergate  Company  such  toll  as  would,  after  answering 
all  liabilities  and  expenses,  furnish  a  dividend  of  4Z.  per 
cent.,  and  furthermore,  they  agreed  to  pay  4Z.  per  cent  on 
the  paid-up  capital  of  the  Ambergate  Company  so  soon  as 
the  Act  of  Parliament  should  be  obtained.    No  doubt  the 
view  taken^  by  Lord  Justice  Turner  was  correct,  and  the 
agreement  was  a  mere  colour  for  the  one  Company  to  take 
by  way  of  I^sase  the  railway  of  another  Company,  at  the 
rent  of  4?.  per  cent,  on  the  paid-up  capital,  with  the  fur- 
ther advantage  to  the  leasing  Company  of  indemnity 
against  these  liabilities.  So  it  was  viewed  by  Lord  Justice 

VOL.  IX.  a  EXOH. 
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1858.  Turner;  for  he  says:  "The  question  therefore  is,  whether 
SoiTTH  York-  this  is  a  bon&  fide  agreement  for  passing  over  the  Amber- 
w™*  RjvBR  8*t®  li^®  ^^  terms  within  the  meaning  of  the  general  Act 
Dun  Co.  8  &  9  Vict.  c.  20,  or  whether  it  has  been  entered  into  for 
Qrbat  other  purposes — that  is,  for  the  purpose  of  acquiring  the 
Railway*Co.  *"^®  of  t^®  Ambergate  Company;  and  there  is  no  doubt 
in  my  mind  on  the  agreement  itself,  but  that  it  was  en- 
tered into  with  this  latter  and  more  general  view."  Here 
there  is  no  pretence  for  saying  that  this  was  not  an  agree- 
ment foTjxMsing  over  the  plaintiffs'  line,  or  that  it  was  in- 
tended that  the  defendants  should  have  the  exclusive  use 
of  that  line.  Moreover,  it  is  not  averred  on  the  record 
that  this  agreement  was  injurious  to  the  one  Company 
or  the  other,  or  that  it  was  not  beneficial  to  both;  neither 
is  it  averred  that  there  were  any  preference  shares.  It 
may  be  as  well,  therefore,  to  consider  what  is  the  effect 
of  this  agreement,  and  I  have  taken  the  trouble  of  mak. 
ing  a  few  computations  which  render  it  most  simple.  The 
figures  are  large,  but  the  result  is  very  evident  Now,  the 
whole  capital  of  the  Company  (for  there  is  no  averment 
to  shew  that  they  have  borrowed  one  farthing)  is  750,OOOZ. 
When  125,000  tons  of  coal  are  conveyed,  and  up  to  150,000, 
the  amount  payable  would  be  Ss.  lOf  d  a  ton.  When  the 
quantity  carried  amounts  to  more  than  J  50,000  tons,  and  is 
less  than  175,000,  the  rate  payable  is  3&  5^(2.  a  ton.  There- 
fore, although  the  percentage  mentioned  in  the  deed  ap- 
pears on  the  first  blush  to  cast  a  greater  burden  according 
to  the  increased  rate  of  dividend,  in  reality  that  is  not  so, 
because  the  quantity  carried  countervails  that  effect;  and 
if  computed  by  the  addition  of  25,000  tons,  it  will  be  found 
that  in  every  step  the  rate  of  payment  per  ton  is  diminish- 
ed by  3d.  or  id,;  therefore,  when  the  quantity  amounts  to 
250,000  tons,  at  which  the  highest  rate  of  dividend  is  pay- 
able, viz.  42.  108.  per  cent.,  the  amount  per  ton  is  only  2s. 
Sid.  That  is  the  computation  upon  the  mere  capital, 
without  taking  into  consideration  one  single  farthing  of 


TRINITY  YAOATION,    17  VICT.  83 

profits^  which  would  proportionably  diminish  the  sums        ^^^ 
payable  as  dividends.    Therefore  it  is  plain  that  this  is  a   south  York- 
very  reasonable  contract  for  these  parties  to  enter  into,  ^"y"^jUlSi^ 
and  that  there  is  nothing  extravagant  in  it,  or  which  shews       ^^^  ^ 
that  either  party  would  ultimately  be  loser  by  it   Indeed,        Qhmat 
an  enormous  quantity  of  coals  must  be  carried  in  order    iubTwat  ck 
to  produce  that  event  which  my  learned  Brother  has  con- 
templated, viz.  a  diminution  of  Sd.  or  4d  per  ton,  until  at 
last  the  coal  might  be  carried  for  nothing.     However,  as 
I  before  observed,  there  is  no  allegation  on  the  record  that 
the  contract  was  of  an  injurious  character  to  the  one  side 
or  the  other.  It  is  clear  that  it  is  a  bon&  fide  contract,  and 
the  sole  question  is,  whether  the  Acts  of  Parliament,  to 
which  I  have  alluded,  authorised  these  Companies  to  enter 
into  such  a  contract;  and  I  am  of  opinion  that  they  do. 
The  two  contracting  parties  are  the  directors  of  the  respec* 
tive  Companies,  and  if  the  proprietors  have  any  reason  to 
complain  of  this  contract,  there  is  a  remedy  open  for  them 
in  the  proper  course^  by  which  they  may  make  the  direc* 
tors  responsible  for  any  loss  sustained  through  their  mal- 
versation.   It  seems  to  me,  however,  that  the  legislature 
has  entrusted  the  directors  with  very  large  powers,  and 
that  the  execution  of  this  deed  has  fallen  within  those 
powers.    Therefore  I  think  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court;  and  I  am  glad  that  the  question  is 
on  the  record,  so  that  if  we  are  wrong  our  decision  may  be 
corrected  by  a  Court  of  error. 

Pakke,  B. — ^The  question  in  this  case  was  argued  before 
us  during  last  Easter  Term. 

It  arises  on  a  demurrer  to  the  plea. 

The  pleadings  have  been  sufficiently  stated  by  my  Bro- 
thers MarUn  and  PUM, 

The  question  which  arises  in  this  case,  though  it  is  one 
of  great  importance  and  some  nicety,  lies  in  a  very  nar- 

o2 
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1853.        row  compass  and  depends  upon  the  proper  construction  to 
South VoRK-    ^®  P^^  ^^  *^®  ^^^^  section  of  the  8  &  9  Vict.  c.  20. 
™iRK  Rail-         Generally  speaking,  all  corporations  are  bound  by  a 

Way    Cb  KlVBIi  ^  1      •  1  1  tr*         1 

Dun  Co.  covenant  under  their  corporate  seal,  properly  affixed, 
Gr^at  which  is  the  legal  mode  of  expressing  the  will  of  the  en- 
NoRTHBRN  |.jj^  body,  and  are  bound  as  much  as  an  individual  is  by 
his  own  deed.  Contracts  with  partnerships  stand  upon  a 
different  footing.  They  relate  to  the  power  of  one  mem- 
ber of  a  partnership  to  bind  the  other,  and  constitute  a 
branch  of  the  law  of  principal  and  agent  In  partnerships, 
where  all  the  members  do  not  concur  in  the  contract  (and 
it  is  often  that  they  do  not),  one  partner  may  bind  the 
other  in  all  contracts  within  the  scope  of  their  ordinary 
partnership  dealings;  in  those  beyond,  the  individual 
partners  making  the  contract  are  bound,  not  the  other 
partners.  But  corporations,  which  are  creations  of  law, 
are,  when  the  seal  is  properly  affixed,  bound  just  as  indi- 
viduals are  by  their  own  contracts,  and  as  much  as  all  the 
members  of  a  partnership  would  be  by  a  contract  in  which 
all  concurred. 

But  where  a  corporation  is  created  by  an  Act  of  Parlia- 
ment for  particular  purposes,  with  special  powers,  theri 
indeed  another  question  arises,  their  deed,  though  under 
their  corporate  seal,  and  that  regularly  affixed,  does  not 
bind  them,  if  it  appear  by  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by  necessary  or  rea- 
sonable inference  from  its  enactments,  that  the  deed  was 
ultra  vires — ^that  is,  that  the  legislature  meant  that  such 
a  deed  should  not  be  made.  The  cases  cited  in  the  argu- 
ment of  The  East  Anglian  Railway  v.  Eastern  Counties 
Railway  (a),  McGregor  v.  Dover  Railway  Company  (b),  and 
Bagshaw  v.  Eastern  Union  (c),  are  of  this  description.  Up- 
on these  decisions  Lord  St  Leonard's,  though  strongly  ex- 

(a)  21  L.  J.,  C.  P.,  23.  (6)  22  L,  J.,  Q.  B.,  69. 

(c)  19  L.  J.,  Chanc,  410. 
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pressing  bis  dissatisfaction  that  Companies  should  set  up         1863. 
such  dishonourable  defences,  intimates  his  opinion,  given    South  York- 
vrith  some  reluctance,  that  these  cases  are  rightly  decided,  ^^"*^  r1v» 
and  that  they  are  cases  in  which  it  appears  that  the  Com  •       ^^^  Ca 

Vm 

pany  did   enter  into   engagements  clearly  beyond  their       Great 
powers,  and  that  parties  contracting  with  them  must  be    railway  Co. 
supposed  to  know  it 

The  question  then  appears  to  me  to  be  simply  this,  whe- 
ther it  can  be  reasonably  made  out  from  the  statute  that 
this  covenant  is  ultra  vires,  or,  in  other  words,  forbidden 
to  be  entered  into  by  either  the  plaintiffs  or  defendants; 
and  that  question  must  depend  on  the  construction  of  the 
general  Act  8  &  9  Vict.  c.  20,  s.  87,  incorporated  with  the 
particular  Acts  establishing  each  of  these  litigating  Com- 
panies. Nothing  turns  in  this  case  upon  the  deed  being 
made  by  the  directors  of  their  Company  in  fraud  of  the 
proprietors  of  shares  in  either  railway,  for  no  such  case  is 
made  on  the  record,  as  it  ought  to  be,  if  it  existed.  The 
contract  must  be  assumed  to  be  made  bona  fide  on  both 
sidea 

The  question  then  turns  entirely  on  the  enactments  of 
the  statute. 

The  86th  section  empowers  Companies  to  act  as  carriers 
of  goods  and  passengers  on  their  own  line,  and  to  make 
reasonable  charges.  It  does  not  authorise  traffic  on  their 
own  account  or  otherwise  on  other  lines,  but  merely  to 
use  their  own. 

The  87th  section  extends  the  power  to  use  other  lines. 
It  provides,  that  "  It  shall  be  lawful  for  the  Company 
from  time  to  time  to  enter  into  any  contract  with  any 
other  Company,  being  the  owners  or  lessees  or  in  posses- 
sion of  any  other  railway  for  the  passage  over  or  along 
the  railway  by  the  special  Act  authorised  to  be  made  of 
any  engines,  coaches,  waggons,  or  other  carriages  of  any 
other  Company,  or  which  shall  pass  over  any  other  line 
of  railway,  or  for  the  passage  over  any  other  line  of  rail- 
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1853.        wfij  of  any  engines,  coachee,  waggons,  or  other  carriages 

South  York-    o^  the  Company,  or  which  shall  pass  over  their  line  of 

way"  Rt"»R  rai^^ft-y*"    If  t^®  clause  had  stopped  here  there  would 

Dun  Co.      have  been  nothing  to  prevent  the  two  Companies  from 

Orbat       making  an  agreement  stipulating  for  this  or  any  other 

BAit^y^Co.   Diode  of  remuneration  one  to  the  other;  but  it  goes  on  in 

these  terms  "  upon  the  payment  of  8U(^  tolls  and  under 

such  conditions  and  restrictions  as  may  be  mutually  agreed 

upon;  and  for  the  purpose  aforesaid  it  shall  be  lawful  for 

the  respective  parties  to  enter  into  any  contract  for  the 

division  or  apportionment  of  the  tolls  to  be  taken  upon 

their  respective  railways." 

The  simple  question  then  is,  whether  the  words  "  upon 
the  payment  of  such  toUs,"  make  it  essential  to  the  validity 
of  an  agreement  between  the  two  Companies  that  there 
shall  be  a  stipulation  to  pay  what  is  properly  a  toll,  a  pay* 
ment  for  each  carriage,  or  each  certain  quantity  of  mer- 
chandise, cattle,  or  the  like,  carried  on  the  plaintiffs'  rail-" 
road,  and  avoid  all  such  agreements  which  do  not  contain 
a  stipulation  to  make  some  such  payment. 

Without  these  words  the  Companies  might  certainly 
have  made  this  agreement,  or  any  other  that  they  pleased; 
what  is  the  effect  of  these  words  to  limit  their  general 
right? 

If  it  is  competent  for  both  parties  to  agree  to  give  a 
sum  certain  by  the  day,  week,  or  month,  for  all  the  goods 
or  cattle  carried  during  the  week  or  month,  or  a  sum  cer- 
tain for  all  not  exceeding  a  given  quantity,  or  to  stipulate 
for  any  mode  of  payment  different  firom  a  certain  sum  for 
each  carriage  or  article  on  each  journey,  then  the  agree- 
ment in  question  is  authorised  by  this  clause.  If  it  is 
once  established  that  a  fixed  pa3rment  for  each  article 
carried  is  not  a  necessary  condition,  the  degree  of  devia^ 
tion  from  a  fixed  payment  for  each  article  is  perfectly 
immaterial.  However  bad  the  bargain  may  be  for  one 
party,  however  imprudent  or  unreasonable  with  reference 
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to  the  interest  of  the  shareholders,  however  apparently        1853. 
objectionable  in  that  respect  to  the  interests  of  the  pro-    gooTH  York- 
prietors  of  the  plaintiflFs'  railroad,  as  there  is  a  possible  ^"i"  r*v^» 
case,  though  very  far  indeed  from  being  probable,  in  which       I>un  Ca 
nothing  might  be  paid  by  the  defendants  to  the  plaintiffs,        Grbat 
the  bai^in  is  binding  just  as  much  as  a  similar  bargain    ftli^vArca 
would  be  between  two  individuals  if  they  were  respect* 
ively  proprietors. 

If  indeed  there  had  been  any  fraud  by  one  Company 
against  another,  or  any  fraud  by  the  directors  of  one  Com« 
pany  against  its  own  subscribers,  to  the  knowledge  of  the 
other  Company,  in  procuring  a  contract,  the  contract  would 
be  invalid,  just  as  it  would  between  individuals ;  but  firaud 
is  out  of  the  question  in  this  case,  because  it  is  not  pleaded, 
nor  indeed  suggested.  In  the  section  in  question,  the  legis- 
lature leaves  it  to  each  of  the  two  Companies  as  the  best 
judges  to  take  care  of  their  own  interests,  and  enter  into 
any  agreement  they  please,  and  to  stipulate  for  any  con- 
ditions and  restrictions  in  the  use  of  the  plaintiffs'  railway 
which  they  think  the  most  conducive  to  their  benefit,  but 
it  requires  that  such  ''  toUa"  shall  be  paid  as  they  mutually 
agree  upon. 

Unless  the  use  of  the  term  "  tolls'"  restrains  these  con- 
tracting Companies  and  obliges  them  to  stipulate  for  cer- 
tain payments  for  each  article,  there  is  nothing  to  restrain 
them  from  making  such  an  agreement  as  this. 

Now,  by  the  interpretation  clause,  the  term  toll  is  to 
include  any  rate  or  charge  or  other  payment,  payable  un- 
der the  special  Act  for  any  passengers  and  articles,  mat- 
ters, and  things  conveyed  on  the  railway,  and  the  word 
"  tolls "  is  to  have  the  meaning  of  including  any  rates, 
charges,  or  other  payments,  unless  there  be  something  in 
the  subject  or  context  repugnant  to  such  construction. 
Introducing  that  interpretation  into  the  clause  in  ques- 
tion and  reading  it  as  part  of  it,  the  parties  may  mutually 
agree^upon  such  tolls,  rates,  charges,  or  other  payments  to 
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1853.        be  made  for  articles,  matters,  or  things  conveyed  on  the 

South  York-    railway. 

8H1RB  Rail-        jj^j^^  beinff  so,  is  not  this  an  agreement  for  a  mode  of 

WAY  &  River  ^  ,    ,  .  ^  ,  m 

Dun  Co.  payment  for  matters  and  things  conveyed  on  the  railway? 
Orbat  It  seems  to  me  that  it  is;  and  there  is  nothing  in  the  sub- 
Railwav*Co  J®^*  ^^  context  repugnant  to  that  construction.  As  the 
legislature  clearly  gave  to  each  Company,  as  the  most 
competent  judges  of  its  own  interests,  full  power  to  make 
any  conditions  and  restrictions  as  to  the  use  of  each  other's 
railways  for  the  passage  along  them  that  they  could  mu- 
tually agree  upon,  can  we  suppose  any  good  reason  why 
the  legislature  could  mean,  nevertheless,  to  insist  that 
every  payment  should  continue  to  be  a  toll,  and  should  be 
proportioned  to  the  quantity  of  goods  carried?  It  ap- 
pears to  me  impossible  to  suggest  any  valid  reason  for 
such  a  supposition.  When  it  gives  such  unlimited  powers 
in  all  other  respects,  justly  thinking  that  the  parties  best 
know  what  bargain  to  make,  and  that  such  bargain  would 
be  the  most  beneficial  for  all  parties,  why  are  we  to  sup- 
pose that  they  were  intended  to  be  restrained  in  this  sin- 
gle particular,  and  bound  to  make  the  altered  payments 
strictly  correspond  with  the  quantities  of  goods  carried? 

I  think  they  certainly  were  not  so  restrained ;  at  any 
rate  it  is  far  from  clear  that  they  were;  and  the  bargain 
having  presumably  been  made,  without  any  fraud,  between 
two  corporations  whose  contracts  prima  facie  bind  just  as 
much  as  those  of  individuals,  and  it  not  being  made  out 
that  the  Act  prohibits  such  a  bargain,  the  contract  must 
be  enforced. 

The  case  before  Vice-Chancellor,  now  Lord  Justice, 
Turner  (a),  Simpson  v.  Denison,  which  was  cited  for  the 
defendants,  differs  essentially  from  the  present  It  was 
not  an  agreement  on  behalf  of  the  Great  Northern  to  car- 
ry goods  on  the  line  of  the  Ambergate  Railway,  but  to 

(a)  16Jur.828;  10  Hare,  51 
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irork  the  whole  railway  and  assume  its  liabilities,  and  the        lb53. 
payments  to  be  made  could  not  be  deemed  tolls  or  pay-   southYork- 
ments  or  compensations  of  any  kind  for  carriage.     I  do     ^"'^^p"'" 
not,   therefore,   question  the  propriety  of  that  decision;       Dun  Co. 
though,  with  all  deference  to  so  great  an  authority,  I  can-        Grxat 
not  acquiesce  in  the  correctness  of  the  analogy,  unneces-    i25^^™(5, 
sary  for  the  decision  of  the  case,  between  corporations 
and  partnerships,  laid  down  in  his  judgment     They  stand 
on  an  entirely  diflFerent  footing. 

I  am  of  opinion,  therefore,  that  the  covenant  on  which 
this  action  is  brought  is  not  ultra  vires,  that  is,  it  is  not 
forbidden  expressly  or  by  implication  by  the  Acts  of  Par- 
liament relating  to  these  Companies;  and  I  am  happy  to 
find,  that  the  law  of  this  case  coincides  with  the  honesty 
of  it,  and  does  not  sanction  the  breach  by  the  defend- 
ants' Company  of  the  solemn  contract  into  which  they 
have  fairly  entered  and  from  which  they  are  trying  to  es- 
cape 

His  Lordship  added — The  Lord  Chief  Baron  doubts 
upon  the  subject,  but  he  c<mcurs  with  the  majority  of  the 
Court  for  the  purpose  of  pronouncing  judgment  in  favour 
of  the  plaintiffs.  The  inclination  of  his  opinion,  although 
he  has  not  formed  a  positive  one,  is  with  the  judgment 
which  has  been  given  by  my  Brother  Martin.  Judgment 
will  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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July  6. 


By  an  agree- 
ment of  refer- 
ence entered 
into  by  A.,  B., 
C,  and  D.,  cer 
tain  matters  in 
difference  were 
referred  to  ar- 
bitration, and 
the  arbitrators 
were  thereby 
empowered  to 


WiLLUMS  V.  Wilson  and  Another,  Executors  of  Duhgan 
M'Laoulan^  deceased. 

JL  HIS  was  a  special  verdict. — The  declaration  stated  that, 
in  the  lifetime  of  D.  MTiachlan  and  before  the '  making 
of  the  agreement  and  submission,  certain  differences  had 
arisen  and  were  depending  between  the  plaintiff  and  the 
said  Duncan  M'Lachlan,  one  Henry  Case,  and  one  Peter 
Steward,  respectively,  and  thereupon  theretofore,  and  in 
the  lifetime  of  the  said  D.  M'Lachlan,  to  wit,  on  the  9th 
make  the  award  of  September,  1851 ,  by  a  certain  agreement  in  writing  then 
ing  the  death      made  by  and  between  the  said  D.  H'Lachlan  of  the  first 

of  any  of  the 
parties;'*  and 
the  submission 
of  reference 
might  be  made 
a  rule  of  Court 
at  the  instance 
of  either  of  the 
parties  to  the 
reference;  and 
the  costs  of  the 
agreement,  and 
of  the  reference, 
and  of  the  ar- 
bitrators and 
award,  and  of 
the  making  of 
the  submission 
a  role  of  Court, 
should  be  in  the 
discretion  of  the 
arbitrators."^  B. 
died  before  the 


part,  and  the  said  Henry  Case  of  the  second  part,  the 
plaintiff  of  the  third  part,  and  the  said  Peter  Steward  of 
the  fourth  part;  the  said  D.  M'Lachlan,  H.  Case,  the 
plaintiff,  and  the  said  P.  Steward  did  severally  and  re- 
spectively agree  with  each  other  that  the  said  matters  in 
difference  should  be  referred  and  submitted  to  one 
Samuel  Hawes  and  one  James  Ratchford  de  Wolf,  and 
such  third  person  as  the  said  S.  Hawes  and  J.  R  de  Wolf 
should,  in  writing  under  their  hands,  by  indorsement  on 
the  said  agreement  before  or  after  proceeding  on  the  said 
reference,  appoint,  or  any  two  of  them ;  and  that  the  award 
and  determination  of  the  said  arbitrators,  or  any  two  of 
them,  should  be  final  and  conclusive  in  the  premises,  if 

making  of  the 

award.  The  arbitrators,  by  their  award,  found  that  a  certain  sum  of  money  was  due  from  B.  in  his 
lifetime  to  A.,  and  was  then  still  due,  and  they  awarded  and  directed  the  personal  re)tresentatives 
of  B.  (the  defendants)  to  pay  the  same  within  seven  days;  and  they  further  awarded  and  directed  that 
the  costs  of  the  agreement  of  reference  of  the  said  arbitrators  and  of  the  award  should  be  borne  and 
paid  equally  by  B.'s  personal  representatives  and  by  A.,  and  that  "  ike  costs  and  ckarffet  ofmakiatg 
such  submission  a  rule  of  Court  should  be  paid  and  borne  by  the  party  disobeying  the  avard  and 
obliging  the  same  to  be  made  a  rule  qf  Court." 

In  an  action  by  A.  against  the  personal  repreeentatires  of  B.  to  recover  the  amount  so  found  by  the 
awnrd  to  be  due  to  him  from  B.  in  his  lifetime,  as  above  mentioned, .  the  defendants  pleaded  by 
setting  out  the  award,  and  by  averring  that  it  was  not  a  final  award;  upon  which  plea  the 
plaintiff  took  issue.  A  special  verdict  was  agreed  upon,  and  by  it  the  jury  found  the  fects  that  the 
agreement  of  reference  and  the  award  were  such  as  were  set  forth  in  the  plea,  and  they  left  the 
question  to  the  Court  to  say  whether  or  not  the  award  was  final : — //«U,  first,  that  the  cUuse  by 
which  the  arbitrators  directed  the  party  disobeying  the  award  to  pay  the  costs  was  uncertain,  and 
vitiated  the  whole  award;  and  secondly,  that  the  form  in  which  the  question  was  nused  for  the  opin- 
ion of  the  Court  was  proper. 
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made  in  writing  and  ready  to  be  delivered  to  either  of  1868. 
the  said  parties  in  difierenoe  on  or  before  the  20th  of 
September  then  next  ensuing,  to  wit,  on  the  20th  of  Sep* 
tember,  1851,  or  such  further  day  as  the  said  arbitrators, 
or  any  two  of  them,  should  by  memorandum  in  writing 
from  time  to  time  appoint  for  that  purpose;  and  that 
such  award  the  said  arbitrators,  or  any  two  of  them, 
should  have  power  to  make,  notwithstanding  the  death 
of  any  or  either  of  the  parties  thereto;  and  that  the  said 
parties  thereto  respectively  should  and  would  well  and 
truly  obey,  abide  by,  perform,  fulfil,  and  keep  the  award, 
order,  arbitrament,  final  end,  and  determination  of  the 
said  arbitrators  or  any  two  of  them,  touching  the  matters. 
The  declaration  then  stated  that  the  respective  parties 
promised  to  fulfil  the  award;  that  D.  M^Lachlan  died  be* 
fore  the  making  of  the  award;  that  the  award  was  made, 
by  which  it  was  found  and  determined  that  5391.  Ss.  6cL 
was  due  and  owing  by  D.  M^Lachlan,  in  his  lifetime,  to 
the  plaintiff;  and  they  the  said  arbitrators  respectively 
did  thereby  award,  determine,  and  direct  that  the  person* 
al  representatives  of  the  said  D.  M'Lachlan,  to  wit,  the 
defendants,  should,  within  seven  days  of  the  date  of  the 
said  award,  pay  the  said  sum  of  589L  Ss.  6d  to  the  plain- 
tiff at  the  office  of  Mr.  Brooker,  solicitor,  46,  Castle- 
street,  Liverpool,  in  the  county  of  Lancaster.  It  was 
then  averred  that,  although  the  said  period  of  seven 
days  had  elapsed  before  the  commencement  of  this  suit, 
the  defendants,  executors  as  aforesaid,  did  not  nor  would, 
within  the  last-mentioned  period,  or  at  any  other  time, 
either  at  the  said  office  of  the  said  Mr.  Booker,  or  at  any 
other  place,  pay  the  plaintiff  the  said  sum  of  539Z.  Ss.  6d. 
or  any  part  thereof,  but  wholly  neglected  and  refused  so 
to  do,  and  that  the  said  sum  was  still  wholly  due  and 
unpaid  to  the  plaintiff. 

The  defendants,  in  their  plea,  set  out  the  award  verba- 
tim. The  award  recited  the  agreement  of  reference,  by 
which  it  was  agreed  that  the  arbitrators,  or  any  two  of 
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^853.  ^  them,  should  have  power  to  make  such  award,  "  notwith- 
standing the  death  of  any  of  the  said  parties  in  difference;" 
and  that  '^  the  submission  should  or  might  be  made  a  rule 
or  order  of  her  Majesty's  Court  of  Queen's  Bench  at  "West- 
minster, or  any  other  Court  of  record,  at  the  instance  of 
either  of  the  said  parties  to  the  reference ;  and  lastly,  that 
the  costs  of  that  agreement  and  of  the  reference,  and  of 
the  said  arbitrators  and  award,  and  of  the  making  that 
submission  a  rule  of  any  such  Court  of  record,  should  be 
in  the  discretion  of  us  the  said  arbitrators,  or  any  two  of 
us."  The  award  then  proceeded  to  state,  that  the  arbi- 
trators had  taken  upon  themselves  the  burden  of  the  said 
reference,  and  had  heard  the  matters  in  dispute ;  and  that 
they  made  their  award ;  and  that  they  found  "  that  there 
was  justly  due  and  owing  by  the  said  D.  M'Lachlan,  in  his 
lifetime,  to  the  said  J.  W.  Williams,  the  sum  of  539L  Sa.  6d., 
and  that  the  same  sum  is  still  due  and  owing  as  aforesaid. 
And  we  award  and  direct  that  the  personal  representa- 
tives of  the  said  D.  M'Lachlan  do,  within  seven  days  from 
the  date  of  this  award,  pay  the  said  sum  of  5S9L  Ss,  6d.  to 
the  said  J.  W.  Williams,  at  the  office  of  Mr.  Booker,  solici- 
tor, of  46,  Castle-street,  Liverpool,  in  the  county  of  Lan- 
caster. And  we  do  further  find,  that  there  was  due  and 
owing  by  the  said  H.  Case  to  the  said  D.  M*Lachlan,  in 
his  lifetime,  the  sum  of  SSL  Os.  1(2.,  and  that  the  same  is 
still  due  and  owing  as  aforesaid.  And  we  award  and  di- 
rect that  the  said  Henry  Case  do,  within  the  time  and  at 
the  place  aforesaid,  pay  unto  the  personal  representatives 
of  the  said  D.  M*Lachlan  the  said  sum  of  38Z.  Os.  1  d.  And 
we  do  further  award  and  direct  that,  after  payment  of  the 
said  sum  of  5392.  88.  6d.  by  the  representatives  of  the 
said  D.  M'Lachlan  to  the  said  J.  W.  Watkins  as  aforesaid, 
that  a  certain  bill  of  sale  duly  executed,  bearing  date  the 
11th  of  November,  1850,  whereby  the  said  P.  Steward,  for 
a  valuable  consideration,  assigns  unto  the  said  D.  M'Lach- 
lan  eight  sixty-fourth  parts  or  shares  of  and  in  the  ship 


TRINITY-  VACATION,    17  YICT.  93 

or  vessel  called  the  *  Sinus/  of  Liverpool,  and  which  bill 
of  sale  is  now  in  the  possession  of  the  said  J.  W.  Williams, 
and  which  he  now  claims  as  a  lien,  shall  be  thereupon  de- 
livered up  by  the  said  J.  W.  Williams  unto  the  said  repre- 
sentatives of  the  said  D.  M'Lachlan,  free  from  any  claim, 
charge,  lien,  or  demand  whatsoever  of  the  said  J.  W.  Wil- 
liams, or  any  other  person ;  and  that  thenceforth  such  bill 
of  sale  and  the  shares  therein  represented  to  be  assigned 
of  and  in  the  said  ship  or  vessel,  shall  be  the  property  of 
the  said  representatives  of  the  said  D.  MXachlan.  And 
we  award  that  there  are  no  other  differences  between  the 
said  parties  or  any  or  either  of  them.  And  further,  we 
award  and  direct  that  the  costs  of  the  said  agreement  of 
the  said  reference  to  us  the  said  arbitrators  and  of  this 
our  award  shall  be  borne  and  paid  equally  by  and  be- 
tween the  said  representatives  of  the  said  D.  M'Lachlan 
and  the  said  J.  W.  Williams ;  and  that  the  costs  and  charges 
of  making  such  submission  a  rule  of  Court  shall  be  paid 
and  borne  by  the  party  disobeying  this  our  award  and 
obliging  the  same  to  be  made  such  rule  or  order."  The 
plea  concluded  as  follows: — "And  the  defendants  further 
say  that  such  award  is  not  a  final  award." 

The  plaintiff  joined  issue  thereon. 

At  the  trial,  before  Martin,  B.,  a  special  verdict  was 
agreed  upon,  by  which  the  jury  found  the  fact  that  such 
agreement  was  entered  into  (setting  out  the  agreement) ; 
and  that  the  award  mentioned  in  the  declaration  was  that 
set  forth  in  the  plea;  and  they  referred  the  question  to 
the  Court  whether  or  not  this  award  was  a  final  award. 

The  case  was  argued  last  Easter  Term  (April  25)  by 

Cowling  for  the  plaintiff. — The  question  raised  for  the 
opinion  of  the  Court  is,  whether  this  award  is  valid.  The 
defendants  object  that  the  provision  by  which  the  arbi- 
trators have  awarded  that  the  costs  and  charges  of  making 
the  submission  a  rule  of  Court  shall  be  paid  and  borne  by 
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the  party  disobeying  the  award,  and  obliging  the  same  to 
be  made  such  rule  or  order,  vitiates  the  whole  award.  And 
the  question  is,  whether  that  provision  is  bad,  and  has  the 
eflPect  contended  for.  [Pollock,  C*  B. — ^We  entertain  some 
doubt  whether  the  question  is  properly  brought  before  the 
Court  in  the  present  form:  ought  not  the  objection  to  have 
been  raised  by  demurrer  to  the  plea?  Is  not  the  only 
issue  here  whether  the  award  is  in  the  terms  stated  in  the 
plea?]  The  jury  find  that  the  award  is  in  the  terms  stated 
in  the  plea,  but  they  leave  the  question  of  its  validity  to 
the  Court.  If  the  award  was  good,  the  plaintiff  would  be 
entitled  to  judgment  non  obstante  veredicto,  for  the  plea 
would  be  bad.  The  plaintiff  therefore  prays  the  Court  to 
find  that  the  award  is  final.  First,  the  provision  in  ques^ 
tion  is  not  objectionable  on  the  ground  of  such  uncertainty, 
as  to  be  fatal  to  the  award.  If  at  the  expiration  of  the 
specified  time  the  award  be  disobeyed,  the  party  who  dis- 
obeys it  is  to  pay  the  costs  in  question.  If  the  arbitrators 
had  awarded  that  in  the  event  of  the  arrival  of  a  certain 
ship,  one  of  the  parties  should  pay  these  costs,  the  provi- 
sion would  have  been  good ;  for  although  the  happening 
of  a  particular  event  upon  which  the  payment  is  made  to 
depend  be  uncertain  at  the  time  of  the  making  of  the  award, 
still  the  award  may  be  good.  The  same  reasoning  applies 
to  the  case  where  it  is  uncertain  at  that  time  which  of  the 
parties  may  be  called  upon  to  make  the  payment.  This 
principle  is  to  be  found  in  Watson  on  Awards,  p.  177, 
where  it  is  said  "  As  to  the  certainty  and  conclusiveness 
of  an  award,  the  rule  adopted  by  the  Courts  in  construing 
awards  is,  that  unless  an  award  appears  not  to  be  final  or 
certain,  either  on  the  face  of  the  award  or  by  averment, 
it  is  to  be  considered  certain  and  final,  althougli  it  may 
or  may  not  be  certain  or  final  according  to  extrinsic  cir- 
cumstances, as  if  costs  be  awarded  to  be  paid  in  certain 
proportions,  and  that  all  sums  already  paid  by  the  parties 
be  taken  into  account:  this  award  is  either  certain  or  not> 
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as  the  sums  paid  are  or  are  not  certain,  and  the  Court  1853. 
will  not  intend  that  those  sums  are  uncertain :'  Cargey 
V.  Aitcheson  (a).  The  defendants  will  rest  their  case  prin- 
cipally upon  the  decision  of  this  Court  in  Smith  v.  Wit- 
aan  (6).  There,  by  the  terms  of  the  agreement  to  refer, 
the  costs  of  the  submission,  reference,  award,  and  of  mak- 
ing the  submission  a  rule  of  Court  were  to  be  in  the  dis- 
cretion of  the  arbitrators;  and  the  arbitrators,  after  dis- 
posing of  the  costs  of  the  submission,  reference,  and  award, 
awarded,  that  the  costs  of  making  the  submission  a  rule 
of  Court  should  be  paid  by  such  of  the  parties  through 
whose  default  in  the  performance  of  the  award  the  same 
should  become  necessary.  The  Court  reluctantly  came  to 
the  conclusion  that  the  award  was  bad.  That  decision 
goes  to  an  extreme  length,  and  it  is  submitted  that  the 
Court  will  not  extend  it.  .  [Pollock,  C.  B. — It  seems  as  if 
the  arbitrators  had  made  the  award  in  this  case  for  the 
mere  purpose  of  questioning  that  decision.  Parke,  B. — 
Suppose  that  one  of  the  parties,  without  disobeying  the 
award,  makes  the  submission  a  rule  of  Court  for  the  pur- 
pose of  moving  to  set  it  aside,  who  is  to  pay  the  costs  in 
that  case?]  The  simple  fact  that  the  adjudication  of  the 
arbitrators  is  made  to  depend  upon  some  future  event, 
does  not  vitiate  the  award;  non  constat  that  such  uncer- 
tainty will  ever  arise;  if  it  has  arisen  the  defendant  ought 
to  have  averred  it  in  his  plea. 

Secondly. — This  is  a  matter  purely  within  the  discre- 
tion of  the  arbitrators.  They  were  not  under  any  obliga- 
tion to  award  with  respect  to  these  costs,  and  consequent- 
ly the  clause  objected  to  may  be  rejected  as  surplusage. 
In  Russell  on  Awards,  p.  373,  it  is  laid  down,  that,  ''  in 
general,  where  the  costs  of  the  cause  or  of  the  reference 
are  in  the  arbitrator's  discretion,  he  need  not,  unless  he 
please,  give  any  directions  respecting  themu"    [Piatt,  R — 

(a)  3  D.  &  B.  438.  (b)  2  Ezch.  327. 
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1853.  One  difficulty  here  arises  From  the  fact,  that  the  arbitra- 
tors have  exercised  their  discretion  over  these  costs.]  The 
question  is,  whether  the  determination  of  these  costs  was 
a  matter  in  dispute  referred  to  the  arbitrators,  and  the  de- 
termination of  which  is  essential  to  the  validity  of  the 
whole  award.  This  subject  was  fully  discussed  in  Wright- 
son  V.  Bywater  (a).  There,  although  certain  equity  suits, 
which  were  matters  in  difference,  were  not  disposed  of 
by  the  arbitrator,  the  award  was  held  sufficient,  upon  the 
ground  that  the  parties  had  given  the  power  to  the  arbi- 
trator to  dispose  of  all  matters,  but  had  not  made  it  a 
condition  that  all  matters  should  be  disposed  of  by  him. 
And  the  same  rule  is  laid  down  by  Parke,  B.,  in  NichoUs  v. 
Jones  (6),  where,  in  answer  to  an  objection  to  an  award, 
on  the  ground  that,  in  one  respect,  there  was  an  imper- 
fect execution  of  the  power  granted  to  the  arbitrators,  he 
says,  "  supposing  all  that  part  of  the  award  wrong,  it  does 
not  affect  the  entire  award,  because  the  parties  have  not 
made  it  a  condition  that  the  arbitrators  shall  direct  some- 
thing to  be  done,  but  have  only  given  them  power  to  di- 
rect what,  if  anything,  shall  be  done;  and  I  have  already 
expressed  an  opinion,  that  the  question,  whether  a  defec- 
tive execution  of  the  power  vitiates  the  whole  award,  de- 
pends upon  whether  the  exercise  of  it  is  a  condition  or 
not."  [Parke,  B. — The  plaintiff  must  contend  that,  in 
the  case  where  one  of  the  parties  disobeys  the  award,  he 
must  pay  these  costs ;  but  that,  in  other  cases,  inasmuch 
as  the  arbitrators  are  silent  as  to  the  payment  of  costs, 
each  party  will  have  to  pay  his  own.]  It  is  said,  in  Wat- 
son on  Awards,  p.  208,  that  "  it  appears  to  have  been  de- 
cided, that  an  award  that  a  person  shall  enter  into  such  a 
security  as  counsel  shall  advise  would  be  good,"  referring 
to  Rolle  "Arbitr."  (H)  4,  5,  6,  7.  It  is  therefore  submitted 
that  the  award  is  good. 

(a)  3  M.  &  W.  199.  (b)  6  Exch.  373. 
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Watson  contrk — The  defendants  are  supported  in  their  ^863. 
objection  to  the  award  upon  both  points  hj  recent  deci- 
sions. Taking  the  last  point  first,  it  is  clear  that  the 
arbitrators  were  bound  to  decide  upon  these  costs.  The 
manner  in  which  that  matter  was  to  be  disposed  of  was 
within  their  discretion,  but  they  were  bound  to  pass  their 
judgment  upon  it.  In  Richardson  v.  Worsley  (a),  where 
the  agreement  of  reference  contained  a  stipulation  that 
the  costs  of  the  agreement  and  of  the  reference  and  award 
should  be  in  the  discretion  of  the  arbitrator  and  be  de- 
frayed as  he  should  direct,  this  Court  held  that  the  award 
which  made  no  mention  of  these  costs  was  bad.  Alderson, 
B.,  there  says,  "  The  meaning  of  the  agreement  of  refer- 
ence is,  that  the  arbitrator  shall  award  respecting  the 
costs;  but  that  it  shall  be  in  his  discretion  to  direct  in 
what  manner  they  shall  be  paid.''  And  Rolfe,  B.,  says, 
"  The  parties  certainly  intended  that  there  should  be  an 
adjudication  as  to  the  costs."  The  parties  leave  the  man- 
ner in  which  the  costs  are  to  be  paid  to  the  discretion  of 
the  arbitrators,  and  the  coats  are  to  be  paid  in  the  manner 
which  they  direct  And,  moreover,  if  the  matter  be  with- 
in the  discretion  of  the  arbitrators,  they  have  in  the  present 
case  exercised  their  discretion  by  deciding  upon  the  costs. 
[Platty  B — It  is  perfectly  clear  that  the  parties  to  the  sub- 
mission did  not  intend  to  leave  this  question  untouched.] 
NichoUs  V.  Jones  (b),  was  a  very  different  case  to  the  pre- 
sent. There  the  execution  of  the  power  given  to  the 
arbitrators  was  not  obligatory  upon  them.  In  Stonehewer 
r.Farrar(c),  Patteson^  J.,  says,  "The  case  in  which  it 
was  held  that  an  arbitrator  might  omit  to  exercise  the 
power  of  specifically  regulating  the  enjoyment,  cannot 
help  an  award  where  the  arbitrator  has  undertaken  to 
give  a  specific  regulation,  and  has  done  it  erroneously.'' 

(a)  5  Exch.  613.  (h)  6  Exch.  373.  (c)  6  Q.  B.  743. 

VOL.  IX.  H  BXCH. 
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1853.  Secondly,  the  case  of  SmiA  v.  Wilson  (a)  is  a  direct  au- 

thority upon  the  main  point.  The  present  case  is  even 
the  stronger  of  the  two.  The  arbitrators  had  no  power  to 
make  any  such  order  upon  the  defendants,  who  are  not 
parties  to  the  reference.  If  the  executors  have  no  assets, 
they  would  not  be  liable.  Suppose  the  executors  refuse 
to  pay  the  money  on  that  ground,  and  then  Case  also  re- 
fuses to  pay,  which  of  these  parties,  for  they  both  disobey 
the  award,  would  have  to  pay  the  costs  of  making  the 
submission  a  rule  of  Court?  The  award  merely  has  re- 
gard to  one  event,  and  leaves  other  contingencies  altoge- 
ther unprovided  for. 

Cowling,  in  reply,  cited  Bury  v.  Dunn  (b),  and  contend- 
ed upon  this  point  that  the  award  did  not  give  rise  to 
any  inevitable  uncertainty;  and  that  the  defendant,  to 
avail  himself  of  such  objection,  ought  to  have  shewn  by 
his  plea  that  such  uncertainty  had  arisen. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings  and  the  facts,  his 
Lordship  proceeded:) — This  case  was  argued  before  us  in 
£aster  Term  last,  but  stood  over  in  consequence  of  a  doubt 
whether  the  question  was  properly  raised  on  the  special 
verdict,  as  well  as  on  account  of  the  nicety  of  the  question 
itself. 

The  question  argued  was,  whether,  the  submission  (inter 
alia)  including  a  provision  that  the  costs  of  the  agreement 
of  reference,  of  the  reference,  and  of  the  arbitrators  and 
award,  and  of  the  making  of  that  submission  a  rule  of  a 
Court  of  record,  shall  be  in  the  discretion  of  the  arbitra- 
tors or  any  two  of  them,  the  award  was  final,  which  di- 

(a)  2  Exch.  327.  (b)  1  Dowl.  &  L.  141. 
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rected  that  the  costs  of  the  agreetaent^  atid  of  the  refer-  1863. 
ence,  and  of  the  arbitrators  and  of  the  award,  should  b^ 
borne  equally  between  those  who  were  substantially  th4 
litigant  parties;  and  that  the  costs  and  charges  of  mak- 
ing the  submission  a  rule  of  Court,  which  are  required 
to  be  adjudicated  on  separately,  should  be  paid  by  the 
party  disobeying  the  award,  and  obliging  the  same  to  be 
made  such  rule  or  order. 

The  objection  was  made,  not  to  the  first  part  of  this 
portion  of  the  award  as  to  the  division  of  costs,  but  to  the 
latter,  as  to  the  costs  of  the  submission  being  made  a  rule 
of  Court,  which  it  was  argued  was  not  final,  because  it 
did  not  provide  for  all  cases  of  the  payment  of  costs  and 
charges  of  making  the  submission  a  rule  of  Court 

The  same  question,  on  a  similar  award,  was  brought 
brfore  this  Court  in  the  year  1848;  and  the  Court — ^the 
Chief  Baron  and  the  present  Lord  Chancellor,  my  Brother 
PlaUy  and  myself— -reluctantly  decided  that  the  award  was 
bad  on  that  account:  2  ExcL  327.  This  action  is  brought 
for  the  purpose  of  questioning  the  propriety  of  that  deci- 
sion in  a  more  formal  manner^  and  probably  carrying  the 
record  up  to  a  Court  of  error.  We  have  reconsidered  the 
{armer  decision  of  the  Court,  and  with  the  hope  of  finding 
a  sufficient  ground  for  holding  that  the  award  is  good  in 
this  respect;  but  we  cannot  satisfy  ourselves  that  it  was 
wrong,  and  we  think  we  ought  to  be  bound  by  it 

We  do  not  think  the  award  can  be  made  good  on  the 
ground  that  this  matter  is  left  to  the  discretion  of  the 
arbitrator,  in  the  sense  that  he  may  award  upon  this  ques** 
tion  or  not  as  he  thinks  fit  We  think  it  clear  that  it  was 
intended  that  he  should  exercise  his  discretion  on  the 
question  of  the  costs,  not  whether  he  would  award  upon 
that  question  or  not  at  his  option  or  discretion. 

But  it  seems  to  us  that  he  has  not  finally  decided  upon 
the  coetB  of  procuring  the  submission  to  be  a  rule  or  order 
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1863.  of  Court  in  all  cases  in  which  that  question  could  arisey 
hj  awarding  that  they  shall  be  paid  by  the  party  disobey- 
ing the  award,  and  making  it  necessary  to  be  made  a  rule 
or  order  of  Court. 

This  provision  will  decide  sufficiently  all  cases  in  which 
it  shall  become  necessary  to  take  that  step  to  enforce  the 
award  against  a  party  disobeying  it,  although  it  is  to  be 
observed,  that  there  are  several  things  to  be  done  by  dif- 
ferent parties,  and  two  parties  may  disobey,  and  there  may 
be  a  difficulty  in  saying  what  is  to  be  done  in  such  a  case, 
and  who  is  to  pay  the  costs;  or  it  may  be  that  one  may 
make  it  a  rule  of  Court  in  order  to  move  to  set  aside  the 
award  and  fail  in  his  application  to  set  it  aside,  and  yet 
obey  the  award :  that  would  make  another  difficulty.  But 
what  weighs  the  most  with  us  is,  that  it  is  necessary  to 
make  the  submission  and  reference  a  rule  of  Court,  al- 
though the  award  is  performed  by  both  parties,  and  that 
in  order  to  ascertain  the  costs  of  the  agreement  and  refer- 
ence, the  arbitrators  not  having  done  so,  and  no  one  but 
the  Master  of  the  Court,  of  which  the  submission  is  a  rule, 
having  power  to  tax  the  costs.  These  costs  are  to  be  paid 
by  the  representatives  of  Duncan  M'Lachlan  and  by  Wil- 
liams, in  equal  moieties,  and  not  each  to  pay  his  own,  and 
no  provision  is  made  as  to  who  is  to  pay  the  costs  of  having 
the  submission  made  a  rule  of  Court  in  that  case.  The 
award  provides  only  for  the  case  where  the  award  is  dis- 
obeyed, and,  in  this  supposed  case,  the  submission  must  be 
made  a  rule  of  Court,  though  the  award  is  never  disobeyed 
at  all. 

It  is  with  regret  that  we  find  ourselves  obliged  to  hold, 
according  to  our  former  decision,  that  the  award  is  void  on 
this  ground.  It  follows,  as  a  consequence  from  the  rule, 
that  the  award  must  be  made,  and  be  final  on  each  subject 
of  difference,  though  it  may  be  easily  obviated  by  insert- 
ing a  clause  in  the  submission  to  avoid  that  necessity. 

The  doubt  as  to  the  propriety  (which  was  principally 
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felt  by  myself,)  of  raising  the  question  in  this  case  by  a 
special  verdict,  is  removed  by  considering  the  terms  of  the 
plea. 

The  plea,  after  stating  the  award  at  length,  avers  that 
it  was  not  a  final  award.  It  does  not  state  on  what  ground ; 
but  under  that  allegation  the  defendant  may  shew  that 
there  was  one  matter  submitted  on  which  no  proper  award 
was  made;  and  the  defendant,  in  proving  that  the  sub- 
mission included  the  decision  of  the  question  of  the  costs 
of  making  the  agreement  a  rule  of  Court,  proves  that,  if 
the  award  is  not  final  upon  that  matter.  The  question  of 
law  is  properly  referred  by  the  jury  to  the  Court.  Our 
judgment  therefore  is  for  the  defendant. 

Judgment  for  the  defendant. 
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IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  Ae  Court  of  Ewehequer). 


June  S5. 


Hastie  and  Others  v.  Couturier  and  Others. 

Jb^RROR  on  a  bill  of  exceptions^  as  allowed  by  the  Court 
of  Exchequer  in  the  case  of  Couturier  v.  Hastie  (a).  The 
bill  of  exceptions  set  out  the  eyidence  (b),  and  contained  an 
allegation  that  the  meaning  of  '^  free  on  board"  is,  that  the 
goods  are  on  board.    The  bill  of  exceptions  also  stated. 


The  plaintiflb, 
merchants  at 
Smyrna,  char- 
tered a  Teaad 
to  proceed  to 
Salonica,  and 
there  haying 
loaded  a  cargo 
of  Indian  com     _ 

ttfe^rt  L  Ae  *^at  the  Lord  Chief  Baron,  at  the  trial  of  the  cause,  ruled 
United  King-  ^g  foUows  (c) :  "  That  the  meaning  and  construction  of 
pUintifi  ac-  the  contract  with  A.  Callender  was,  that  A.  Callender,  as 
ped  at  Salonica  purchaser,  was  to  take  upon  himself  all  risk,  from  the  time 
if ind?MMm-  ^^  *^^  shipment  of  the  corn;  that  the  purchaser  bought 
and  on  the  22nd  the  cargo,  if  it  existed  at  the  date  of  the  contract ;  but  that  if 

of  February,  °  '  ' 

1848,  the 

master  signed  a  bill  of  hiding  making  the  com  dellTerable  ^  to  order  of  the  pkintifis  or  to  their  ar- 
signs,  he  or  they  paying  freight  as  per  charterparty.**  The  plaintiffs  indorsed  the  bill  of  lading,  and 
sent  it  together  with  the  charterparty  to  B ,  tneir  London  agent,  with  orders  to  sell  the  cargo  on 
their  account;  and  they  alio,  through  B.,  insured  the  cargo  **  at  and  from  Salonica  to  the  port  cf  dis- 
chaige  in  the  United  Kingdom,'*  &c,  **  com  warranted  free  from  arerage,  unless  genersl,  or  the  ship 
be  stranded.**  On  the  1st  of  May,  1848,  B.  employed  the  defendants,  corn-factors  in  London,  to 
sell  the  cargo,  and  sent  them  the  bill  of  huiing  indorsed,  the  charterparty,  and  policy  of  insurance, 
and  they  advanced  6001.  on  the  cargo.  The  custom  of  com-factois  is  to  sell  under  a  del  credere 
commission,  and  when  so  selling  not  to  mention  the  purchaser.  On  the  15th  of  May,  1848,  the  de- 
fendants sold  the  cargo  to  C,  and  sent  him  a  bought  note,  which  stated  that  he  had  bought  of  them 
**  1180  quarters  of  Salonica  Indian  com  of /air  average  qualify  when  shipped^  at  27s.  per  quarter, 
free  on  board,  and  induding  freight  and  innuranee,  to  a  safe  port  in  the  United  Kingdom,  payment 
at  two  months  fit>m  this  date,  upon  handing  orer  shipping  documents.'*  On  the  same  day,  the  defend- 
ants wrote  to  B.  advising  him  of  the  sale,  but  without  making  any  mention  of  the  purchaser,  or  of 
commission.  The  vessel  sailed  from  Salonica  on  the  28rd  of  February,  and  having  met  with  tem* 
pestuous  weather,  the  cargo  became  so  heated  and  fermented  that  the  vessel  was  obliged  to  put  into 
Tunis  Bay,  where  the  cargo,  having  been  surveyed,  was  found  to  be  unfit  to  be  carried  further,  and, 
on  the  24th  of  April,  it  was  sold.  On  the  23rd  of  May,  C.  gave  the  defendants  notice  that  he  re- 
pudiated the  contract,  on  the  ground  that  the  cargo  did  not  exist  at  the  time  of  the  sale  to  him. 
In  March,  1849,  C.  became  bankrupt.  The  plaintiffs  brought  the  present  action  against  the  de- 
fendants to  recover  the  price  of  the  cargo,  and  decbured  speciaSy  on  a  del  credere  guarantie: — Held^ 
in  the  Exchequer  Chamber,  reversing  £e  judgment  of  the  Court  of  Exchequer,  that  the  contract  was 
fer  the  sale  of  a  cargo  supposed  to  exist  and  capable  of  tnnsfer  to  the  purchaser,  and  that,  inasmuch 
as  it  had  been  sold  to  other  persons  prior  to  the  time  of  the  contract,  the  plaintifis  could  not  recover. 


(a)  8  Exch.  40. 

(b)  The  pleadings  and  mate- 
rial facts  are  fully  stated  in  the 
report,  8  Exch.  40. 

(c)  His  Lordship  appended  to  it 


the  following  memorandum — *^  I 
have  signed  thisbill  of  exceptions 
as  the  ruling  of  the  Court,  but 
my  own  opinion  was  and  is  in 
opposition  to  this  ruling.** 
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it  had  been  damaged  or  lost,  he  bought  the  benefit  of  the  185a 
insurance,  but  no  more;  and  that  by  selling  the  cargo  the 
vendor  undertook  that  the  vendee  should  have  it,  if  it 
existed,  and  that  the  vendor  had  not  sold  it  before  to 
another.  And  the  Lord  Chief  Baron  then  further  ruled 
and  directed  the  jury,  that,  if  they  believed  the  evidence, 
the  sale  of  the  cargo  at  Tunis  by  the  agents  of  the  defend- 
ants was  not  such  a  sale  as  to  defeat  the  contract,  and 
that  it  was  rendered  necessary  in  consequence  of  sea 
damage,  and  was  made  merely  to  prevent  the  loss  being 
so  great  as  it  otherwise  would  necessarily  have  been/' 
The  case  was  argued  (a)  (June  17)  by 

Butt  (Bovill  with  him),  for  the  plaintiffs  in  error,  the 
defendants  below. — ^The  plain  and  literal  meaning  of  the 
contract  is,  that  the  cargo  was  in  existence,  and  capable 
of  being  transferred  to  the  purchaser  at  the  time  of  the 
contract;]  and  that  for  the  price  he  was  to  have  the  benefit 
of  the  contract  for  freight,  and  the  security  of  the  policy 
of  insurance.  There  is  nothing  in  the  language  of  the 
contract  to  raise  any  implication  that  the  purchaser  bought 
the  mere  chance  of  the  cargo  being  in  existence.  Suppose 
the  cargo  had  been  totally  destroyed  by  the  vendor  before 
the  time  of  the  contract,  would  the  vendee  have  been  lia- 
ble? There  is  no  substantial  difference  between  that  case 
and  a  sale,  as  in  this  case,  by  an  agent  in  consequence  of 
the  cargo  being  damaged.  Had  the  intention  been  that 
the  vendee  should  purchase  the  cargo,  if  it  existed,  but,  if 
damaged  or  lost,  only  the  benefit  of  the  insurance,  it  would 
have  been  easy  to  have  said  so.  The  construction  of  the 
other  side  would  import  into  the  contract  the  words  "  the 
cargo  to  be  at  the  risk  of  the  purchaser  from  the  time  of 

(a)  Before  Cdendge,  J.,  MavJUy  J.,  CrempeR^J^  WigJUman^  J.,  WUr 
liasMj  J-,  TaJfourd,  J.,  and  Crampton,  J. 
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1853.  the  shipping  thereof/'  One  of  the  grounds  upon  which 
the  judgment  of  the  Cpurt  below  proceeded  was,  that  the 
purchaser  was  to  be  indemnified  by  having  the  cargo  fully 
insured;  but  that  is  erroneous,-  for,  if  there  had  been  an 
absolute  total  loss,  he  would  have  had  no  remedy  under 
the  policy.  If  the  vendor  had  himself  sold  the  cargo  at 
Tunis,  according  to  the  judgment  of  the  Court  below,  he 
could  not  have  recovered;  and  it  can  make  no  difference 
that  the  sale  was  rendered  necessary  by  sea  damage.  The 
interpretation  put  on  the  words  "free  on  board,"  is  not 
warranted  by  the  case  of  Gowayee  v.  Thompson  (a).  There 
the  purchaser  had  paid  for  the  goods,  and  the  ship  was  in 
effect  his  warehouse.  Where  a  vendee  has  paid  the  pur- 
chase-money upon  the  sale  of  a  specific  article,  which  was 
not  in  existence  at  the  time  of  the  contract,  he  may  recover 
back  the  money,  as  upon  a  failure  of  consideration:  Strick- 
land V.  T%imer(b)',  for,  in  every  bargain  and  sale  of  a 
chattel,  there  is  an  implied  undertaking  that  it  exists  as 
such,  though  none  as  to  its  condition  at  that  time :  Barr  v. 
Oibson  (c). 

Cowling  for  the  defendant  in  error. — In  order  to  ascer- 
tain the  true  construction  of  the  contract,  it  is  necessary 
to  advert  to  the  situation  of  the  contracting  parties.  They 
were  aware  that  the  cargo  had  been  shipped  "free  on 
board''  at  Salonica,  on  the  22nd  of  February.  They  also 
knew,  that  from  that  time  nothing  had  been  heard  of  the 
vessel  or  cargo;  that  the  vendors  had  endeavoured  to  pro- 
tect themselves  against  the  perils  of  the  seas  by  insurance 
for  the  full  value;  and  that  their  agents  were  in  posses- 
sion of  the  shipping  documents.  They  must  also  have 
known,  that  such  a  policy  would  not  afford  indemnity 
against  every  kind  of  loss,  and  that,  if  a  purchaser  wished 
for  such  a  security,  there  was  a  well-known  mode  of  effect- 

(a)  6  Moore  P.  C.  166.        (6)  7  Exch.  208.        (c)  3  M.  &  W.  390. 
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ing  it,  viz.  by  sale  ''lo  arrive;"  in  which  case  the  vendor  1853. 
takes  upon  himself  all  risk:  Johnson  v.  MacdoncUd  (a). 
On  that  account,  a  sale  "  to  arrive"  is  always  on  the  high- 
est terms.  It  might  be,  thut  such  a  mode  of  sale  did  not 
suit  either  party;  inasmuch  as  the  purchaser  did  not  wish 
to  pay  the  higher  price,  nor  the  vendor  to  incur  the  addi- 
tional risk.  Under  such  circumstances,  they  would  na- 
turally adopt  a  course  like  the  present,  in  which  the  risk 
of  the  voyage  would  be  on  the  purchaser,  who,  by  thus 
buying  the  adventure,  obtains  the  cargo  at  a  less  price 
than  if  he  bought  it  upon  the  terms  "to  arrive."  Conse- 
quently, they  treat  the  contract  as  if  made  on  the  day  of 
shipment,  and  insert  in  the  bought  note  that  the  com  was 
"free  on  board,  and  of  fair  average  quality  i&Aen  diipped," 
In  CotDdsjee  v.  Tliompson  (6),  it  was  proved  that,  "  accord- 
ing to  the  usage  and  custom  of  merchants  in  London, 
where  goods  are  sold  to  be  delivered  free  on  board  a  ship, 
it  is  part  of  the  seller's  duty  under  the  contract  to  ship 
them;  but  that,  in  such  cases,  the  buyer,  at  whose  risk 
they  are  from  the  time  of  shipment,  is  considered  to  be 
the  shipper."  And,  in  a  note  to  Johnston  v.  Usborne  (c), 
the  term  "free  on  board"  is  explained  to  mean,  that  the 
shipper,  from  the  time  of  the  shipment,  is  free  from  all 
risk.  The  purchaser,  therefore,  took  upon  himself  all  the 
risk,  and  also  bought  the  benefit  of  insurance,  not  from 
the  time  of  the  contract  but  from  the  time  of  shipment. 
[CressweU,  J. — If  the  subject-matter  of  the  contract  was 
in  existence,  the  policy  would  pass  as  incident  to  it;  but 
if  it  did  not  exist,  there  was  nothing  on  which  the  policy 
could  operate.]  The  purchaser  evidently  intended  to  buy 
the  risk  of  the  cargo  being  in  existence,  for  he  bought  the 
only  mode  of  protecting  himself  against  loss,  so  far  as  the 
policy  could  afford  it  If  the  cargo  had  existed,  though  so 
much  damaged  as  to  be  worthless,  the  purchaser  would 

(a)  9  M.  &  W.  600.       {h)  6  Moore  P.  C.  165.        (c)  3  P.  &  D.  238. 
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1653.        h^^ye  been  bound  to  pay  for  it    The  terms  of  pajrment 
Ha8ti«^      ^^  substantially  a  payment  in  ciish  on  receipt  of  the  ship- 
^'  ping  documents,  and  would  most  probably  take  place  be- 

fore the  arrival  of  the  cargo.  The  consideration  has  not 
wholly  failed,  because  the  purchaser  has  got  the  shipping 
documents  and  the  policy  of  insurance.  It  can  make  no 
difference,  that  the  policy  affords  the  purchaser  an  indem- 
nity against  a  partial  but  not  against  a  total  loss.  It  is  not 
disputed  that  Strickland  v.  Turner  (a)  and  Barr  y.  Oibson  (6) 
were  correctly  decided,  but  they  do  not  govem  this  case; 
for  here  the  question  is,  what  was  the  thing  sold-— did  the 
purchaser  stipulate  for  a  cargo  then  in  existence,  or  did 
he  merely  buy  the  adventure? 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

CoLEBiDGE,  J. — (After  stating  the  pleadings  and  evi- 
dence his  Lordship  proceeded:) — ^The  case  was  originally 
tried  before  Martin,  R,  who,  in  directing  the  jury,  ruled 
that  the  contract  imported  that,  at  the  time  of  the  sale, 
the  com  was  in  existence  as  such,  and  capable  of  delivery, 
and  a  verdict  was  found  for  the  defendants,  the  plaintiffs 
having  leave  to  move  to  enter  a  verdict  in  their  favour  on 
all  the  issues  except  those  on  the  fifth  and  sixth  pleas,  and 
on  those  pleas  for  judgment  non  obstante  veredicto.  The 
case  was  argued  before  the  Lord  Chief  Baron  and  Barons 
Parke  and  Alderson.  The  Lord  Chief  Baron  agreed  in 
the  opinion  expressed  by  Martin,  B.,  at  Nisi  Prius;  but  the 
other  learned  Barons  differed  from  him,  and  made  the  rule 
absolute ;  whereupon  it  was  agreed  that  the  question  should 
be  brought  before  this  Court  on  a  bill  of  exceptions,  as  if 
the  Lord  Chief  Baron  had  directed  the  jury  in  conformity 
with  the  opinion  of  Barons  Parke  and  Alderson,    The  case 

(a)  7  Exch.  208.  (6)  3  M.  &  W.  390. 
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therefore  comes  before  us  without  any  great  preponderance 
of  authority  in  favour  of  the  defendants  in  error.  Nor  do 
we  find  in  the  arguments  of  counsel,  or  in  the  judgment  of 
the  Court  below,  any  case  referred  to  upon  which  that  judg- 
ment was  founded  It  turned  entirely  on  the  meaning  of 
the  contract  made  between  the  parties,  which  was  in  these 
terms :  "  Bought  of  Hastie  &  Hutchinson  a  cargo  of  about 
1180  quarters  of  Salonica  Indian  corn  of  fair  average 
quality  when  shipped  per  the  'Eezia  Page/  Captain  Page, 
from  Salonica,  biU  of  lading  dated  the  22nd  of  February, 
at  27ft  per  quarter,  free  on  board,  and  including  freight 
and  insurance  to  a  safe  port  in  the  United  Kingdom,  the 
vessel  calling  at  Cork  or  Falmouth  for  orders,  measure  to 
be  calculated  as  customary,  payment  at  two  months  from 
this  date,  or  in  cash,  less  discount  at  the  rate  of  52.  per 
cent  per  annum  for  the  unexpired  time  upon  handing 
shipping  documents."'  An  attempt  was  made  to  explain 
this  document  by  evidence,  but  failed.  There  is,  indeed, 
an  expression  in  the  bill  of  exceptions,  ''that  the  meaning 
of  free  an  board  is,  that  the  goods  are  on  board,"  which, 
taken  literally,  may  import  that  they  are  on  board  at  the 
time  when  the  words  are  used;  but  it  was  not  contended 
for  the  plaintiffs  in  error  that  such  is  the  true  meaning. 
The  case,  therefore,  is  not  affected  by  that  statement,  and 
the  question  depends  upon  the  words  of  the  contract,  un- 
explained by  any  evid^ice. 

For  the  plaintiffs  in  error  it  was  contended,  that  the 
parties  plainly  contracted  for  the  sale  and  purchase  of 
goods^  that  the  price  to  be  paid  was  for  goods,  and  that  for 
the  price  the  purchaser  was  to  have  the  benefit  of  a  con- 
tract to  carry  them  and  a  policy  of  insurance;  that  a  vend- 
or of  goods  undertakes  that  they  exist,  and  that  they  are 
capable  of  being  transferred,  although  he  may  not  stipu- 
late for  their  condition;  and  that  as  the  goods  in  question 
had  been  sold  and  delivered  to  other  parties  before  the 
contract  in  question  was  made,  there  was  nothing  on  which 
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1853.        it  could  operate;  and  Barr  y.  Oibson  (a)  and  Strickland  v. 
Turner  (b)  were  cited. 

On  the  other  hand  it  was  argued,  that  this  was  not  a 
mere  contract  for  the  sale  of  an  ascertained  cargo,  but  that 
the  purchaser  bought  the  adventure,  and  took  upon  him- 
self all  risks  from  the  shipment  of  the  cargo.  It  was  said 
that  the  mention  of  the  condition  of  the  cargo  at  the  time 
of  shipment  was  a  proof  of  the  intention  of  the  parties 
that  the  bujer  should  take  all  risks  from  that  time;  that 
its  condition  at  the  time  of  sale,  or  the  fact  of  its  existence, 
could  not  then  be  ascertained,  and  therefore  the  purchaser 
must  be  supposed  to  have  taken  the  risks ;  that  if  it  had 
existed,  however  much  deteriorated,  the  purchaser  must 
have  taken  it,  although  the  loss  had  been  all  but  total, 
and  therefore  there  was  no  reason  for  excluding  total  loss 
from  the  risks  that  he  was  to  bear;  that  if  it  had  ceased 
to  exist  the  consideration  would  not  fail,  for  the  purchaser 
would  have  the  shipping  documents.  It  was  further  argued 
that  the  stipulation  for  payment,  which  would  probably 
have  to  be  made  before  the  arrival  of  the  cai^,  indicated 
an  intention  that  the  purchaser  was  in  all  events  to  pay 
for  it,  on  account  of  the  inconvenience  that  would  ensue 
if  he  might  have  to  reclaim  the  money  back.  It  was  not 
disputed  that  the  cases  of  Barr  v.  Oibson  (a)  and  Strtck- 
land  V.  Turner  (6)  were  well  decided. 

It  appears  to  us  that  the  contract  in  question  was  for 
the  sale  of  a  cargo  supposed  to  exist,  and  to  be  capable  of 
transfer,  and  that,  inasmuch  as  it  had  been  sold  and  de- 
livered to  others  by  the  captain  before  the  contract  in 
question  was  made,  the  plaintiffs  cannot  recover  in  this 
action.  With  regard  to  the  description  of  the  cai^o  as 
'^  of  fair  average  quality  when  shipped,"  we  think  that, 
if  those  words  had  not  been  introduced,  it  must  have  been 
held  that  the  purchaser  of  a  cargo  on  a  voyage  would  take 

(a)  3  M.  &  W.  390.  (b)  7  Exch.  206. 
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upon  himself  the  chance  of  what  its  condition  at  the  time  1853. 
of  purchase  might  be,  and  that  this  clause  was  introduced 
for  his  benefit,  hj  enabling  him  to  object,  if  the  fact  were 
so,  that  the  cargo  was  bad  when  shipped.  If,  in  Barr  v. 
Gthsofiy  there  had  been  a  stipulation  that  the  ship,  when 
she  sailed  on  the  voyage  during  which  she  was  sold,  was 
seaworthy,  that  would  not  have  made  the  purchaser  liable, 
if  a  total  loss  had  occurred  before  the  contract  was  entered 
into.  It  has  been  said,  that  if  the  loss  had  been  all  but 
total,  if  the  cargo  had  become  all  but  worthless,  yet,  if  it 
existed  in  specie,  the  purchaser  must  unquestionably  have 
been  bound,  and  therefore  there  is  no  reason  for  holding 
that  he  was  not  also  to  take  the  risk  of  a  total  loss.  The 
same  argument  would  have  applied  in  Strickland  v.  Turner. 
If  the  annuitant,  at  the  time  of  the  sale  of  the  annuity, 
had  been  in  extremis,  and  had  died  the  next  hour,  the 
purchaser  would  have  been  bound  and  could  not  have  re- 
covered the  purchase-money,  but  was  held  to  be  so  enti- 
tled, the  annuitant  having  died  before  the  sale.  Again, 
it  has  been  supposed  that  there  is  an  inconsistency  in  say- 
ing that,  if  the  cargo  had  sustained  seardamage,  constitut- 
ing an  average  loss  covered  by  the  policy,  it  would  pass  to 
the  purchaser  so  as  to  secure  to  him  an  indemnity,  but 
would  not  pass  in  the  event  of  a  total  loss.  This  seems  to 
depend  upon  the  same  point,  and  not  to  be  attended  with 
any  real  difficulty. 

If  the  contract  for  sale  of  the  cargo  was  valid,  the  ship- 
ping documents  would  pass  as  accessories  to  it;  but  if,  in 
consequence  of  the  previous  sale  of  the  cargo,  the  contract 
failed  as  to  the  principal  subject-matter  of  it,  the  shipping 
documents  would  not  pass.  Although  we  cannot  find  any 
decision  in  point,  there  is  a  case  of  Sutherland  v.  Pratt  (a), 
where  this  subject  was  mentioned.  In  that  case,  the 
plaintiff  had  bought  goods  on  a  voyage,  and  effected  an 

(a)  11M.&W.296. 
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186a  insurance,  lost  or  not  lost  They  had  sastaincid  sea  dam- 
age before  the  sale,  and  the  purchaser  sued  on  the  policy. 
The  underwriters  pleaded  that  the  goods  were  damaged 
before  the  plaintiff  had  acquired  any  interest  in  them.  On 
demurrer,  it  was  held  that  the  plea  was  bad;  but  the  very 
learned  counsel  who  argued  for  the  plaintiff  admitted,  in 
answer  to  a  question  put  by  Parke,  B.,  that,  if  the  goods 
had  been  totally  lost  before  his  contract  of  purchase 
was  made,  there  would  not  have  been  an  insurable  in* 
terest,  as  a  person  cannot  buy  a  thing  that  has  been  to- 
tally lost. 

For  these  reasons,  it  appears  to  us  that  the  basis  of  the 
contract  in  this  case  was  the  sale  and  purchase  of  goods, 
and  that  all  the  other  terms  in  the  bought  note  were  de- 
pendent upon  that,  and  that  we  cannot  give  to  it  the  effect 
of  a  contract  for  goods  lost  or  not  lost  The  consequence 
is,  that  the  judgment  of  the  Court  below  must  be  revers- 
ed, and  entered  for  the  plaintiffs  in  error  according  to  ar- 
rangement between  the  parties. 

Judgment  reversed. 
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Sib  Henry  Edward  Bunbury,  Bart.,  v,  Philip  Fuller.        June  26. 

jQiRROR  on  a  bill  of  exceptions. — The  first  count  of  the  in  debt  on  the 
declaration  was  in  debt  hj  the  plaintiff^  as  impropriator,  «.  i^folfno/' 

letting  out  tithe, 
it  appeared  that  the  plaintiff  was  impropriate  rector  o£^  and  the  defendant  the  occnpier  of  thirty  acres 
of  fen  land  in,  the  parish  of  M.  In  the  47  Geo.  8,  an  Act  of  Parliament  passed  for  inclosing  huids 
in  that  parish,  which  recites  (inter  alia)  that,  in  the  parish  there  are  open  and  common  fields,  com- 
Bons»  &c;  that  B.  (an  ancestor  of  the  plaiatiff)  is  entitled  to  the  great  or  rectorial  tithes  of  dirers 
lands  in  the  parish;  that  certain  other  indiyidoals  are  entitled  to  portions  of  tithe  of  other  lands,  and 
that  diTers  other  persons  are  seised  of  lands  which  are  tithe  free;  also,  that  there  are  certain  rights  of 
•haep  walk,  &c,  and  other  rights  orer  and  upon  the  aaid  open  and  commonable  fields,  &c,  and  that 
the  same  heaths,  fens,  and  waste  grounds  in  their  present  state  yield  but  little  profit,  and  that  it  will 
be  adnrntageoas  to  the  soTeral  persons  if  the  before  mentioned  rights  be  extinguished,  and  the  said 
lands  and  grounds  dirided :  it  also  recites  the  General  Inclosure  Act,  4 1  Geo.  3,  c.  1 09,  s.  1 8,  and  enacts, 
that  die  commissioners  shall  allot  to  the  impropriator  and  other  persons,  in  lieu  oftUl  tUhe  within  M., 
such  parts  of  land  hereby  intended  to  be  inclosed  as  in  the  judgment  of  the  commissioners  shall  be 
equal  in  ralue  to  two-eleventh  parts  of  all  the  open  field  arable  knds,  and  one-serenth  part  of  all 
the  old  inclosed  lands  (except  such  as  were  formerly  part  of  M.  common,  and  inclosed  under  the  15 
Car.  2,  c.  1 7),  and  to  one-ninth  part  of  all  the  other  lands  in  M.  Sect  20  enacts,  that,  if  there  are 
any  dd  inclosnres  or  inclosed  lands  in  M.  subject  to  the  payment  of  rectorial  tithe  in  kind,  or  to 
any  modus  or  composition,  and  the  proprietors  'shall  be  desirous  of  commuting  for  the  tithes  due 
thereout,  the  commissioners  shall  be  enabled  to  make  compensation  to  the  impropriator  (and  other 
persons)  out  of  the  lands  of  such  proprietors  lying  within  Uie  common  fields,  as  shall  be  equal  in  Ta- 
me to  oneserenth  part  of  such  inclosnres;  and  where  the  proprietors,  being  desirous  as  aforesaid, 
aball  not  have  any  open  field  land,  they  shall  pay  such  sum  as  the  commissioners  shall  adjudge  a  full 
compensation  for  such  tithes,  moduses,  &c.,  which  sum  shall  be  applied  towards  the  pajrment  of  the 
expenses  of  passing  this  Act,  and  canying  it  into  execution:  Prorided,  that,  when  the  owners  of  any 
highland  old  inclosures  shall  be  desirous  of  discharging  the  same  firom  tithe  by  giving  up  a  part 
thereof  the  commissioners  shall  allot  such  part  of  the  said  old  inclosures  as  shall  in  their  judgment 
be  equal  in  Talue  to  such  part  of  the  said  old  indosnres.  By  sect.  55,  any  person  dissatisfied  with 
the  award  of  the  commissioners  may  appeal  to  the  quarter  sessions  within  four  months.  In  pursu- 
anoe  of  this  Act,  the  commissioners  allotted  to  B.  (the  plaintiff's  ancestor)  **  in  lieu  of  all  the  tithes 
arisinff  within  M.,*'  three  pieces  of  ground  in  the  award  particularly  described,  and  drawn  upon  the 
plan  Uiereto  annexed,  containing  about  176  acres.  B.  entered  upon  the  allotment,  and  continued 
seised  in  fee  thereof  until  his  death,  when  it  rested  in  the  plaintiff,  The  defendant's  land  was  not 
drawn  on  the  plan.  In  the  year  1840,  an  assistant  tithe  commissioner  was  appointed  to  commute 
the  tithe  of  H.,  on  which  occasion  the  defendant  claimed  an  exemption  from  tithe  in  respect  of  his 
land,  by  reason  of  the  47  Geo.  3,  and  award  under  it.  The  commissioner  decided,  that  the  defend- 
ant's land  was  not  exempt.  For  twenty  years,  from  1 828  to  1 847  inclusiTe,  the  defendant  had  either 
set  out  or  compounded  for  the  tithe  of  his  land;  but  from  1816  until  1828  he  had  paid  tithe.  Out 
ef  16,000  acres  of  which  the  parish  consisted,  9,700  were  fen  land,  and  from  lands  of  that  descrip- 
tion (other  than  the  defendant's)  the  plaintiff  had,  from  the  year  1832,  continuallv  until  the  com- 
mencement of  this  suit,  received  tithe  either  in  kind  or  a  composition : — Held,  first,  that  the  47  Geo.  8 
and  award  under  it,  did  not  condusirely  shew  that  the  defendant's  hmd  was  exonerated  frx>m  tithe, 
for,  reading  the  18th  and  20th  sections  together,  the  commissioners  were  under  no  obligation  to 
make  a  compulsory  commutation  of  all  the  tithe  of  the  parish,  but  an  option  was  left  in  respect  of 
old  inclosures;  and  therefore,  if  the  commissioners  had  not  in  iact  taken  into  account  the  fen  land, 
of  which  the  defendant's  formed  a  part,  their  award  was  no  bar  to  the  plaintiff's  daim,  notwith- 
standing he  had  n^lected  to  appeal  to  the  quarter  sessions,  and  had  receired  the  compensation 
awarded  in  respect  of  the  tithe  of  other  land. 

Secondly,  that  the  decision  of  the  assistant  tithe  conunissioner  was  not  final  and  conclusire;  and 
that  i^  upon  inquiry  in  a  superior  Court,  he  should  be  found  to  have  been  correct  in  determining 
that  the  tithe  of  the  land  in  question  had  not  been  commuted  or  extinguished  under  the  47  Geo.  3, 
then  his  proceedings  would,  by  the  45th  section  of  the  Tithe  Commutation  Act,  be  condusive,  sub- 
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1853.  on  the  statute  2  &  3  Edw.  6,  c.  13,  for  not  setting  out  tithe 
of  hay  arising  in  the  year  1 848  from  certain  land  in  the 
occupation  of  the  defendant,  and  situate  in  the  parish  of 
Mildenhall,  in  the  county  of  Suffolk.  The  second  was  a 
similar  count  in  respect  of  the  tithe  of  com  and  grain 
arising  in  the  year  1850.  There  was  also  an  indebitatus 
count  for  tithes  bargained  and  sold. 

Pleas — ^To  first  and  second  counts,  not  guilty  (by  sta- 
tute); to  the  third  count,  never  indebted — Upon  which 
issues  were  joined. 

The  cause  was  tried  before  Erle^  J.,  at  the  Suffolk  Spring 
Assizes,  1851,  when  a  verdict  was  found  for  the  defendant 
on  all  the  issues.  The  material  facts,  stated  in  the  bill  of 
exceptions  to  have  been  proved  by  the  plaintiff  in  support 
of  the  first  alid  second  issues,  are  as  follows: — The  de- 
fendant had  been,  since  the  year  1816,  continually,  up  to 
the  commencement  of  the  suit,  and  then  was,  the  owner 
and  occupier  of  the  land  in  the  first  and  second  counts 
mentioned,  which  land  consisted  of  a  field  or  close  con- 
taining twenty-nine  acres,  two  roods,  and  thirty-one 
perches  of  arable  land,  and  was  fen-land,  situate  in  the 
parish  of  Mildenhall,  in  the  county  of  Suffolk.  The  said 
field  or  close  of  land  was  and  is  drawn  upon  a  map  of  the 
parish  of  Mildenhall,  known  by  the  name  of  the  "  Parish 
Map,"  and  is  numbered  "113"  upon  the  map.  The  plain- 
tiff also  gave  in  evidence  an  oflSce  copy  of  so  much  as  re- 
lated to  the  Abbey  of  Bury  St  Edmund's,  and  to  the  pa- 
rish of  Mildenhall,  of  a  certain  survey  and  valuation  of 
spiritual  benefices  made  under  the  26  Hen.  8,  c.  3;  from 
which  it  appeared,  that,  before  the  passing  of  the  31  Hen. 
8,  c.  1 3,  the  rectory  and  the  manor,  and  certain  lands  with- 

ject  only  to  the  qnalifications  arising  oat  of  the  46th ;  but  if  that  inquiry  should  terminate  in  sus- 
taining the  award,  then  all  that  he  had  done  would  be  coram  non  judice,  the  90th  section  of  that 
Act  having  excepted  from  the  jurisdiction  of  the  commissioners  the  case  of  lands  the  tithes  whereof 
have  been  ahready  commuted  or  extinguished  under  any  Act  of  Parliament  theretofore  made. 

Thirdly,  that  the  twenty  years  perception  of  tithes  was  not  conclusive  evidence  of  the  plaintiff** 
right  to  them,  the  3  ft  4  WiU.  4,  c.  27,  having  no  application  to  a  case  like  the  present. 


TBINITT   VACATION,    17  VICT.  113 

in  the  parish  of  Mildenhall,  fonned  part  of  the  possessions  i8/>3. 
of  the  abbey  or  monastery  of  Bury  St  Edmund's,  in  the 
county  of  Suffolk ;  and  that  the  efaid  abbey  or  monastery 
had,  before  the  dissolution  thereof,  in  lands,  tenements, 
rents,  tithes,  portions,  and  other  hereditaments,  above  the 
clear  yearly  value  of  2001  The  plaintiff  also  gave  in  evi- 
dence certain  deeds  and  documents,  from  which  it  appear- 
ed that  Sir  Thomas  Hanmer,  Bart.,  in  his  lifetime  and  at 
the  time  of  his  death,  was  seised  of  certain  parcels  of 
tithes  in  the  parish  of  Mildenhall,  subject  to  such  out- 
standing terms  of  years  as  might  affect  the  same. — Tlie 
bill  of  exceptions  then  stated  that  Sir  Thomas  Hanmer 
devised  his  estates  to  Sir  William  Bunbury  in  fee  simple ; 
that  Sir  William  Bunbury  devised  his  estates  to  Sir 
Thomas  Charles  Bunbury  in  fee  simple ;  and  that  Sir 
Thomas  Charles  Bunbuiy  devised  his  estates  to  trustees 
to  the  use  of  Henry  William  Bunbury  for  life,  remainder 
to  the  use  of  the  plaintiff  for  life. — And  thereupon  the 
counsel  for  the  defendant  admitted  that  Henry  William 
Bunbury  died  in  the  year  1811;  and  that  Sir  Thomas 
Charles  Bunbury  died  in  the  year  1821 ;  and  that  the  plain- 
tiff, by  virtue  of  the  devise  aforesaid,  then  entered  into  the 
rents  and  profits  of  the  estates  so  devised  to  him,  and  was 
at  the  commencement  of  this  suit  in  the  possession  or  in 
the  receipt  of  the  rents  and  profits  of  ttfe  above-mentioned 
real  estate,  and  in  the  receipt  of  tithes  arising  from  divers 
fen  and  other  lands  in  the  parish.  The  counsel  for  the 
defendant  also  admitted,  that,  for  and  during  the  full  pe- 
riod of  twenty  years,  that  is  to  say,  from  the  year  1 828  up 
to  and  until  the  year  1847,  both  inclusive,  and  in  each 
and  every  year  during  the  said  twenty  years,  either  the 
defendant  set  out,  and  the  plaintiff  took  in  kind,  the  tithes 
of  com,  grain,  and  hay,  yearly  arising,  growing,  and  re- 
newing in,  upon,  and  from  the  defendant's  land,  in  the 
declaration  mentioned,  and  numbered  113  in  the  parish 
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1853.  map,  or  the  defendant  paid  the  plaintiff,  and  the  plaintiff 
took  and  received  from  the  defendant,  a  composition  for 
such  titha  The  counsel  for  the  plaintiff  then  admitted, 
that  for  twelve  years  next  before  the  year  1828,  that  is  to 
say,  from  the  year  1816,  when  the  defendant  first  became 
owner  and  occupier  of  the  land,  to  the  year  1827,  both  in- 
clusive, no  tithe  had  been  taken,  or  compensation  in  lieu 
of  tithe  paid,  from  or  in  respect  of  the  defendant's  land, 
although  during  all  those  years  the  defendant's  land  had 
produced  corn,  grain,  or  hay.  The  plaintiff  further  proved, 
that,  since  the  year  1832,  continually  up  to  and  until  the 
commencement  of  this  suit,  the  plaintiff  had  yearly  and 
every  year  either  taken  in  kind  tithes  of  corn,  grain,  and 
hay  from  certain  lands,  other  than  those  of  the  defendant, 
situated  in  that  part  of  the  parish  of  Mildenhall,  known 
by  the  name  of  Mildenhall  Fen,  and  near  to  the  land  of 
the  defendant,  numbered  113  on  the  parish  map,  or  had 
received  a  composition  in  money  in  lieu  of  such  tithes 
from  the  occupiers  of  the  said  lands  respectively. — ^The 
bill  of  exceptions  then  stated,  that  by  deed-poll  of  the  6th 
of  January,  1840,  sealed  with  the  official  seal  of  the  Tithe 
Commissioners  for  England  and  Wales,  J.  M.  Herbert  was 
appointed  assistant  tithe  commissioner  for  the  special 
purpose  of  awarding  the  sum  to  be  paid  by  way  of  rent- 
charge  in  lieu  of  the  tithes  of  the  parish  of  MildenhalL — 
The  plaintiff  further  proved  that  J.  M.  Herbert,  by  virtue 
of  his  said  appointment,  and  pursuant  to  the  provisions  of 
the  Act  for  the  commutation  of  tithes  in  England  and 
Wales,  on  the  26th  of  May,  1840,  and  on  divers  other 
days  between  that  day  and  the  30th  of  December,  1841, 
held  divers  meetings  in  Mildenhall  aforesaid,  for  the  pur- 
pose of  hearing  and  determining  (amongst  other  things) 
divers  questions  and  differences  which  had  arisen  between 
the  plaintiff  on  the  one  part,  and  the  defendant  and  divers 
other  landowners  in  the  parish  of  Mildenhall  on  the  other 
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part,  concerning  certain  claims  of  exemption  from^  and  1853. 
non-liability  to,  the  payment  of  tithes  in  respect  of  divers 
lands  within  the  said  parish,  whereby  the  making  by  the 
said  J.  M.  Herbert  of  his  award  of  the  sum  to  be  paid  by 
way  of  rent-charge  in  lieu  of  the  tithes  of  the  parish  of 
Mildenhall  was  tendered;  and  at  the  said  meetings  the 
plaintiff  appeared  by  his  counsel  and  attorney,  and  the 
defendant  appeared  in  person  and  also  by  his  attorney,  be- 
fore the  said  J.  M.  Herbert,  so  being  such  assistant  com- 
missioner; and  the  defendant  at  one  of  such  meetings  sub- 
mitted to  and  laid  before  the  said  commissioner  a  certain 
claim  in  writing  for  the  exemption  from  tithes  of  divers 
lands  belonging  to  the  defendant,  situated  in  the  parish 
of  Mildenhall. — (The  claim  was  then  set  out,  and  included 
the  land  in  question.) —And  at  one  of  the  said  meetings 
the  attorney  for  the  defendant,  and  in  his  presence  and 
hearing,  claimed  and  asserted  by  word  of  mouth  to  and 
before  the  said  J.  M.  Herbert,  that  the  several  lands  of  the 
defendant  in  the  said  claim  set  forth  were  exempt  from 
tithe,  either  under  and  by  virtue  of  the  Mildenhall  Inclo- 
sure  Act  and  the  award  of  the  commissioners  therein 
named,  made  in  pursuance  thereof,  or  because  the  defend- 
ant's lands  were  part  and  parcel  of  lands  the  tithes 
whereof  were  excepted  and  reserved  in  an  indenture  of 
release,  dated  the  24th  of  June,  1726;  and  which  claims 
of  exemption  were  resisted  and  denied  before  the  said  J. 
M.  Herbert  by  the  plaintiflfs  counsel.  Further,  the  plain- 
tiff gave  in  evidence  a  certain  decision  in  writing  of  J. 
M.  Herbert,  dated  the  30th  of  December,  1841,  with  four 
schedules  thereunto  annexed,  which  said  decision  was 
signed  by  J.  M.  Herbert  with  his  name  at  the  foot  there- 
of, and  was  published  by  him  on  the  day  and  year  last 
aforesaid;  and  in  and  by  which  said  decision  and  schedules 
J.  M.  Herbert  decided  that  the  defendant's  land  in  the  de- 
claration mentioned  was  not  exempt  or  exonerated  from 
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185a  tithe  or  from  the  payment  thereof  in  or  by  any  of  the 
ways  or  means  mentioned  in  the  said  decision,  in  or  by 
which  the  defendant  so  claimed  the  same  to  be  so  exempt 
or  exonerated  as  aforesaid.  But  no  evidence  was  adduced 
by  the  plaintiff  to  shew,  nor  was  it  proved,  that  any  far- 
ther proceedings  had  been  taken  by  the  Tithe  Commission- 
ers for  England  and  Wales  towards  the  commutation  of 
the  tithes  of  the  parish,  or  that  the  commissioners  had 
confirmed  the  said  decision  under  their  hands  and  seals, 
or  in  any  other  manner.  The  bill  of  exceptions  then  pro- 
ceeded to  state  that  the  annual  value  of  the  tithes  of  the 
defendant's  land  was  less  than  202.  a  year,  and  that  the 
defendant's  counsel  admitted  that  the  defendant  had  not 
set  out  tithes  of  hay  or  corn  in  the  years  1848  and  1850. 
The  defendant's  counsel  also  admitted  that  the  parish  of 
Mildenhall  contains  about  16,000  acres  of  land,  and  that 
of  such  16,000  acres  about  9700  acres  are  fen-land,  of 
which  9700  acres  the  land  of  the  defendant  forms  part. 

The  defendant,  in  answer,  gave  in  evidence  a  certain 
Act  of  ParKament,  passed  in  the  47 Geo.  3,  intituled  "An 
Act  for  inclosing  lands  in  the  parish  of  Mildenhall,  in  the 
county  of  Suffolk,"  and  the  award,  under  the  hands  and 
seals  of  the  commissioners  named  in  and  appointed  by  the 
said  Act  (a),  dated  the  1st  of  May,  1812,  with  the  schedule 
and  map  or  plan,  with  the  reference  thereon  written,  to 
the  award  annexed,  and  in  and  by  which  said  award  the 
commissioners  state  that  they  did  (amongst  other  allot- 
ments thereby  made)  set  out  and  allot  unto  and  for  the 
said  Sir  Thomas  Charles  Bunbury,  in  lieu  of  and  as  a  com- 
position for  all  the  tithes  arising  and  growing  and  renew- 
ing within  Mildenhall  aforesaid,  and  due  unto  the  said  Sir 

{d)  It  was  also  stated  as  an-  were  admissible  in  evidence  upon 

other  ground  of  exception  to  the  the  issues  aforesaid;  but  the  point 

ruling  of  the  learned  Judge,  that  was  not  argued, 

neither  this  Act  nor  the  award  (6)  Post,  p.  123,  note. 
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Thomas  Charles  Bunbury,  three  several  pieces  or  parcels  1853. 
of  ground  in  the  award  particularly  described,  and  in  and 
upon  the  said  plan  thereunto  annexed,  laid  down,  de- 
lineated, and  numbered,  and  containing  in  the  whole  about 
176  acres  of  land.  And  upon  the  defendant's  counsel  ten- 
dering proof  thereof,  the  plaintiff's  counsel  admitted  that, 
after  the  making  of  the  said  award,  Sir  Thomas  Charles 
Bunburj  entered  into  and  upon  the  allotment  of  176  acres 
in  the  award  mentioned,  and  therein  stated  to  have  been 
made  to  him  in  lieu  of  all  tithes  as  aforesaid,  and  became 
and  was  seised  thereof  in  his  demesne  as  of  fee,  and  con- 
tinued so  seised  until  his  death,  when  the  plaintiff  entered 
into  and  upon  the  said  last-mentioned  allotment,  and  be- 
came and  was  and  still  is  seised  thereof  in  his  demesne  as 
of  freehold,  for  the  term  of  his  life,  under  the  will  of  Sir 
Thomas  Charles  Bunbury.  The  defendant's  counsel  also 
admitted,  that  the  statement  in  the  award  as  to  the  sur- 
vey (a)  was  true. 

The  plaintiff's  counsel  contended,  upon  the  evidence 
and  admissions  so  given  and  made,  that  the  decision  of  J. 
M.  Herbert,  with  the  schedules  thereunto  annexed,  was, 
under  and  by  virtue  of  the  Tithe  Commutation  Act,  6  &  7 
Will.  4,  c.  71,  final  and  conclusive  against  the  defendant, 
that  his  land  was  not  exempted  or  exonerated  from  tithe 
or  the  payment  of  tithe  by  the  said  Act  for  inclosing  lands 
in  the  parish  of  Mildenhall,  in  the  county  of  Suffolk,  and 
the  award  of  the  commissioners  made  in  pursuance  thereof, 
or  in  or  by  any  other  manner  or  means  whatsoever;  and 
that  the  twenty  years'  receipt  and  perception  of  tithe  from 
the  defendant's  land,  or  of  a  composition  in  lieu  thereof,  was 
conclusive  evidence  of  the  plaintiff's  right  and  title  to  the 
tithes  of  the  defendant's  land.  But  the  learned  Judge  de- 
clared his  opinion,  that  the  said  decision  with  the  schedule 
thereto  was  not  final  or  conclusive  against  the  defendant 

(a)  Post,  p,  123,  note. 
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1853.  as  to  the  operation  of  the  said  Act  and  award ;  and  that 
BuNBUKy  notwithstanding  the  plaintiff's  said  twenty  years  receipt 
and  perception  of  tithes  from  the  defendant's  land,  or  of  a 
composition  in  lieu  thereof,  and  notwithstanding  such  de- 
cision of  the  said  J.  M.  Herbert,  with  the  schedules  thereto, 
the  defendant's  land  in  the  parish  of  Mildenhall  was 
exonerated  from  tithe,  and  from  the  payment  of  tithe,  by 
the  said  Act  for  inclosing  lands  in  the  said  parish,  and  the 
award  of  the  commissioners  made  in  pursuance  thereof; 
and  that  the  said  Act  and  award  were,  therefore,  a  bar  to 
this  action ;  and  he  directed  the  jury  to  find  a  verdict  for 
the  defendant  on  the  first  and  second  issues. 

The  plaintiff's  counsel  further  contended,  that  the  de- 
fendant's land  being  fen  land,  situate  in  the  parish  of  Mil- 
denhall, the  defendant  having  admitted  that  the  statement 
in  the  award  in  regard  to  the  survey,  admeasurement,  and 
plan  was  true,  it  appeared  on  the  face  of  the  award  and 
the  schedule,  and  plan  and  reference  thereunto  annex- 
ed, that  no  composition  whatever  was  or  had  been  in 
fact  made  to  the  said  Sir  Thomas  Charles  Bunbury,  or  to 
the  plaintiff,  or  to  any  one  else,  for  the  great  or  rectorial 
tithes  of  the  defendant's  land,  or  of  any  fen  land  whatso- 
ever situated  in  the  parish  of  Mildenhall,  and  therefore 
the  award  was  void,  or  that  the  defendant's  land  was  not 
exonerated  firom  tithe  or  from  the  payment  of  tithe  by 
the  said  Act  for  inclosing  lands  in  Mildenhall,  or  by  the 
said  award.  The  learned  Judge  was  of  opinion,  that  the 
award  was  valid,  and  that  the  said  Act  and  award  were  a 
bar  to  this  action,  and  directed  the  jury  to  find  a  verdict 
for  the  defendant  on  the  first  and  second  issues. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to 
the  above  ruling  of  the  learned  Judge;  and  error  on  the 
record  having  been  suggested,  the  case  was  argued  (a) 
(June  15  &  16)  by 

(a)  Before  Coleridge,  J. ^  Wig/Utnafi,  J.,  CresswdL,^.,  Mavle^  J.,  Wil- 
Iia7n8fj.f  and  Crompton,  J. 
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Biffffs  Andrews  (with  whom  was  Byles,  Seqt.,  and  Wor- 
ledge)  for  the  plaintiff. — First,  the  Mildenhall  Inclosure 
Act,  47  Geo.  3  (a),  and  the  award  made  under  it,  are  no 
bar  to  the  action.  That  Act  and  award  did  not  relate  to 
the  fen  land;  or,  if  they  did,  the  award  is  pro  tanto  void. 


1853. 


(a)  This  statute  is  not  printed, 
but  was  set  out  in  an  appendix  to 
the  bill  of  exceptions,  and  agreed 
to  be  referred  to  as  part  thereo£ 
It  is  intituled  ''An  Act  for  inclos- 
ing lands  in  the  parish  of  Milden- 
haU,  in  the  county  of  Suffolk." 

Its  preamble  is  as  follows: 
'' Whereas  there  are  within  the 
parish  of  Alildenhall,  in  the  coun- 
ty of  Suffolk,  several  open  and 
oommon  fields,  c(»nmons,  com- 
monable meadows,  heaths,  and 
waste  grounds:  And  whereas  Sir 
Thomas  Charles  Bunbury,  Bart, 
is  lord  of  the  several  manors  of 
Mildenhall  and  Aspalls  in  Mil- 
denhall, and  is  entitled  to  the  soil 
of  the  said  heaths,  commons,  and 
ivaste  grounds,  and  is  also  pro- 
prietor of  all  the  warrens  within 
the  said  parish,  and  is  alao  im- 
propriator of  the  rectory  of  Mil- 
denhall aforesaid,  and  as  such  is 
entitled  to  the  great  or  rectorial 
tithes  of  divers  lands,  tenements, 
and  hereditaments  situate  in  the 
said  parish:  And  whereas  Chri»- 
topher  Gabriel  and  others,  as 
trustees  of  a  certain  meeting- 
house for  religious  purposes  in 
Hare-court,  Aldersgate^treet,  in 
the  City  of  London,  and  also 
Elisha  Bisooe  and  Frederick 
Wing  are  severally  and  respect- 
ively entitled  to  certain  portions 
of  tithes  of  divers  other  lauds  in 
the  said  parish   of  Mildenhall, 


and  divers  other  persons  are 
seised  of  lands  within  the  parish, 
which  are  tithe  free :  And  where- 
as the  said  Sir  Thomas  Charles 
Bunbury  is  also  seised  of  the  ad- 
vowson  and  right  of  patronage 
and  presentation  of,  in,  and  to 
the  vicarage  and  parish  church  of 
Mildenhall;  and  Thomas  Crick, 
derk,  is  the  present  vicar  and 
incumbent  thereof :  And  whereas 
the  said  Sir  Thomas  Charies 
Bunbury,  John  Swale,  James 
Wing,  and  Thomas  Wing,  and 
divers  other  persons,  are  owners 
and  proprietors  of  messuages,  cot- 
tages, lands,  and  hereditaments 
within  the  saidpai-ish  of  Milden- 
hall :  And  whereas  there  are  cer- 
tain rights  of  sheep-walk,  com- 
mon of  stackage,  and  other  rights 
and  interests  in,  over,  and  upon 
the  said  open  and  commonable 
fields,  commons,  commonable 
meadows,  heaths,  and  waste 
grounds,  and  the  same  heaths, 
fens,  and  waste  grounds  in  their 
present  state  yield  but  little 
profit,  and  it  would  be  advan- 
tageous to  the  several  persons 
entitled  thereto  if  the  rights  of 
sheep-walk,  stackage,  and  other 
commonable  rights  were  extin- 
guished, and  the  said. lands  and 
grounds  were  divided,  and  spe- 
cific parts  and  shares  allotted  to 
the  several  persons  interested 
therein,  according  to  their  re- 
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because  no  survey  was  made 
pensation  awarded  in  respect 

spective  e8tat€8,  rights,  and  in- 
terests,  but  such  extinguiahment, 
diFision,  and  allotment  cannot 
be  made  without  the  authority 
of  Parliament:  And  whereas  an 
Act  was  made  in  the  forty-first 
year  of  the  reign  of  his  present 
Majesty,  intitided  '  An  Act  for 
consolidating  in  one  Act  certain 
Provisions  usually  inserted  in 
Acts  of  Tncloeure,  and  for  fiidli- 
tating  the  Mode  of  proving  the 
several  Facts  usually  required  on 
the  passing  of  such  Acts:*  Be 
it  enacted,  &c. 

Sect  18.  "  And  in  order  to  the 
making  an  adequate  compensa- 
tion to  the  said  impropiiator  and 
vicar,  and  to  the  said  trustees, 
and  also  to  the  said  Elisha  Bis- 
coe  and  Frederick  Wing,  for  the 
great  and  small  tithes  arising 
and  renewing  within  the  said 
parish  of  Mildenhall,  be  it  fur- 
ther enacted,  that  the  said  com- 
missioners shall  and  they  are 
hereby  authorised  and  required 
to  set  out  and  allot  unto  and  for 
the  said  impropriator  and  vicar, 
and  unto  and  for  the  said  trus- 
tees, and  also  for  the  said  Elisha 
Bisooe  and  Frederick  Wing,  for 
and  in  lieu  of  all  tithes,  both 
great  and  small,  and  all  modusea, 
compositions,  and  other  pay- 
ments in  lieu  of  tithes,  and  all 
ecclesiastical  dues  and  payments 
whatsoever  (except  Easter  offer- 
ings, mortuaries,  and  surplice 
fees),  arising,  growing,  renewing, 
increasing,  happening,  or  payable 
within  Mildenhall  aforesaid;  such 


of  that  land,  nor  any  com- 
of  the  tithe  of  it    It  is  true 

parts  and  parcels  of  the  said  lands 
and  grounds  hereby  intended  to 
be  inclosed,  as  in  the  judgment  of 
the  said  oonmiissioners  shall  be 
equal  in  value  to  two  eleventh 
parts  of  all  the  open  field  arable 
lands,  whether  whole  year  or 
half  year  lands,  and  one  seventh 
part  of  all  the  old  inclosed  lands, 
(save  and  except  such  lands  as 
were  formerly  part  of  Mildenhall 
common,  and  indoeed  under  an 
Act  passed  in  the  fifteenth  year 
of  King  Charles  the  Second,  in- 
tituled '  An  Act  for  settling  the 
draining  of  the  Great  Level  of  the 
Fens  called  Bedford  Level,'  and 
to  one  ninth  part  of  all  the  other 
lands  and  grounds  in  Mildenhall 
aforesaid,  subject  to  the  payment 
of  all  tithes  in  kind,  and  also 
equal  in  value  to  such  moduses, 
compositions,  and  other  payments 
in  lieu  of  tithes  as  aforesaid,  re- 
maining after  the  public  and 
private  road  and  the  allotments 
hereinbefore  directed  to  be  made 
shall  have  been  set  out  and  de- 
ducted." 

Sect.  20  enacts,  "That  in  case 
there  are  any  homesteads,  gar- 
dens, orchards,  home-closes,  old 
indoBures,  or  inclosed  lands  and 
grounds  in  Mildenhall  aforesaid^ 
subject  or  liable  to  the  payment 
of  rectorial  and  vicarial  tithe  in 
kind,  or  to  any  modus  or  compo- 
sition or  other  payment  in  lieu 
of  tithes  or  any  other  ecclesiasti- 
cal dues  or  payments,  and  the 
respective  proprietors  thereof 
shall  be  desirous  of  commuting 
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tbat,  in  the  case  of  Flanders  v.  Buribtiry  (a),  the  Court  of 
Queen's  Bench  decided  against  the  plaintiff  on  this  point; 


1853. 


for  the  tithes  due  thereout^  £he 
said  comnuBBioners  shall  be  ena- 
bled to  make  such  compensation 
to  the  said  impropriate  vicar, 
tmsteesy  and  the  said  Elisha  Bis- 
coe  and  Frederick  Wing,  or  snch 
of  them  as  are  entitied  to  the 
portions  of  great  and  small  tithes 
arising  therefirom,  out  of  the 
lands  of  such  proprietors  lying 
within  the  common  fields  as  shall 
be  equal  in  value  to  one-seventh 
part  of  such  indosures;  and 
where  the  proprietors,  being  de- 
sirous as  aforesaid,  shall  not  have 
any  open  field  land  to  make  such 
compensation  as  aforesaid,  such 
proprietors  shall  respectively  pay 
or  cause  to  be  paid  unto  such 
person  or  persons,  and  at  such 
time  or  times  as  the  said  com- 
missioners shall  direct  or  appoint^ 
such  sum  or  sums  of  money  as 
the  said  commissioners  shall  ad- 
judge  and  determine  to  be  a  full 
compensation  and  satisfaction  for 
such  tithes,  moduses,  composi- 
tions, or  other  payments  in  lieu 
of  tithes  or  other  ecclesiastical 
dues  or  payments  issuing  or  pay- 
able out  of  such  homesteads, 
gardens,  orchards,  home-closes, 
old  indoeures  and  indosed  lands 
and  grounds  respectively,  for 
such  part  thereof  for  which  a 
compensation  in  land  cannot  be 
made  by  the  proprietors  thereof 
as  aforesaid,  which  sum  or  sums 
of  money  shall  be  applied  to- 


wards payment  of  the  charges 
and  expenses  of  obtaining  and 
passing  this  Act,  and  carr3ring 
the  same  and  the  said  redted  Act 
into  execution,  and  shall  and 
may  be  raised,  levied,  and  re- 
ceived in  like  manner  as  the 
costs  which  the  said  commission- 
ers are  hereinbefore  authorised 
to  award  are  hereinbefore  di- 
rected to  be  raised,  levied,  and 
recovered;  and  if  any  surplus 
shall  remain  after  payment  of 
such  expenses  as  aforesaid,  such 
surplus  shall  be  applied  in  the 
manner  described  by  the  said  re- 
cited Act  with  respect  to  money 
to  be  paid  for  the  purchase  or 
exchange  of  lands,  tenements,  or 
hereditaments,  or  of  any  timber 
or  wood  growing  thereupon,  and 
which  money  ought  to  be  laid  out 
in  the  purchase  of  other  lands, 
tenements,  or  hereditaments  to 
be  settled  to  the  same  uses,  subject 
to  the  proviso  next  hereinafter 
mentioned:  Provided  neverthe- 
less, that  when  the  owner  or 
owners  of  any  highland  old  in- 
dosure  shall  be  desirous  of  dis- 
charging the  same  from  tithes  by 
giving  up  a  part  thereof  and 
shall  sigmfy  such  his,  her,  or 
their  intention  to  the  oommis- 
sionei-s  in  writing,  at  their  first 
or  second  meeting  under  this  Act, 
or  at  any  other  meeting  to  be  by 
them  specially  appointed  for  that 
purpose,  the  said  conmiisaioners 


(a)  Post,  J).  141,  note. 
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but  their  judgment  was  chiefly  founded  on  a  statement, 
that  no  tithe  had  been  paid  for  fen  land  in  any  part  of  the 


shall  and  they  are  hereby  autho- 
rised and  required  to  set  out  and 
allot  such  part  of  the  said  old 
indosure  as  shall  in  their  judg- 
ment be  equal  in  value  to  the 
tithes  arising  therefrom,  subject 
to  the  fencing  being  done  at  the 
expense  of  such  owner  or  owners 
as  the  said  commissioners  shall 
direct  or  appoint." 

Sect.  65  enacts,  '^That  If  any 
person  or  persons  shall  think 
himself,  herself,  or  themselves 
aggrieved  by  anything  done  in 
pursuance  of  this  or  the  said  re- 
cited Act,  then  and  in  every  such 
case  (except  where  the  orders, 
determinations,  and  proceedings 
of  the  said  commissioners  are 
hereby  or  by  the  said  recited 
Act  declared  to  be  final  and  con- 
clusive, and  except  in  such  cases 
where  an  issue  at  law  shall  be 
tried  as  hereinbefore  mentioned) 
then  and  in  every  such  case,  he, 
she,  or  they  may  appeal  to  the 
General  Quarter  Sessions  of  the 
peace  which  shall  be  holden  for 
the  county  of  Suffolk  within  four 
calendar  months  next  after  the 
cause  of  complaint  shall  have 
arisen,  such  appellant  or  appel- 
lants first  giving  fourteen  days 
notice  at  least  of  his,  her,  or  their 
intention  to  bring  such  appeal, 
and  the  nature  thereof,  to  the 
said  commissioners,  or  one  of 
them,  or  to  their  clerk ;  and  the 
justices  in  the  General  Quarter 
Sessions  are  hereby  required  to 
hear  the  matter  of  every  such  ap- 
peal, and  to  make  such  oixler 


therein,  and  to  award  such  costs 
as  to  them  in  their  discretion 
shall  seem  reasonable,  and  by 
their  order  or  warrant  to  levy 
the  costs  80  awarded  by  distress 
luad  sale  of  the  goods  and  chattels 
of  the  party  or  parties,  person  or 
persons  liable  to  pay  the  same, 
rendering  the  overplus  (if  any) 
upon  demand  to  the  owner  or 
owners  of  such  goods  and  chat- 
tels, after  deducting  the  reason- 
able costs  and  charges  of  such 
distress  and  sale,  which  deter- 
mination or  order  of  the  said 
justices  shall  be  final  and  con- 
clusive to  all  intents  and  purposes 
whatsoever." 

Sect.  57.  "Saving  always  to 
the  king's  most  excellent  Majes- 
ty, his  heirs  and  successors,  and 
to  all  and  every  other  person  and 
persons,  body  or  bodies  politic  or 
corporate,  his,  her,  or  their  re- 
spective heirs,  successors,  execu- 
tors, administrators,  and  assigns, 
all  such  estate,  right,  title,  and 
interest  (other  than  and  except 
such  as  are  meant  and  intended 
to  be  barred  and  destroyed  by 
this  Act),  as  they  and  every  of 
them  had  and  enjoyed  o^  in,  to, 
or  out  of  the  said  open  and  com- 
mon fields,  commonable  lands, 
heaths,  commons,  and  waste 
grounds  hereby  directed  to  be 
divided  and  allotted  before  the 
passing  of  this  Act,  or  could, 
might)  or  ought  to  have  had  and 
enjoyed  in  case  the  same  had  not 
been  made." 

The  material  parts  of  the  award, 
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parish  after  the  making  of  the  award.    The  facts  stated  on 
this  record  are  different.    The  circumstanoe  of  no  survey 


186a 


which  -was  dated  the  1st  of  May, 
1812,  were  also  set  out  in  aa  ap- 
pendix, and  are  as  follows: — 

**  And  we  the  said  commission- 
ers do  hereby  further  certify  and 
declare,  that  a  true,  exact,  and 
particular  survey,  admeasure- 
ment and  plan  of  all  the  open 
and  common  fields,  commons, 
conunonable  meadows,  heaths, 
and  waste  grounds  by  the  first- 
mentioned  Act  directed  to  be 
divided,  allotted,  and  inclosed, 
and  also  of  all  the  messuages,  cot- 
tages, orchards,  gardens,  home- 
steads, and  ancient  inclosed  lands 
and  grounds  within  liie  said  pa- 
riah of  Mildenhall  (except  such 
as  are  situate  within  the  fens  of 
the  said  parish)  have  been  made 
by  £.  Wedge  and  W,  Smith,  joint 
surveyors  named  and  appointed 
by  us  according  to  the  directions 
of  the  secondly  above-mentioned 
Act^  being  the  Act  41  Greo.  3^  and 
by  them  reduced  into  writing; 
and  that  the  number  of  acres  and 
decimal  parts  of  an  acre  in  statute 
measure  contained  inall  the  lands 
and  grounds  directed  or  autho- 
rised to  be  divided,  allotted,  and 
inclosed,  and  also  in  all  the  an- 
cient inclosed  lands,  grounds,  and 
homesteads  aforesaid,  and  each 
and  every  proprietor's  distinct 
property  in  the  same  respectively 
are  thereia  set  forth  and  sqpedfied; 
and  that  the  same  has  been  kept 
by  one  of  us  the  said  commis- 
sioners, and  has  been  vmfied 
upon  oath  by  the  said  E.  Wedge 
and  W.  Smith,  and  has  at  all 


seasonable  times  been  open  for 
the  proprietors  and  their  ree^>ect- 
ive  agents  and  all  persons  in- 
terested therein,  to  peruse  and 
inspect  the  same,  and  to  take 
copies  thereof  or  extracts  there- 
from respectively." 

*'  And  we  the  said  commission- 
ers do  hereby  further  declare, 
that  we  have  at  our  first  and 
oliier  meetings,  or  some  of  them, 
received  from  the  several  pro- 
prietors of  estates  in  the  said 
parish  of  Mildenhall,  an  account 
in  writing  of  their  several  and 
respective  estates,  and  of  their 
several  and  respective  claims  of 
sheep-walk,  common  of  stackage, 
and  other  rights  and  interests  in 
and  over  the  said  open  and  com* 
monable  fields,  commons,  com- 
monable meadows,  heaths,  and 
waste  grounds  in  the  said  parish 
of  Mildenhall  by  the  said  Act 
directed  to  be  divided,  allotted, 
and  inclosed,  distinguishing  the 
several  quantities  and  tenures 
thereof;  and  that  we  the  said 
conunissionershave  perused,  exa- 
mined, and  well  considered  the 
said  survey,  together  with  the 
quantities,  qualities,  and  situa- 
tions of  the  open  and  commonable 
fields,  commons,  commonable 
meadows,  heaths,  and  waste 
grounds,  and  also  of  the  several 
messuages,  cottages,  lands,  and 
grounds  within  the  said  parish 
of  Mildenhall  in  the  said  survey 
comprised  and  contained,  and 
have  viewed  and  valued  the  same, 
and  also  heard  and  considered 
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having  been  made  of  such  land  is  strong  to  shew  the  con- 
struction put  upon  the  47  Geo.  3  by  those  whose  duty  it 
was  to  carry  it  into  execution.     [He  then  read  the  title 
and  preamble  of  the  47  Geo.  3  (a).]     The  word  "  fens '' 
in  the  preamble  means  the  fens  of  the  commons  and  waste 
grounds.    The  title  and  recitals  of  the  Act  shew  that  it 
has  no  relation  to  the  Mildenhall  Fen,  but  only  to  lands 
over  which  there  were  some  commonable  rights,  and  which 
were  to  be  allotted  and  inclosed.    But  then  it  is  said,  that 
the  language  of  the  18th  section,  which  provides  for  com- 
pensation in  lieu  of  tithe,  is  general,  and  includes  all  land 
within  the  parish.    [He  then  read  the  18th  section.]    But 


and  duly  informed  onnelveB  of 
the  several  rights  of  sheep-walk, 
oommon  of  stackage,  and  other 
rights  and  interests  in  and  over 
the  said  open  and  commonable 
fields,  conmions,  meadows,  heaths 
and  waste  gi-ounds  belonging  to 
each  and  every  person  interested 
therein,  and  settled  and  deter- 
mined the  same,  and  all  things 
and  matters  relating  to  or  con- 
cerning the  said  division,  allot- 
ment)  and  indosure. 

^  And  we  the  said  commission- 
ers do  hereby  assign,  set  ont^  and 
allot  unto  and  for  Sir  Thomas 
Charles  Bunbuiy,  Bart,  in  lieu 
qf  and  as  a  compensation  for  all 
the  tithes  growing  and  renewing 
within  Mildenhall  aforesaid,  and 
due  unto  the  said  Sir  Thomas 
Charles  Bunbury,  all  those  three 
several  pieces  or  parcels  of  land  or 
ground  next  described."  (It  then 
set  out  the  land  by  abuttals). 

Annexed  to  the  award  is  ''  A 
schedule  of  the  old  inclosures, 
warrens,  and  other  lands  within 
the  said  parlBh  not  dischcirged 


from  tithes,  referred  to  in  our 
award,  to  which  this  is  annexed." 
The  said  schedule  comprises  309 
acres  2  roods  and  9  perches  of 
land;  and  Mildenhall  warren, 
containing  1050  acres.  The  map 
or  plan  annexed  to  the  award  is 
not  a  map  or  plan  of  the  whole 
parish  of  Mildenhall,  but  con- 
tains a  map  or  plan  of  all  the 
lands  comprised  in  the  said  sche- 
dule, and  also  of  all  lands  allotted 
and  exchanged  under  the  said 
award,  together  with  certain 
other  lands  in  the  parish,  some 
of  which  are  fen  lands.  The  in- 
closures awarded  in  exchange 
amount  to  102  acres,  3  roods,  and 
33  perches,  and  the  quantity  al- 
lotted, 3431  acres,  3  roods,  and  37 
perches.  The  lands  of  the  de- 
fendant>  in  the  first  and  second 
counts  of  the  declaration  men- 
tioned, are  not  comprised  in  the 
schedule  to  the  award,  nor  are 
they  drawn  on  or  comprised  upon 
or  in  the  map  annexed  to  the 
award. 

(a)  Ante,  p.  119. 
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the  intention  was  to  exclude  fen  lands,  and  the  exception, 
as  to  lands  inclosed  under  the  15  Car.  2,  should  have  pre- 
ceded its  present  place  in  the  section.    The  words  "  all 
tithes"  mean  all  tithes  within  the  Act    The  18th  section 
cumot  mean  that  the  allotments  are  to  be  in  lieu  of  off  the 
tithe  of  the  parish;   because  the  compensation  is  to  be 
made  oat  of  the  lands  to  be  inclosed,  which  bear  but  a 
snail  proportion  to  the  other  lands;  and  it  could  never 
have  been  intended  to  free  the  owners  of  one  description 
of  land  from  tithe,  hj  allotting  land  in  which  other  per- 
sons were  interested.     [Manle,  J. — It  might  be  that  the 
distribution  of  land  in  this  parish  was  in  such  proportions 
as  to  make  that  reasonable.    The  result  may  appear  para- 
doxical; but  that  arises  from  the  reasons  not  being  stated. 
The  owners  of  the  land  to  be  inclosed  are  somehow  pre- 
Tsiled  upon  to  consent;  perhaps  they  may  have  received  a 
money  compensation.     Wightman,  J. — It  is  not  uncommon 
to  abolish  the  tithe  of  old  inclosures,  by  giving  compensa- 
tion ont  of  new.]     The  20th  section  shews  that  the  allot- 
ment under  the  18th  was  not  to  discharge  all  the  inclosed 
hnds.    [He  then  read  section  20(a)].    That  section  makes 
it  optional  with  the  owners  of  old  inclosures  to  commute 
their  tithes.     If  they  elect  to  do  so,  and  have  any  open 
field  land,  compensation  is  to  be  made  out  of  such  land; 
but  if  they  have  none,  they  are  to  make  compensation  in 
money;  and  there  is  a  further  provision,  enabling  the 
owners  of  Highland  Old  Inclosures  desirous  of  discharging 
the  same  from  tithe  to  give  up  a  part  of  them.    [Maule,  J. 
— ^Are  the  lands  in  question  within  the  exception  as  to 
the  Bedford  level?]    That  does  not  distinctly  appear;  but 
they  are  either  within  that  exception,  or  they  are  included 
in  the  '^  one-ninth  part  of  aU  the  other  lands  and  ground&'' 
If  the  commissioners  were  bound  to  make  an  allotment  in 

(a)  Ante,  p.  120, 
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J. — Assuming  that  fen  lands  are  included  in  the  Act,  and 
that  it  was  competent  for  the  commissioners  to  extinguish 
all  tithe,  they  have  made  an  award  in  terms  professing 
to  do  so,  but  have  improperly  omitted  to  make  compensa- 
tion for  the  tithe  of  the  fen  land;  was  not  that  the  sub- 
ject of  an  appeal  to  the  Quarter  Sessions  under  the 
55th  section?  Suppose,  in  giving  compensation,  they 
omitted  one  acre,  would  the  award  be  void  as  to  that 
acre?]  The  commissioners  have  not  in  fact  taken  the 
fen  land  into  consideration.  They  had  no  power  to  deter- 
mine the  title  to  tithe  (sect.  5).  [Matde,  J. — Although 
they  could  not  decide  as  to  title,  yet  they  might  have  al- 
lotted to  the  person  actually  in  possession.]  There  are 
several  provisions  which  shew  that  it  was  never  intended 
that  the  commissioners  should  deal  with  the  fen  land. 
Under  the  22nd  section,  the  cost  of  fencing  the  allotments 
is  to  be  defrayed  by  sale  of  part  of  the  commons  and 
waste  grounds.  The  28th  section  also  enables  the  com- 
missioners to  seU  part  of  the  commons  and  waste 
grounds,  for  the  purpose  of  paying  the  costs  of  carrying 
that  Act  into  execution.  And  by  the  29th  section,  if  the 
quantity  sold  is  not  sufficient,  the  remainder  is  to  be  raised 
by  a  rate  levied  on  the  proprietors  of  the  commons  and 
waste  grounds.  The  fen  land  is  not  required  to  contri- 
bute; and  that  is  a  strong  circumstance  to  shew  that  it 
was  never  meant  to  be  included  in  the  Act  Again,  the 
39th  section  enables  the  commissioners  to  make  drains 
and  watercourses  in  the  old  and  new  allotments  ^^not 
being  fen  lands.''  Moreover,  the  General  Inclosure  Act, 
41  Geo.  3,  c.  109,  is  incorporated  with  the  47  Geo.  3;  but 
the  commissioners  have  made  no  survey,  valuation,  or 
plan  of  these  fen  lands,  as  required  by  the  4th  section  of  the 
General  Act 
Secondly,  the  decision  of  the  assistant  tithe  commis- 
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sioner  upon  this  matter  is  final  and  conclusiva     The  45th         1853. 
section  of  the  l^the  Commutation  Act,  6  &  7  Will  4,  c.  71, 
enables  the  commissioners  or  assistant  commissioner  to 
hear  and  determine  disputes  respecting  tithes,  and  declares 
that  *'  the  decision  of  the  commissioners  or  assistant  com- 
missioner shall  be  final  and  conclusive  on  all  persons, 
subject  to  the  provisions  hereinafter  contained."     That  re- 
fers to  the  46th  section,  which  gives  an  appeal  by  an  issue 
at  law,  or  by  taking  the  opinion  of  a  Court  of  law,  "  if  the 
yearly  value  of  the  payment  to  be  made  or  withholden 
according  to  such  decision  shall  exceed  the  sum  of  20//' 
Therefore,  the  only  qualifications  engrafted  on  the  45th 
section  are  the  provisions  of  the  46th,  which  have  no  ap- 
plication here.     If  the  decision  of  the  assistant  commis- 
sioner in  this  case  is  not  final,  neither  would  the  judgment 
of  a  Court  of  law  be,  in  cases  within  the  46th  section;  but 
if  the  decision  of  the  assistant  commissioner  is  conclusive 
as  to  rent  charge,  it  must  necessarily  be  so  as  to  all  other 
proceedings  between  the  parties.     The  89th  section  only 
relates  to  tithe  which  has  become  due  before  the  commu- 
tation.   The  defendant  relies  on  the  90th  section,  which 
provides  that  the  Act  shall  not  extend  (amongst  other  ex- 
emptions) "  to  any  lands  or  tenements  the  tithe  whereof 
shall  have  been  already  perpetually  commuted  or  extin- 
guished under  any  Act  of  Parliament  heretofore  made." 
That,  however,  has  no  bearing  on  this  case,  because  the 
commissioner  is  constituted  the  judge  as  to  whether  thc' 
tithe  has  in  fact  been  commuted.    The  90th  section  was 
not  meant  to  control  the  jurisdiction  of  the  commissioner 
under  the  46tL     Upon  the  objection  being  taken,  that  the 
tithe  has  been  commuted,  he  is  bound  to  inquire  into  and 
determine  the  fact. 

Thirdly,  twenty  years'  perception  of  tithe  of  the  defend- 
ant's land  is  conclusive  evidence  of  the  plaintifi^'s  right  to 
that  tithe.  By  the  3  &  4  Will  4,  c.  27,  s.  2,  no  action  can 
be  brought  for  the  recovery  of  tithe  but  within  twenty 
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1853.  years  next  after  the  [right  of  action  accrued;  and  by  sec- 
tion 34,  at  the  determination  of  the  period  limited,  the 
right  of  the  claimant  is  extinguished,  and  the  title  con- 
ferred on  the  recipient.  [Cressufdl,  J. — That  only  applies 
to  cases  where  there  are  two  persons  contending  for  the 
right  to  the  tithes.  Here  the  defendant  does  not  claim 
the  tithes;  it  is  the  plaintiff  alone  who  says  that  he  is  en- 
titled to  them.]  After  twenty  years'  payment,  the  defend- 
ant cannot  set  up  as  a  defence,  that  the  tithes  are  extinct. 
[Mauley  J. — Suppose  it  appeared  that  certain  land  was  not 
titheable  in  the  time  of  Richard  L,  and  afterwards  there 
was  a  payment  of  tithe  for  thirty  years,  the  3  &  4  Will.  4, 
c.  27,  would  not  render  it  titheable.]  In  the  case  of  land,  it 
has  been  held  that  the  statute  operates  as  a  parliamentary 
conveyance  of  the  land  to  the  person  in  possession  after 
the  period  of  twenty  years  has  elapsed :  Doe  d.  JtJcea  v. 
Sumner  (a).  Doe  d.  Garter  v.  Barnard  (6),  The  Incorporated 
Society  v.  Ridiards  (c),  Scott  v.  Nixon  (rf). — He  also  re- 
ferred to  The  Dean  of  Ely  v.  Cash  (e), 

O'MaUey  (with  whom  was  Paget  and  Mills)  for  the  de- 
fendant— First,  the  Inclosure  Act  and  award  afford  a 
complete  answer  to  this  action.  The  exception  in  the 
18th  section  has  been  treated  as  if  it  referred  to  all  fen 
land  in  Mildenhall,  whereas  it  only  refers  to  such  part  of 
Mildenhall  common  as  was  inclosed  under  the  provisions  of 
the  15  Car.  2,'c.  17,  s.  38.  That  enactment  was  repealed  by 
the  1  Jac.  2,  c.  21 ,  s.  4,  so  that  the  inclosures  excepted  must 
have  been  made  in  the  interval  between  the  1 5  Car.  2,  a 
17,  and  the  1  Jac.  2,  c.  21.  The  fen  lands  are  included  in 
the  47  Geo.  3.  The  18th  section,  standing  alone,  conclu- 
sively shews  that  aU  tithes  in  Mildenhall  were  to  be  barred. 


(a)  14  M.  &  W.  39.  (d)  3  Dr.  &  Wat,  388. 

(b)  13  Q.  B.  946.  («)  16  M.  &  W.  617. 

(c)  4  Irish  Eq.  Bep.  177, 197. 
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Reading  the  preamble  of  the  statute  together  with  the  1853. 
18th  section,  the  inference  is,  that  the  legislature  contem- 
plated that  the  persons  mentioned  in  the  preamble  were 
the  owners  of  all  the  tithe  in  the  parish.  The  term  "  Mil- 
denhair'  is  used  in  its  general  sense,  as  comprehending 
the  whole  parish.  Under  the  1 8th  section,  the  allotments 
in  lieu  of  tithe  are  to  be  made  out  of  the  common  lands  in- 
tended to  be  inclosed;  and  the  legislature  does  not  deal 
with  the  other  lands  for  the  purpose  of  giving  any  com- 
pensation out  of  them,  but  merely  for  the  purpose  of  as- 
certaining the  quantity  of  common  land  to  be  allotted  as 
an  equivalent  for  the  tithe.  Though  the  fen  land  is  not 
used  as  a  criterion  of  value,  its  owners  obtain  no  greater 
benefit  than  the  owners  of  the  other  land,  the  tithe  of 
which  is  admitted  to  have  been  barred.  By  section  19  the 
commissioners  are  to  apportion  the  allotments  among  the 
tithe-owners  according  to  their  respective  interests.  It  is 
conceded  that  there  is  difficulty  in  reconciling  the  18th  sec- 
tion with  the  20th;  but  the  language  of  the  18th  is  clear 
and  decisive,  and  the  commissioners  have  professed  to  act 
on  it  and  bar  all  titha  The  20th  section  apparently  deals 
with  something  included  in  the  18th.  The  20th  could  not 
have  been  intended  to  apply  to  rectorial  tithes;  because, 
if  compensation  was  made  by  a  money  payment,  that  would 
not  go  to  the  tithe-owner,  but  would  be  applied  towards 
the  general  expenses,  and  so  benefit  the  proprietors  of  the 
common  lands,  who  would  thus  be  relieved  from  contribu- 
tion to  the  rate.  [Ooleridffef  J. — There  is  considerable 
difficulty  in  construing  these  sections.]  According  to  the 
plaintiff's  view,  by  the  18th  section  the  tithe-owner  is  to 
receive  compensation  out  of  the  common  lands;  but  the 
20th  section  gives  the  owners  of  inclosed  land  the  option 
of  making  a  money  payment,  and  if  that  option  is  exer- 
cised, what  is  given  under  the  18th  section  is  taken  away 
by  the  20th.     But  whatever  may  be  the  construction  of 

VOL.  IX.  K  EXCH. 
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1863.  these  sections,  it  is  plain  that  they  were  intended  to  confer 
a  power  to  bar  all  tithe.  In  this  case  there  could  be  no 
appeal  under  the  55th  section,  because  the  tithe-owner 
took  possession  of  the  land  allotted  to  him  in  lieu  of  all 
tithe.  There  is  evidence  that  all  was  rightfully  done,  for 
the  award  was  made  in  J  812,  and  there  is  no  proof  of  per- 
ception of  tithe  from  that  time  until  1816:  Doe  A.  Smith 
Y.Webber  (a). 

Secondly,  the  decision  of  the  assistant  tithe  commis- 
sioner is  not  final.  The  commissioners  have  no  power 
to  decide  questions  of  title:  Regina  y.  Tithe  Gommis- 
doners  for  England  and  Wales  (b),  Edwards  v.  Bunbvr- 
ry(c).  The  decision  of  the  assistant-commissioner  is  only 
conclusiye  as  to  the  amount  to  be  paid  in  lieu  of  tithe. 
But  in  that  case  he  must  have  entertained  the  subject 
of  commutation,  and  have  awarded  accordingly.  Here 
there  has  been  no  commutation,  but  only  a  step  towards 
it  The  right  to  the  tithe  is  in  no  way  affected:  6  &  7 
Will  4,  c.  71,  s.  89.  The  commissioners  are  not  bound  to 
act  upon  what  has  been  done.  By  section  36,  the  commis- 
sioners  are  to  ascertain  and  award  the  sum  to  be  paid  in 
lieu  of  tithe,  which  means  uncommuted  tithe  (sect.  12) ; 
whereas,  if  the  defendant's  argument  is  correct,  these 
tithes  have  been  commuted.  Where  the  legislature  in- 
tended that  a  previous  decision  should  be  binding  it  is  so 
expressed,  as  in  the  44th  section.  The  oOth,  51st,  and 
52nd  sections  shew  that  it  is  the  award  alone  which  is 
final.  Assuming  that  the  tithe  was  commuted  under  the 
47th  Geo.  3,  it  is  clear,  from  the  90th  section  of  the  Tithe 
Commutation  Act,  that  the  assistant-K^ommissioner  had  no 
jurisdiction.  There  is  an  analogous  case  under  the  County 
Courts  Act,  9  &  10  Vict.  c.  95.  By  the  58th  section  of  that 
Act,  the  Court  has  no  jurisdiction  where  the  title  to  land 

(a)  1  A.  &  E.  119.         (6)  15  Q.  B.  620.         (c)  3  Q.  B.  886. 
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comes  in  question.  A  mere  claim  of  title  does  not  oust  1853. 
the  court  of  its  jurisdiction;  but  it  is  the  duty  of  the 
judge  to  inquire  and  decide  whether  title  is  really  in 
question.  His  decision,  however,  is  not  final;  for  if  he 
should  decide  that  title  was  not  in  question  when  in  fact 
it  was,  a  prohibition  will  lie:  LUley  v.  Harvey  (a),  Thomp- 
son v.  Ingham  (b).  So  here,  if  the  case  is  not  within  the 
Tithe  Commutation  Act,  the  commissioner  cannot  give 
himself  jurisdiction  by  assuming  to  act  under  it.  The 
concluding  words  of  the  4dth  section  have  reference  to 
the  49th  as  well  as  to  the  46th. — [Upon  the  other  point  he 
was  stopped  by  the  Court] 

WorUedffe  replied,  and  cited  15  Car.  2,  c.  17,  s.  1 ;  Cooper 
Y.  Walker  (c),  Thorpe  v.  Cooper  {d)y  Weiherell  v.  Weighill(e\ 
WethereU  v.  BeHwood  (/),  OirdUestone  v.  Stanley  {g\  and 
5  &  6  Vict  c.  64,  s.  9. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — This  case  came  before  us  on  a  bill  of 
exceptions.  It  was  an  action  of  debt  for  tithes  of  hay, 
com,  and  grain  of  certain  lands  in  the  parish  of  Milden- 
hall,  in  the  county  of  Suffolk  The  counts  were  in  the 
usual  form,  and  the  pleas  were  "  nil  debet  by  statute,"  and 
"  never  indebted,""  on  which  issues  were  joined.  No  ques- 
tion was  made  on  the  general  title  of  the  plaintiff  as  the 
impropriate  rector,  or  on  the  liability  of  the  defendant  as 
occupier  during  the  periods  covered  by  the  declaration, 
unless  he  were  protected  in  the  manner  hereinafter  to  be 

(a)  6  D.  &  L.  64S,  (e)  3  Y.  &  C.  243. 

(5)  14  Q.  R  710.  (/)  Id.  319. 

{e)  4  B.  &  C.  36.  {g)  Id.  421. 

(rf)  2  Y.  &  J.  445. 

k2 
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186a  ^  considered;  and  it  was  proved  that  for  twenty  years,  from 
1828  up  to  and  until  1847,  both  inclusive,  he  had  either 
set  out  or  compounded  for  his  tithes  from  the  land  in 
question,  which  consisted  of  between  twenty-nine  and 
thirty  acres  of  fen  land.  Of  land  of  this  description,  and 
called  by  that  name,  there  are  about  9700  acres  in  the 
parish,  out  of  about  16,000,  which  the  whole  parish  con- 
tains; and  from  other  lands  of  this  same  description,  it 
was  proved  that  the  plaintiff  had,  from  1832  continually , 
to  the  commencement  of  this  suit,  received  either  tithes  in 
kind  or  a  money  composition. 

But  the  defence  of  the  defendant  rested  on  an  Inclosure 
Bill,  and  the  award  made  under  it;  more  than  one  answer 
was  attempted  to  that  defence,  assuming  that  prim&  facie 
it  protected  the  defendant ;  but  if,  upon  examination,  the 
ruling  of  the  learned  Judge  in  regard  to  this  cannot  be 
sustained,  it  will  be  unnecessary  to  consider  these;  and 
we  are  of  that  opinion. 

The  Act  in  question  passed  in  the  47  Geo.  3,  and  is  in- 
tituled "  An  Act  for  inclosing  lands  in  the  parish  of  Mil- 
denhall,  in  the  county  of  Suffolk.'^  The  preamble  recites, 
among  other  things,  that  in  the  parish  there  are  several 
open  and  common  fields,  commons,  commonable  meadows, 
heaths,  and  waste  grounds;  that  Sir  T.  Charles  Bunbury 
(whom  the  present  plaintiff  now  represents)  is  entitled, 
among  other  things,  to  the  great  or  rectorial  tithes  of  di- 
vers lands,  tenements,  and  hereditaments  in  the  parish, 
and  that  certain  other  individuals  named  are  entitled  to 
certain  portions  of  tithes  of  divers  other  lands,  and  divers 
other  persons  are  seised  of  lands  which  are  tithe  free.  It 
then  recites,  that  there  are  certain  rights  of  sheep-walk, 
common  of  stackage,  and  other  rights  and  interests  in,  over, 
and  upon  the  said  open  and  commonable  fields,  commons, 
commonable  meadows,  heaths,  and  waste  grounds,  and  that 
the  same  heaths,  /eiw,  and  waste  grounds,  in  their  then  pre- 
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sent  state,  yield  but  little  profit,  and  that  it  will  be  advan-        l85a 
tageous  to  these  several  persons,  if  the  before-mentioned 
rights  be  extinguished,  and  the  said  lands  and  grounds 
divided  and  allotted.     It  further  recites  the  General  Inclo- 
sure  Act,  and  then  proceeds  to  the  enacting  clauses. 

It  should  be  observed,  that  the  word  fens  is  but  once 
introduced  in  this  preamble,  and  then  only  as  forming 
part  of  the  open  uninclosed  and  commonable  lands,  which 
are  to  be  inclosed;  and  it  was  not  disputed  that  in  this 
place  the  word  did  not  apply  to  the  Mildenhall  fen,  with 
respect  to  which  the  present  question  arises. 

There  is  nothing  in  the  Act  material  to  our  present  pur- 
pose, until  we  arrive  at  the  18th  section,  which  provides 
for  the  allotments  to  be  made  in  lieu  of  great  and  small 
tithes.  This  section  is  as  follows: — [His  Lordship  read 
the  section.]  It  must  be  admitted  that  the  language  of 
the  preamble,  which  speaks  of  "  the  great  and  small  tithes 
arising  and  renewing  within  the  said  parish,''  and  the 
statement  of  the  tithes  in  lieu  of  which  allotments  are  to 
be  made,  would  lead  one  to  suppose,  that,  in  the  most  com- 
prehensive sense,  all  the  tithes  of  every  part  of  the  parish 
were  under  consideration,  and  intended  to  be  brought 
within  the  jurisdiction  of  the  commissioners.  When,  how- 
ever, we  come  to  that  part  which  provides  the  compensation, 
the  language  is  not  so  clear, — "  such  parts  and  parcels  of 
the  said  lands  and  grounds  hereby  intended  to  be  inclosed, 
as  shall,  in  thejudgmentof  the  commissioners,  be  equal  in 
value  to  two-eleventh  parts  of  all  the  open  field  arable 
lands,''  and  ''  one-seventh  part  of  all  the  old  indosed  lands 
{save  and  except  suck  lands  as  wereforfnei-ly  part  ofMUden- 
hail  Common,  and  inclosed  under  an  Act  passed  in  the  fif- 
teenth year  of  King  Charles  the  Second,  intituled  An  Act  for 
settling  the  Draining  of  the  Oreat  Level  of  the  Fen,  called 
the  Bedford  Level,"  and  to  one-ninth  part  of  all  the  other 
lands  and  grounds  in  Mildenhall  aforesaid.  The  lands 
then  to  be  valued,  and  to  form  the  basis  for  estimating 
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1863.  the  compenBation  to  be  given  for  the  tithes,  are  **  the  open 
field  arable  lands,"  ''the  old  inclosed  lands,'^  and  ^all 
other  lands;''  but  out  of  the  second  division  are  excepted 
certain  lands,  which  would,  but  for  the  exception,  have 
formed  part  of  the  old  inclosed  lands,  but  had  been  for^ 
merly  part  of  a  tract  called  Mildenhall  Common,  and  had 
been  inclosed  under  1 5  Car.  2,  a  17.  Whether  the  Milden- 
hall Fen  was  included  within  this  exception,  and  if  not, 
within  which  of  the  two  last  heads  it  fell,  is  not  very  clear 
upon  reading  the  section.  Nor  was  it  made  clear  upon 
the  argument.  If  it  fell  within  the  exception,  a  considera- 
ble difficulty  would  be  cast  upon  the  defendant,  for  it 
would  seem  as  if  these  excepted  lands,  whatever  they  were, 
not  being  valued  with  a  view  to  the  amount  of  compen- 
sation for  the  tithe,  had  been  withdrawn  from  the  consi- 
deration of  the  commissioners,  and  the  force  of  the  general 
words  in  the  earlier  part  of  the  section  would  receive  a 
very  material  qualification. 

But  the  18th  section  must  be  considered  in  connection 
with  the  20th,  which  provides  for  an  allotment  in  land  or 
money  to  be  made  for  the  tithes  of  old  inclosures  or  in- 
closed land  in  certain  cases.  It  is  in  the  following  terms: 
— [His  Lordship  read  the  20th  section.]  Here,  it  will  be 
observed,  is  a  provision  made,  among  other  things,  for  the 
old  inclosures  or  inclosed  lands  or  grounds,  subject  to 
tithes,  the  owners  of  which  are  desirous  to  commute,  and 
these  are  supposed  to  have  open  field  land  sufficient 
to  furnish  compensation  in  kind,  either  in  whole  or  in 
part,  or  to  have  no  such  land,  and  therefore  only  able  to 
compensate  in  money.  Again,  towards  the  close  of  the 
section,  a  third  class  is  introduced — "the  owners  of  High- 
land Old  Inclosures  desirous  of  discharging  the  same  from 
tithes  by  giving  up  a  part  thereof  In  all  these  cases  the 
commissioners  can  no  longer  act  under  the  18th  section; 
and  by  this  20th  section,  in  respect  of  all  these,  the  com- 
mutation or  discharge  seems  made  to  depend  on  the  will 
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of  the  landowners,  the  words  '*  desirous  of  commnting,''  1853. 
"proprietors  being  desirous  as  aforesaid/'  "being  desirous 
of  discharging  their  land  from  tithes/'  occurring  thus 
three  times,  cannot  have  been  inserted  unintentionally  or 
hj  mistake;  and  they  make  it  questionable,  whether  the 
20th  section  only  gives  an  alternative  mode  of  making  the 
compensation,  or  does  not  rather  qualify  and  restrain  the 
effect  of  the  18th  section,  which,  standing  by  itself,  would 
have  made  the  commutation  fur  tithe  compulsory  on  all 
the  landowners. 

The  language  of  these  clauses  is  so  obscure,  that  we  have 
had  much  difficulty  in  coming  to  a  conclusive  opinion  upon 
their  meaning;  but  it  appears  to  us  that,  taking  the  two 
together,  an  option  was  left  in  respect  of  the  old  inclo- 
sures,  and  that  the  statute  did  not  cast  upon  the  commis- 
sioners the  obligation  of  making  a  compulsory  commuta- 
tion of  all  the  tithe  in  the  parisL 

Further,  upon  the  part  of  the  plaintiff,  it  was  contend- 
ed, that,  in  fact,  the  commissioners  had  not  taken  into 
account  the  Mildenhall  fen  land  at  alL  The  conclusion 
we  have  come  to  upon  the  sections  of  the  Act  of  Parlia- 
ment leaves  it  open  to  us  to  enter  into  this  inquiry,  the 
commissioners  having,  in  their  award,  adopted  the  words 
of  the  Act;  and  if  we  see  reason  to  believe  that  the  option 
was  not  exercised,  and  that  the  commissioners  have  not 
taken  into  account  the  Mildenhall  fen  land,  then  the  award 
which  they  made  is  no  bar  to  the  plaintiff's  right  to  re- 
cover. The  award  which  they  should  make  in  respect  of 
tithe  compensation  is,  indeed,  subject  to  an  appeal  to  the 
Quarter  Sessions  by  the  55th  section  of  the  Act;  and  a 
neglect  to  appeal,  in  any  case  in  which  the  grievance  is 
the  proper  subject  of  an  appeal,  will  have  the  effect  of 
pifllring  the  judgment^  not  so  questioned  in  proper  time 
and  manner,  as  final  as  if  it  had  been  confirmed  by  the 
appellate  court.    But  it  has  been  rightly  determined  in 
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1853.  Cooper  V.  WaUcer  (a),  and  in  error  in  Thorpe  v.  Cooper  (b), 
that,  where  the  grievance  is  the  total  omission  to  give  any 
compensation  in  respect  of  a  distinct  interest  or  subject- 
matter,  the  party  is  not  bound  to  appeal,  although  he 
may,  under  the  same  Inclosure  Act,  and  by  the  same  award, 
have  received  compensation  in  respect  of  other  subject- 
matters.  The  facts  there  were  distinguishable  from  the 
present;  and  the  plaintiff  here  cannot  rely  upon  the  oper- 
ation of  the  saving  clause,  which  is  so  narrowly  worded 
that  it  does  not  seem  to  embrace  his  case.  But  the  com- 
missioners' jurisdiction  depends  on  the  having  awarded 
compensation  as  to  the  amount,  subject  to  appeal;  they 
are  to  be  the  judges;  but,  unless  they  award  some  com- 
pensation, they  have  no  authority  to  deal  with  the  sub- 
ject-matter. In  the  judgment  of  the  Court  in  Thorpe  v. 
Cooper  (c),  it  is  said,  "  The  commissioners  not  having 
made  any  compensation  for  the  tithes  of  Waddington  (a 
township  in  the  parish  to  which  the  Inclosure  Act  ap- 
plied,) must  either  have  rejected  a  claim  which  they  were 
directed  to  compensate,  or  from  inadvertence  have  omitted 
to  make  compensation  for  it  In  the  first  case,  they  have 
exceeded  their  authority;  in  the  second,  they  have  omitted 
to  do  what  they  were  expressly  required  to  do.  In  either 
view  of  the  case  their  award  is  void,  as  to  all  such  in- 
terests as  are  affected  by  their  exceeding  their  jurisdic- 
tion, or  by  their  omission.  A  party  is  not  concluded  by 
not  appealing  against  a  nullity."  This  is  extremely  rear 
sonable.  If  the  commissioners  in  the  present  case  have^ 
for  any  reason,  omitted  to  take  a  district  of  9700  acres  of 
titheable  land  into  account,  nothing  could  be  more  unjust 
than  that  the  plaintiff  should  be  barred  by  their  award  as 
to  an  unquestionable  right  before  it  was  made,  simply  be- 
cause it  awards  him  a  compensation  for  tithes  of  land  of  a 
different  class  situate  in  other  parts  of  the  parish  (d). 

(a)  4  B.  &  C.  36.  (c)  3  Y.  &  J.  457. 

{b)  2  Y.  &  J.  446.  (fl?)  See  also  the  jiulgmeut  ot 
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We  are  therefore,  with  this  view  of  the  statute,  and  18«a 
looking  at  the  general  words  of  the  award,  to  inquire  into 
the  fact,  as  it  is  to  be  collected  from  the  evidence  stated 
in  the  bill  of  exceptions,  premising  that  hj  the  General  In- 
dosure  Act,  41  Geo.  3,  c.  109,  s.  4.,  the  commissioners  were 
required  to  make  a  true,  exact,  and  particular  survey,  ad- 
measurement, plan,  and  valuation  of  all  the  lands  and 
gnninds  to  be  divided,  allotted,  and  inclosed,  and  also  of 
all  the  messuages,  cottages,  orchards,  gardens,  homesteads, 
ancient  inclosed  lands  and  grounds  within  the  parish 
The  requirements  of  this  section  are  very  minute,  the 
number  of  acres  and  decimal  parts  of  acres  are  to  be  spe- 
dfied,  the  properties  distinguished,  the  persons  who  make 
the  survey  and  valuation  are  to  verify  it  on  oath,  and 
they  are  to  be  open  to  be  inspected  and  copied  by  all  per- 
sons interested. 

Turning  to  the  award,  which  was  given  in  evidence  by 
the  defendant,  we  find  the  commissioners  declaring  that 
there  has  been  made  "  a  true,  exact,  and  particular  sur- 
vey, admeasurement,  and  plan  of  all  the  open  and  common 
fields,  commons,  commonable  meadows,  heaths  and  waste 
grounds,  to  be  divided,  allotted,  and  inclosed,  and  also  of 
all  the  messuages,  cottages,  orchards,  gardens,  homesteads, 
and  ancient  inclosed  lands  and  grounds  within  the  parish, 
except  such  as  are  situate  within  the  fens  of  the  said 
paridu'*  To  the  award  is  annexed  a  schedule  of  old  in- 
closures,  warrens,  and  other  lands  within  the  parish  not 
discharged  from  tithes,  and  in  this  the  defendant's  lands, 
in  the  first  and  second  counts  of  the  declaration  mentioned, 
are  not  comprised;  it  contains  only  about  309  acres  of 
land,  and  a  large  warren  called  Mildenhall  Warren.  The 
award  has  also  annexed  to  it  a  map;  and  it  is  stated  that 
it  is  not  a  map  or  plan  of  the  whole  parish,  but  only  of  all 

the  Court  of  Queen's  Bench  on      of  Birmingham,  18  L.  J.,  M.  C, 
the  second  point  in  the  cafle  of      94. 
£jc  parU  Overseers  of  the  Poor 
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1863.  the  lands  comprised  in  the  cK^hedule,  the  lands  allotted 
and  exchanged,  and  certain  other  lands,  some  of  which 
are  fen  lands.  In  the  award  itself  the  commissioners  pro- 
fess to  make  allotments  to  the  plaintiflf  in  lieu  of,  and  as 
a  compensation  for,  all  the  tithes  growing  and  renewing 
within  Mildenhall,  and  due  unto  him.  The  date  of  the 
award  is  the  1st  of  May,  1812.  These  circumstances,  with 
the  facts  that,  for  twelve  years  from  1816,  the  defendant 
had  paid  no  tithes  in  respect  of  the  lands  mentioned  in 
the  declaration,  and  then  for  twenty  years,  as  we  before 
stated,  had  either  paid  them  in  kind  or  compounded  for 
them;  and  that  the  plaintiff  had  also  received  them  in 
kind  or  by  commutation  from  other  lands  in  the  neigh- 
bourhood, are  the  premises  from  which  the  jury  would 
have  to  draw  the  conclusion  of  fact,  whether  or  no  the 
commissioners  had  awarded  any  compensation  to  the 
plaintiff  in  respect  of  the  tithes  now  claimed. 

The  learned  Judge  appears  to  have  considered  the  In- 
closure  Act  and  award  final  and  conclusive,  and  leaving 
no  question  for  the  consideration  of  the  jury,  because  the 
Act  gave  the  commissioners  power  to  deal  with  the  whole 
question,  and  their  award  professes  in  terms  to  give  allot- 
ments for  all  the  plaintiff's  interest  as  tithe-owner.  But 
we  cannot  agree  that  this  was  conclusive.  We  think  that 
there  was  much  evidence  to  shew  that  in  fact  they  had 
not  taken  into  account  the  fen  land  at  all,  we  think  it  is 
rather  to  be  inferred,  that,  for  some  reason  or  other,  they 
had  thrown  it  out  of  their  consideration  entirely.  It  is 
scarcely  credible  that,  if  so  large  a  tract  of  land  had  been 
admeasured,  surveyed,  mapped,  and  valued,  there  would 
not  have  appeared  some  positive  and  specific  evidence  of 
it  in  the  award  or  scbedulea 

We  are  not  called  upon,  however,  to  express  any  posi- 
tive opinion  upon  the  conclusion  of  fact  to  be  drawn;  it  is 
enough  to  say  that  we  think  the  ruling  of  the  learned 
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Judge  on  this  point  cannot  be  sustained,  and  that  a  yenire        1863. 
de  noYo  must  be  awarded. 

We  haye  thus  far  said  nothing  upon  another  point,  on 
which  the  plaintiff  placed  great  reliance,  and  in  respect  to 
which  the  direction  of  the  learned  Judge  is  objected  to  on 
the  bill  of  exceptions.  It  appears,  that  this  whole  matter  of 
the  Inclosure  Act  and  award  had  been  before  an  assistant 
tithe  commissioner  acting  under  the  6  &  7  Will  4,  c.  71 ; 
and  that  he  had  determined  that  the  tithes  were  not  barred 
bj  them,  and  that  this  decision  had  not  as  jet,  so  far  as 
appeared,  been  confirmed  bj  the  tithe  commissioners,  and 
nothing  more  had  been  done  under  it  This  decision, 
howeyer,  the  counsel  for  the  plaintiff  contended,  was  final 
and  conclusiye  as  to  the  point  decided;  the  learned  Judge 
ruled  that  it  was  not 

It  is  not  necessary,  after  the  conclusion  we  haye  come 
to  on  the  Inclosure  Act  and  award,  to  decide  this  point; 
but  it  may  be  conyenient  to  state  how  we  conceiye  the 
law  to  be,  for  the  guidance  of  the  Judge  who  may  on  a 
future  occasion  haye  to  deal  with  the  question.  By  the 
45th  section  of  the  6  &  7  Will  4,  c.  71,  certain  matters 
are  to  be  heard  and  determined  by  the  commissioners  or 
assistant-commissioner  of  which  this  question  would  be 
one;  and  the  decision  of  the  one  or  the  other,  without  any 
distinction  between  the  two,  is  by  the  section  made  final 
and  conclusiye  on  all  persons  *'  subject  to  the  provieiona  in 
the  Act  after  containecL"  These  last  words,  in  our  opinion, 
point  clearly  to  the  proyisions  which  immediately  follow 
in  the  46th  section  for  trying  a  feigned  issue,  or  stating 
a  case  for  the  decision  of  a  superior  Court  These  are 
proyisions  by  way  of  appeal,  and  the  yerdict  or  judgment 
in  the  one  or  the  other  binds  not  only  the  parties,  but 
the  commissioner  or  assistant-commissioner  in  the  future 
proceedings  as  to  the  commutation.  These  may,  howeyer, 
in  the  present  case,  be  laid  out  of  consideration. 

But,  independently  of  the  46th  section,  the  90th  im- 
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1863.  poses  a  restraint  on  the  jurisdiction  of  tlie  tithe  com- 
missioners, among  others,  in  the  case  of  "  lands  and  tene- 
ments, the  tithes  whereof  shall  have  been  already  perpetu- 
ally commuted  or  extinguished  under  any  Act  of  Parlia- 
ment heretofore  made.""  Now  it  is  a  general  rule,  that  no 
Court  of  limited  jurisdiction  can  give  itself  jurisdiction 
by  a  wrong  decision  on  a  point  collateral  to  the  merits  of 
the  case  upon  which  the  limit  to  its  jurisdiction  depends; 
and  however  its  decision  may  be  final  on  all  particulars, 
making  up  together  that  subject-matter  which,  if  true,  is 
within  its  jurisdiction,  and,  however  necessary  in  many 
cases  it  may  be  for  it  to  make  a  preliminary  inquiry,  whe- 
ther some  collateral  matter  be  or  be  not  within  the  limits, 
yet,  upon  this  preliminary  question,  its  decision  must  al- 
ways be  open  to  inquiry  in  the  superior  Court  Then  to 
take  the  simplest  case — suppose  a  judge  with  jurisdiction 
limited  to  a  particular  hundred,  and  a  matter  is  brought 
before  him  as  having  arisen  within  it,  but  the  party 
charged  contends  that  it  arose  in  another  hundred,  this  is 
clearly  a  collateral  matter  independent  of  the  merits;  on 
its  being  presented,  the  judge  must  not  immediately  for- 
bear to  proceed,  but  must  inquire  into  its  truth  or  false- 
hood, and  for  the  time  decide  it,  and  either  proceed  or  not 
with  the  principal  subject-matter  according  as  he  finds  on 
that  point;  but  this  decision  must  be  open  to  question, 
and  if  he  has  improperly  either  forborne  or  proceeded  on 
the  main  matter  in  consequence  of  an  error,  on  this  the 
Court  of  Queen's  Bench  will  issue  its  mandamus  or  pro- 
hibition to  correct  his  mistake.  To  apply  this  to  the  pre- 
sent case,  there  can  be  no  doubt,  we  conceive,  that  the  ju- 
risdiction of  the  assistant  tithe  commissioner  was  well 
initiated.  He  came  to  a  parish  in  which  de  facto  tithes 
were  being  paid  in  kind  or  by  compensation,  but  he  was 
met  with  an  objection  which,  if  well  founded  in  fact, 
shewed  he  had  no  jurisdiction.  He  was  bound  to  inquire 
into  that  fact;  he  did  so,  and  decided  against  the  objec- 
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tion,  and  thereupon  proceeded  with  the  commutation. 
But  the  learned  Judge  was  quite  right  in  ruling  that  his 
decision  on  this  point  was  not  final  and  conclusive.  If, 
upon  further  inquiry,  he  shall  be  found  to  have  been  cor- 
rect in  determining  that  the  tithes  of  these  lands  have 
not  been  commuted  or  extinguished  under  the  Inclosure 
Act,  then  all  that  he  has  done  thereupon  will,  under  the 
45th  section,  be  conclusive,  subject  only  to  the  qualifica- 
tions arising  out  of  the  46th  section.  On  the  other  hand, 
if  that  inquiry  should  terminate  in  sustaining  the  award, 
all  that  he  has  done  will  have  been  coram  non  judice. 

Thus  much  we  have  thought  it  convenient  to  say  on 
this  point  The  point  made  by  the  learned  counsel  for 
the  plaintifi*  on  the  twenty  years  perception  we  disposed 
of  in  the  course  of  the  argument 

Venire  de  novo. 

The  reporters  are  indebted  to  the  following  note  of  the  case 
Messrs.  Adolphos  and  Ellis  for      of— 

Flandsbs  v.  Bunbttbt. 
Tms  was  a  feigned  issue  under  the  Tithe  Commatati<m  Act,  and 
was  argued  (December  1,  2,  3,  and  5,  1846)  before  Lord  Denman, 
C.  J.,  PaUeson^  J.,  Coleridge,  J.,  and  Wighttnany  J. ;  by  Paget  for  the 
plaintiff  and  Biggs  Andrews  for  the  defendant. 

Cur.  adv.  vult. 

Loid  Dehhan,  C.  J.  (June  8, 1848),  delivered  the  judgment  of  the 
Conrt:— 

The  plaintiff  in  this  case  is  the  owner  of  lands  situate  in  a  place 
called  tiiie  Burnt  Fen,  in  the  parish  of  Mildez^all,  in  the  county  of 
Suffolk;  and  the  defendant  is  impropriator  of  the  rectory  of  Milden- 
hall,  and  as  such  entitled  to  the  great  tithes  of  the  perish,  except 
only  of  such  lands  in  the  parish  as  are  exempt  from  the  payment  of 
tithea 

The  question  in  the  case  is,  whether  the  plaintiff*s  land  in  the 
Bomt  Fen  is  exempt  from  the  payment  of  rectorial  tithe,  and  arises 
upon  an  issue  under  the  Tithe  Commutation  Act. 

Upon  the  trial,  a  reference  was  made  to  a  barrister  to  find  the 
&cta,  and  state  a  case  for  the  opinion  of  the  Court,  with  directions 
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1863.         to  Bet  out  the  documentary  evidenoe  in  the  case;  and  the  Court  were 
to  draw  such  inferenoes  from  the  documentary  evidence  and  the  facts 
fi>imd  as  a  jary  would  be  warranted  in  drawing. 
DuNBVRT.  It  is  upon  the  &cts  found  by  the  arbitrator,  and  the  documen- 

tary evidence  set  out  by  him,  that  our  opinion  in  this  case  is  to  be 
formed. 

The  first  ground  upon  which  the  plaintiff  claimed  that  his  lands 
were  exempt,  was,  that  they  were  part  of  the  possessions  of  the  ab- 
bey of  Bury  St  Edmund*s,  and  that,  at  the  time  of  the  dissolution^ 
they  were  held  by  the  abbey  discharged  of  tithe. 

Upon  this  part  of  the  case,  the  arbitrator  finds  as  fiicts— That  the 
plaintiff's  lands  and  the  fen  in  which  they  were  situate  were  parcel 
of  the  waste  of  the  manor  of  Mildenhall,  and  that  the  manor  and  the 
rectory  of  Mildenhall  were  part  of  the  possessions  of  the  abbey  at 
the  time  of  the  dissolution,  and  that  the  manor  became  part  of  such 
possessions  before  the  reign  of  Richard  I.,  but  the  rectory  not  until 
after,  and  consequently  within  time  of  legal  memory. 

He  also  finds,  as  a  fiict,  ''that  the  plaintiff's  lands  were  not  held 
by  the  monastery,  at  the  time  of  the  dissolution,  discharged  or  ac- 
quitted of  the  payment  of  tithes,  by  prescription  or  unity  of  posses- 
sion, or  otherwise." 

The  question  referred  to  the  Court  is,  whether  the  plaintiff's  lands 
were  exempt  from  tithe  at  the  time  intended  by  the  issue  1  As 
these  were  abbey  lands,  one  important  fiict  to  be  ascertained  preli- 
minary to  the  determination  of  the  question  is,  whether  they  were 
held  by  the  abbey  discharged  of  tithe?  And  the  arbitrator  has  found 
as  a  fact  that  they  were  not. 

This  finding  of  the  arbitrator  we  consider  conclusive  upon  us  as  to 
that  fiict;  for,  independently  of  the  terms  of  the  reference,  it  does 
not  appear  that  we  have  the  whole  of  the  evidence  before  us  which 
induced  him  to  come  to  that  conclusion;  there  is  nothing  to  warrant 
us  in  determining,  upon  the  evidence  before  us,  that  the  arbitrator 
was  wrong  in  his  finding  preliminary  questions  of  fkct  which  were 
directly  within  the  scope  of  his  authority. 

The  first  ground  of  exemption  claimed  by  the  plaintiff  cannot, 
therefore,  be  supported. 

The  second  ground  of  exemption  claimed  by  the  plaintiff  was  un- 
der the  Mildenhall  Incloeure  Act,  passed  in  1807. 

The  Act»  after  reciting  that  there  were,  within  the  parish  of  Mil- 
denhall, several  open  and  common  fields,  commons,  commonable 
meadows,  heaths,  and  waste  grounds,  and  that  Sir  Thomas  Charles 
Bunbury  was  impropriator  of  the  rectory  of  Mildenhall,  and  as  such 
entitled  to  great  or  rectorial  tithes  of  divers  lands,  tenements,  and 
hereditaments,  situate  in  the  said  parish,  provides,  in  section  18» 
that  the  commissioners  shall  set  out  and  allot  to  the  impropriator 
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Ibr  «nd  in  lien  of  all  tithes,  mochues,  &0.,  ftrieing  or  payable  vithm 
Mildenhall  aforesaid,  such  part  of  the  knd  intended  to  be  inclosed 
as  shall  be  equal  in  ^ne  to  two  eleventh  parts  of  all  the  open  fields, 
and  one  seventh  part  of  all  the  old  inclosed  lands  (except  such  as 
were  part  of  ^Idenhall  Common  and  inclosed  nnder  the  Act  of  15 
Charles  %  for  draining  Bedford  Level),  and  to  one  fonrth  part  of  all 
the  other  lands  and  grounds  in  MildenhaU  aforesaid,  subject  to  the 
payment  of  all  tithes  in  kind. 

The  terms  of  the  Act  are  plain  and  unambiguous.  The  compenssr 
tion  to  be  allotted  to  the  impropriator  is  to  be  in  lieu  of  all  tithes 
arising  in  MildenhaU;  and  as  the  plaintiff^s  landi^  are  in  MildenhaU, 
the  compensation  would,  according  to  the  terms  of  the  section,  be  in 
Ueu  of  the  tithes  of  the  plaintifTs  lands,  as  weU  as  of  the  other 
lands  in  the  parish,  if  any  tithe  at  aU  was  payaUe  in  respect  of  his 
land. 

It  was,  however,  contended  for  the  defendant,  that  the  plaintiiTs 
lands  were  within  the  exception  in  the  18th  section  of  fen  land,  part 
of  the  Bedford  Level ;  and  that  such  land  was  whoUy  taken  out  of 
the  operation  of  the  Inclosure  Act;  and  that,  although  the  compen- 
sation to  be  aUotted  to  the  impropriator  was  in  terms  said  to  be  in 
lieu  of  aU  tithes  arising  in  MUdenhaU,  it  must  be  understood  to  ex- 
cept the  tithes  of  land  in  MUdenhaU,  inclosed  under  the  15  Charles 
2,  as  part  of  the  Bedford  Level. 

It  appears  to  us,  that,  whatever  may  have  been  the  object  of  the 
l^islature  in  excepting  those  lands  from  the  valuation  of  the  old  in- 
closures,  it  was  not  the  less  intended,  that  the  compensation  made  to 
the  impropriator  should  be  in  Ueu  of  aU  tithes  without  exception; 
and  that  when  he  received  the  compensation  aUotted  to  him  under 
the  terms  of  the  18th  section,  it  was  in  Ueu  of  aU  the  tithes  in  MU- 
denhaU without  exception. 

The  arbitrator  finds  that  the  plaintiffs  lands  were  adventurers' 
lands,  and  that  in  his  judgment  such  lands  were  not  inclosed  under 
the  statute  of  15  Car.  2,  which  was  applicable  to  other  lands  than 
those  of  the  adventurers.  He  also  finds  that,  since  1785,  and  in- 
deed as  fiur  as  living  memory  can  go,  no  tithe  has  been  paid  in  re- 
spect of  the  plaintiff's  land;  but  that,  before  1785,  and  since,  tithes 
had  been  occasionaUy  paid  in  respect  of  lands  in  fens  in  MUdenhaU, 
though  not  in  the  Burnt  Fen ;  but  it  does  not  appear  that  since  the 
Inclosure  Act  any  payments  of  tithe  have  been  made  in  respect  of 
such  lands. 

As  the  question,  whether  the  lands  of  adventurers  were  within 
the  operation  of  the  15  Car.  2,  is  a  question  rather  of  law  than  of 
fiu^  we  should  not  feel  ourselves  bound  by  his  finding  upon  it;  but 
whether  he  is  correct  in  his  views  of  that  question  or  not,  we  can- 
not but  think  that  the  non-claim  to  compensation  in  respect  of  tithe 
of  the  fen  land,  and  the  non-payment  or  demand  of  tithe  in  respect 
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1863.  o^  lands  in  the  Burnt  Fen,  or,  as  fiu:  as  appears  by  the  case  of  lands 

in  the  other  fens  in  MildenhaU,  since  the  indosnre,  tends  greatly  to 
confirm  our  view,  that  it  was  intended  by  the  18th  section  to  extin- 
guish all  tithes  in  Mildenhall,  though  the  value  of  the  excepted 
lands  was  excluded,  the  tithes  of  which,  if  payable  at  all,  were  appar 
rently  of  so  little  value,  that  no  payment  within  memory  was  made 
in  respect  of  lands  in  the  Burnt  Fen,  and  only  occasional  payments 
in  respect  of  lands  in  other  fens. 

Upon  the  whole  we  think  that,  if  the  plaintiff^s  lands  were  other- 
wise titheable,  they  have  ceased  to  be  so  by  the  operation  of  the 
Indosure  Act  and*  the  allotment  to  the  defendant  under  it  in  lieu 
of  tithe  in  Mildenhall;  and  that  the  plaintiff  is  entitled  to  our  judg- 
ment upon  the  first  issue,  that  his  land,  at  the  time  intended  by  the 
issue,  was  exempt  from  the  payment  of  rectorial  tithe. 

Our  opinion  upon  this  ground  of  exemption  renders  it  unnecea- 
sajy  for  us  to  consider  the  other  grounds  of  exemption  brought  foi^ 
ward  by  the  plaintiff. 

Upon  the  second  issue,  under  which  the  plaintiff  claimed  to  be 
owner  himself  of  the  tithe  of  his  own  land,  our  judgment  is  for  the 
defendant)  as  there  is  no  ground  upon  which  the  plaintiff  can  esta- 
blish his  claim  as  owner  of  the  tithe. 


MEMORANDUM. 


In  the  present  Vacation,  the  following  gentlemen  were 
appointed  her  Majesty's  Counsel:  Stephen  Temple,  of  the 
Inner  Temple,  Esq. ;  Edward  James,  of  Lincoln's  Inn, 
Esq.;  MonlxLgue  Edward  Smith,  of  the  Middle  Temple, 
Esq.;  and  William  Robert  Grove,  of  Lincoln's  Inn,  Esq. 
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^  185a 

MoBOAK  and  Another^  Assignees  of  Pebbik,  a  Bankrupt,       Nov.  2. 
V.  Marquis  and  Another. 

IHE  declaration  contained  a  count  for  money  received  One  of  two  te- 
by  the  defendants  for  the  use  of  the  plaintiffs  as  assignees;  ^^'ofcertSn 
and  also  a  count  in  detinue  for  goods  of  the  plaintiffs  as  J^^^IJ^f*" 

assignees.  bankruptcy. 

Pleas — ^To  the  first  count,  never  indebted;  to  the  se-  defendant  by 
cond,  non  detinent:  upon  which  issues  were  joined.  ^^^teniuft^ 

At  the  trial,  before  JErle,  J.,  at  the  last  Liverpool  Assizes,  common,  sold 
it  appeared  that  the  action  was  brought  to  recover  the  Hddy  first,  that 
proceeds  of  1020  barrels  of  flour  sold  by  the  defendants  JJe  ^Skr^t  ^ 
under  the  following  circumstances: — ^The  plaintiffs  were  **^"^^  SI** '^e 
the  assignees  of  one  Perrin,  a  bankrupt,  who  had  carried  defendants  the  , 
on  business  as  a  merchant  in  Liverpool,  and  the  defendants  Lie  in  an  action 
▼ere  commission  agents  in  Liverpool.    In  March,  1852,  ^^^l^ 
the  defendants,  by  the  direction  of  Perrin,  purchased  2020  n^  maintain 

,  .  -  _     -  detinue;  se- 

barrels  of  Baltimore  flour,  and  they  sent  him  an  advice  condly,  that  the 
note,  which  stated  that  they  had  bought  the  flour  for  him  ^f  gSS^lw 
alone.    Shortly  afterwards  the  defendants  had  notice  that  "P^^  V  t^"^', 

"  ^  taon  01  the  soi- 

one  Shute  was  interested  in  the  purchase  of  the  flour,  and  ▼ent  partner 

had  advanced  money  to  Perrin  for  that  purpose.     On  the  ^tfidenS  u*^- 

11th  of  August,  the  defendants  sold  iOOO  barrels  of  the  ^«  »«^  d***"**- 
flour  by  the  direction  of  Perrin  and  Shute.     On  the  12th 
of  August,  Perrin  committed  an  act  of  bankruptcy,  by  ab- 
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1863.^  sconding  from  Liverpool;  and,  on  the  18th  of  that  month, 
the  defendants  sold  the  remaining  1020  barrels  of  flour  by 
the  direction  of  Shute.  On  the  15  th  of  October,  a  petition 
in  bankruptcy  was  presented  to  that  Court,  upon  which 
Perrin  was  adjudged  a  bankrupt.  The  learned  Judge  left 
it  to  the  jury  to  say,  whether  the  flour  was  sold  by  the  de- 
fendants on  account  of  Perrin  and  Shute,  or  on  account  of 
Perrin  only ;  and  the  jury  having  found  that  the  sale  was 
on  account  of  Perrin  and  Shute,  his  Lordship  directed  a  ver- 
dict for  the  defendants. 

Hugh  Hill  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — First,  the  authority  of  Shute  to  dispose  of 
the  partnership  property  was  determined  by  the  act  of 
bankruptcy  committed  by  Perrin.  In  Burt  v.  MouU  (a), 
Bayley,  B.,  says — '•  I  take  the  rule  to  be  clear,  that  where 
one  of  two  partners  commits  an  act  of  bankruptcy,  he,  as 
between  himself  and  the  other  partner,  has  no  power  to 
dispose  of  the  partnership  property ;  and  that  every  such 
disposition  as  between  him  and  the  other  partner  is  void. 
In  the  common  transactions  of  a  partnership,  an  agency  is 
implied  from  the  relation  between  the  partners;  and  one 
partner  binds  another  as  to  the  partnership  property,  by 
reason  of  such  agency ;  but  bankruptcy  puts  an  end  to  such 
agency.  The  property  vests  in  the  solvent  partner  and  the 
assignees  of  the  bankrupt  partner.''  Although  Lord  EUen- 
borough,  in  Harvey  v.  Crickett  (6),  repudiates  the  doctrine 
there  urged,  that  the  bankruptcy  of  one  partner  is  to  all 
purposes  a  dissolution  of  the  partnership,  yet  he  states 
that  "  it  may  operate  as  a  dissolution,  so  as  to  prevent  the 
solvent  partner  from  dealing  with  the  partnership  property 
as  if  the  partnership  continued."  [Pollock,  C.  B. — The  as- 
signees are  only  entitled  to  call  on  the  solvent  partner  for 
an  account]     Bankruptcy  operates  as  a  dissolution   of 

(a)  1  C.  &  M.  525.  (6)  5  M.  &  Selw.  336. 
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partnership^  and  the  solvent  partner  cannot  afterwards  I86a 
transfer  negotiable  securities  by  indorsing  them  in  the 
name  of  the  firm :  BamsboUom  v.  Lewis  (a),  Abdy.  Su^ 
tan  (b). — Secondly,  the  defence  was  not  open  under  the  plea 
of  non  detinent  Mason  v.  FameU  (c)  decided^  that  in  de- 
tinue the  defendant  cannot,  under  the  pleas  of  non  detinet 
and  not  possessed,  shew  that  he  had  a  common  interest 
with  the  plaintiff  in  the  property  sought  to  be  recovered. 
[Parke,  R — That  case  only  shews  that  title  cannot  be  set 
up  as  a  defence  under  non  detinet;  it  is  no  authority  that 
a  sale  by  one  of  two  tenants  in  common  cannot  be  given 
in  evidence  under  that  plea.] — He  also  referred  to  the  12 
&13Victal06,  s.  152. 

Pollock,  C.  B.— There  ought  to  be  no  rula  This  is  an 
action  by  the  assignees  of  a  bankrupt  to  recover  the  pro- 
ceeds of  certain  goods  sold  by  the  defendants  The  jury 
have  found  as  a  fact  that  one  Shute  was  jointly  interested 
with  the  bankrupt  in  the  goods,  and  no  application  is  made 
to  disturb  the  verdict  on  that  ground.  The  defendants 
sold  the  goods  in  question  after  the  bankruptcy,  by  the 
direction  of  Shute;  and  I  am  of  opinion  that  they  were 
justified  in  so  doing,  since  they  had  the  authority  of  the 
solvent  partner,  who  had  a  right  to  deal  with  the  pro- 
perty as  his  own. 

Pabke,  B. — I  am  also  of  opini<m  that  the  learned  Judge 
at  the  trial  was  right  Shute,  the  solvent  partner,  di- 
rected the  defendants  to  sell  the  flour.  Now  it  is  clear 
that  one  tenant  in  common  may  dispose  of  the  common 
property;  and  therefore,  when  the  flour  was  sold  by  the 
defendants,  it  was  properly  sold  so  far  as  Shute  was 
concerned.  Then  the  effect  of  the  bankruptcy  was  to  ren- 
der the  assignees  tenants  in  common  of  the  goods  with 

(a)  1  Camp.  279.        {h)  3  Esp.  108.        (c)  12  M.  &  W.  674. 
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1853.  Shute.  But  it  Is  well  established  that  one  tenant  in  com- 
mon cannot  maintain  an  action  against  his  companion,  un- 
less there  has  been  a  destruction  of  the  particular  chattel 
or  something  equivalent  to  it.  That  being  so,  the  defend- 
ants are  not  womg  doers,  for  they  have  acted  under  law- 
ful authority.  The  case  oi  Fox  v.  Hanbury(a),  which  was 
followed  by  Smith  v.  Stokes (b),  Smith  v.  OrieU{c\  Harvey  v. 
Crick€tt(d)y  and  Woodbridge  v.  Swann(e\  decided  that, 
after  an  act  of  bankruptcy  committed  by  one  oft  wo  part- 
ners, the  solvent  partner  is  capable  of  disposing  of  the 
partnership  property.  Therefore,  in  this  case,  the  goods 
having  been  sold  by  order  of  Shute,  the  assignees  of  Per- 
rin  have  no  right  to  recover  the  proceeds  from  the  defend- 
ants, but  the  matter  must  be  settled  by  an  accoimt  be- 
tween the  parties  in  the  Court  of  Bankruptcy  or  in  a 
Court  of  equity.  The  cases  of  In  re  Wait(f),  and  DvUon 
V.  Morri8on(g),  which  maybe  considered  as  authorities  to 
the  contrary,  are  explained  in  Woodbridge  v.  Stvann(e),  on 
the  ground  that  the  Lord  Chancellor  sitting  in  bankruptcy 
exercises  both  a  legal  and  equitcMe  jurisdiction, 

Aldbrson,  B. — I  am  of  the  same  opinion, 

Platt,  R — ^The  goods  never  were  the  property  of  the 
assignees  alone,  nor  did  the  money,  the  proceeds  of  the 
sale,  ever  belong  to  them  alone. 

Rule  refused. 


(a)  Cowp.  445.  (e)  4  B.  &  Ad.  633. 

(6)  1  Easi^  363.  (/)  IJ.  &  W.605. 

(c)  1  East,  368.  (g)  17  Vea  194. 
(o?)  5  M.  &  Selw.  336. 
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Rastbick  v.  The  Derbyshibb,  Staffordshire,  and  Worces-      ^Voi;.  s. 

TER8HIRE  JuNCTIOK  RaILWAT  CoMPAUT. 

xN  this  case  a  rule  had  been  obtained,  calling  on  Sir  J.  ^^  affidayit  ia 
F,  Fitzgerald  to  shew  cause  why  a  writ  of  scire  facias,  for  ""Pprt  ofaa 

^  ^  ^  ^  •'  '  appbcation  vat- 

obtaining  execution  on  the  judgment  obtained  by  the  dertheCom- 
plaintiff  in  this  cause,  should  not  issue  against  him  as  Con^lidaUoT 
a  shareholder  in  the  above  company.     It  appeared  by  the  ^'^le^foA^writ 
affidavits,  that  the  action  was  brought  to  recover  upwards  ©f  •cLfc.toob- 

tain  execution 

of  20002.,  claimed  to  be  due  by  the  plaintiff  for  engineer-  against  c.  D.,a 
ing  services  performed  for  the  company,  and  that  the  1  judgment'©^ 
present  writ  was  applied  for  to  recover  an  unpaid  ba-  Se^Snf*™** 
lance  of  265t  remaining  due  to  the  plaintiff   It  was  stated,  •^^  Jat  de- 
in  an  affidavit  made  by  the  plaintiff,  that  he  had  used  been  foiled  in 
means  to  inspect  the  register  of  the  shareholders,  and  had  obtain  a^wght* 
not  succeeded  in  doing  so,  and  it  proceeded — "And  de-  **^J®'^?^' 
ponent  having  been  thus  foiled  in  his  attempts  to  obtain  a  tain  anthentie 
sight  of  the  registry,  and  so  to  obtain  authentic  and  official  formation  on 
information  on  the  subject,  deponent  instituted  inquiries  SoncnJ^iniititot 
aliunde,  as  to  who  really  were  the  shareholders  of  the  com-  ^.  m^^^^es 

•^  .    T      .  ahiinde  as  to 

pany;  and  deponent  hath  been  credibly  informed  by  par-  who  really  were 
ties  officially  connected  with  the  said  railway,  and  which  oftheCompanyv 
information  deponent  verily  believes  to  be  true,  that  the  Jj^iw^**i^^. 
said  Sir  J.  F.  Fitzgerald,  who  has  been  a  director  of  the  ^  ^y  i»rtie» 

officially  con- 
nected with  the 
said  railway, 
and  whicb  informadon  deponent  verily  believes  to  be  trae,  that  the  said  C.  D^  who  has  been  a  di- 
rector of  the  said  Company  from  the  commencement,  was  a  dnly  registered  shnreholder  of  seventy 
shares  in  the  said  Company;  and  that  1085/L  was  due  thereon  in  respect  of  subscriptions  not  called 
up,  the  shares  in  the  said  Company  being  20/.  shares,  and  only  41,  iOa.  per  share  Iwving  besn  paid 
up  and  called."  The  affidavits  further  stated,  that  writs  of  fi.  &.  had  been  issued,  to  which  there 
had  been  returns  of  nulla  bona;  that  deponents  had  been  engaged  in  making  diligent  inquiries  to 
find  oat  what  effects  the  Company  possessed;  and  that  they  had  inquired  in  certain  counties  where 
the  Company's  office  of  business  was  situate  and  through  which  the  railway  was  intended  to  run; 
and  that  they  verily  believed  that  the  Company  have  no  goods  or  effocts  whatever.'*  To  these  affi- 
davits were  annexed  the  **  Report"'  of  the  directors  of  the  Company,  that  the  directors  had  puroliased 
a  portion  of  the  land;  and  in  the  balance  sheet  to  the  report  there  waa  the  following  item: — • 
*^  Land  purchased  and  compensation  to  tenants,  1076/.  16«.:'' — Held,  first,  that  the  affidavits,  unan- 
swered, shewed  that  C.  D.  was  a  shareholder  in  the  Company;  and,  secondly,  that  they  sufficiently 
stated  that  the  Company  had  no  property  of  any  kind;  and  therefore,  if  it  were  possessed  of  any 
landed  property,  the  sfaiureholder  against  whom  the  application  was  made  should  have  deposed  to 
that&ct. 
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1853.  said  company  from  the  commencement,  on  the  24th  day  of 

Rastrick  May  hereinafter  mentioned,  was  a  duly  registered  share- 

Derbvrbirs.  ^^^^^^  of  seventy  shares  in  the  said  company,  and  that  1086t 

Stafford-  -uras  due  thereon  in  respect  of  subscriptions  not  called  up, 

8HIRB   &WOR-  ,  .  . 

cBSTBRAHiRE-  thc  shaTcs  in  the  said  company  being  201,  shares,  and  only 
Railway  Co.  ^'  ^^^'  P®^  share  having  been  paid  up  or  called."  It  was 
also  stated  in  the  affidavits,  that  writs  of  fi.  fa.  had  been 
issued,  to  which  there  had  been  returns  of  nulla  bona; 
and  that  '^the  deponents  have  been  engaged  for  a  long 
time  past  in  endeavouring  to  find  out  what«  if  any,  effects 
the  said  company  possessed;  and  that  they  have  made 
diligent  inquiries  both  in  Middlesex,  where  the  office  of 
business  is  situate,  and  also  in  Derbyshire,  Staffordshire, 
and  Worcestershire,  in  or  through  which  counties  the  said 

railway  is  designed  to  run"' *'  and  that  these  deponents 

are  informed  and  verily  believe,  that  the  said  railway  com- 
pany have  no  goods  or  effects  of  any  kind  whatever  where- 
on an  execution  could  operate;"  and  that  the  only  course 
left  open  to  the  plaintiff  is  to  proceed  against  the  indi- 
vidual shareholders.  In  the  "  Report  of  the  Directors  of 
the  Company,"  which  was  annexed  to  the  affidavits,  and  to 
which  reference  was  made,  it  was  stated  that  "  the  board 
have  deemed  it  of  the  utmost  importance  to  purchase  a  por- 
tion of  the  land,  which  they  have  done,  and  paid  for  it,  and 
have  also  entered  into  a  contract  with  a  most  responsible 
contractor  for  making  a  portion  of  the  line;  and  he  is  now 
in  possession,  and  the  works  are  commenced."  In  the  ba- 
lance-sheet attached  to  the  Report  the  following  item  ap- 
peared: "Land  purchased  and  compensation  to  tenants, 
1076Z.  16«." 

T.  Aikinson  now  shewed  cause. — ^This  application  is 
founded  upon  the  36th  section  of  the  "  Companies  Clauses 
Consolidation  Act,"  8  &  9  Vict.  c.  16,  which  enacts  tl\at, 
"  if  any  execution  either  at  law  or  in  equity  shall  have 
been  issued  against  the  property  or  effects  of  the  company, 


MICHAELMAS   TERM,    17  VICT.  15] 

and  if  there  cannot  be  found  sufficient  whereon  to  levy         1863. 
such  execution,  then  such  execution  may  be  issued  against      raotrick 
any  of  the  shareholders  to  the  extent  of  their  shares  re-    ^      ^' 

•^     ,  ^  ^  Dkrbtshirb, 

spectively  in  the  capital  of  the  company  not  then  paid  Stapford- 
up;  provided  always  that  no  such  execution  shall  issue  cbstbrshire 
against  any  shareholder,  except  upon  an  order  of  the  r^^^y  c«. 
Court  in  which  the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted,  made  upon  motion  in 
open  court,  after  sufficient  notice  in  writing  to  the  person 
sought  to  be  charged,  and  upon  such  motion  such  Court 
may  order  execution  to  issue  accordingly;  and  for  the 
purpose  of  ascertaining  the  names  of  the  shareholders, 
and  the  amoimt  of  capital  remaining  to  be  paid  up  on 
their  respective  shares,  it  shall  be  lawful  for  any  person 
entitled  to  any  such  execution,  at  all  reasonable  times,  to 
inspect  the  register  of  shareholders  without  fea''  The 
affidavits  in  support  of  this  application  are  insufficient, 
upon  two  grounds:  firsts  it  does  not  sufficiently  appear 
from  them  that  Sir  J.  F.  Fitzgerald  is  a  member  of  the 
company,  for  it  is  not  stated  that  he  is  on  the  sealed  re- 
gister of  shareholders.  [Parke  B. — The  Act  does  not 
preclude  a  party  seeking  this  remedy  from  resorting  to 
other  means  of  proof  for  the  purpose  of  establishing  that 
fact  Suppose  the  person  were  to  say,  "  I  am  a  share- 
holder, and  I  do  not  dispute  the  fact,"  it  would  not  be 
necessary  to  inspect  the  register  in  that  case.  The  only 
question  therefore  is,  whether  the  affidavits  sufficiently 
disclose  the  fact.  Now,  upon  this  point,  the  affidavits, 
being  unanswered,  sufficiently  make  out  a  prima  facie  case 
that  the  party  i^  a  shareholder.] 

Secondly.  It  does  not  sufficiently  appear  from  the  affi- 
davits that  the  plaintiff  has  used  due  diligence  to  obtain 
his  debt  from  the  assets  of  the  company.  It  appears  that 
the  company  have  land,  for  it  is  stated  in  the  directors' 
report  that  they  have  purchased  land  to  an  amount  far 
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1853.         exceeding  the  plaintiff's  claim;  and  if  that  be  80^  the 
Rastrick      plaintiff  ought  to  have  issued  an  elegit 

V. 

DcRBYfiHIRK, 

Stafford-  Selfe  in  support  of  the  rule. — The  plaintiff  is  only  bound 
^cbstbrshirb'  to  make  out  a  prima  facie  case  to  the  satisfaction  of  the 
rLTway  Co  Clourt  The  shareholder  does  not  depose  that  the  com- 
pany have  any  land;  and  if  they  have,  it  would  seem  that 
he  may  traverse  the  allegation  in  the  scire  facias,  that  they 
iiave  no  effects  whereon  to  levy  execution:  Devereux  v. 
Kilkenny,  Jkc.  Railway  Company  (a).  He  does  not  now 
deny  that  fact,  nor  does  the  Beport  of  the  directors  state 
the  present  value  of  the  land;  while  it  is  alleged,  on  the 
part  of  the  plaintiff,  that  "the  said  railway  company  have 
no  goods  or  effects  of  any  kind  whatever.''  IPlatt,  B. — 
The  words  of  the  Act  are  "  property  or  effects."  It  would 
have  been  better  if  the  deponent  had  adopted  the  words  of 
the  Act.  Parke,  6. — It  is  a  mere  Report  of  the  directors, 
and  the  defendant  does  not  allege,  in  point  of  fact,  that 
the  company  have  any  landed  property.] 

Pollock,  C.  B. — The  rule  will  be  absolute.  The  aflSdavits 
state  enough  to  require  an  answer  by  affidavit  from  the 
other  side.     This  is  not  done. 

Alderson,  B. — The  affidavits  run  to  some  length.  A 
few  lines  would  have  been  sufficient 

Parke,  B.,  and  Martin,  R,  concurred. 

Rule  absolute. 

(a)  6  Exch.  834. 
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Abnold  V.  Bainbrigob.  j^^  q^ 

X  HIS  was  an  action  upon  an  award,  for  the  payment  to  undcr  the  re- 
the  plaintiff  of  the  sum  of  2250t  The  only  plea  was  a  5^^^^  fp?« 
plea  of  set  off,  in  the  usual  form.     The  plaintiff  replied  of  set-off,  the 

*  .      ,  .     .  plaintiff  may 

that  "  the  plaintiff  was  not  nor  is  indebted  as  in  the  plea  object  that  the 

^^I^^^A  "  ^«^t  sought  to 

^^ege±  besetolisnot 

At  the  trial,  before  Wiffhtman,  J.,  at  the  last  Liverpool  ^jj^^^j^^ 
Assizes,  it  appeared,  from  the  opening  of  the  defendant's  from  himself 
counsel,  upon  whom  the  onus  of  beginning  was  cast,  that  party. 
the  debt  sought  to  be  set  off  was  a  debt  due  to  the  defend- 
ant from  the  plaintiff  jointly  with  other  persons.    Upon 
this  the  plaintiff's  counsel  objected,  that  a  joint  debt  due 
from  the  plaintiff  and  other  persons  could  not  be  made 
the  subject  of  set  off  against  a  separate  debt  due  to  the 
plaintiff  alone;  and  that  the  plaintiff  might  avail  himself 
of  the  objection  under  this  replication.   The  learned  Judge 
being  of  that  opinion,  a  verdict  was  entered  for  the  plain- 
tiff for  the  amount  claimed. 

Knovdes  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. — It  is  submitted,  on  the  part 
of  the  defendant,  that  the  fact  of  the  debt  which  he  sought 
to  set  off  against  the  plaintiff's  claim  being  a  joint  debt, 
is  not  open  to  the  plaintiff  under  this  form  of  replication. 
The  plea  of  set-off  is  in  the  nature  of  a  counter-declara- 
tion; and  consequently,  if  the  defendant  had  sued  the 
plaintiff  for  the  debt  sought  to  be  set-off,  the  latter  could 
not  have  objected  upon  this  form  of  pleading  that  he  was 
jointly  indebted  with  a  third  party:  Michards  v.  Hea- 
ther (a).     The  plaintiff  may  now  reply  double  to  a  plea 

Sbd  per  Curiam  (6). — The  meaning  of  the  replication  is 

(a)  1  B.  &  Aid.  29. 
(b)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Plait,  B. 
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1853.  to  be  ascertained  by  attributing  that  sense  to  it  which 
will  make  the  plea  good.  Now  the  plea  means  that  the 
plaintiff o^n^  is  indebted  to  the  defendant;  for  a  debt,  to 
be  made  the  subject  of  set-off,  must  be  mutual  and  due  in 
the  same  right.  The  replication  denies  the  fact  of  the 
plaintiff  being  so  indebted.  The  ruling  of  the  learned 
Judge  at  the  trial  was  right,  and  there  will  therefore  be 
no  rule. 

Rule  refused. 


Nov.  3.  NicHOLLS  and  Others  v.  Diamond. 

A  bill  of  ex-  xHIS  was  an  action  on  two  bills  of  exchange  for  the 

ed^uf^'j.  D^r  ®^™  ^^  ^^  ^^'  ^^^\  drawn  by  the  plaintiffs  upon  and  ac- 

^™  Mbhi  ^^V^^^  ^7  t^e  defendant.     The  defendant  pleaded  that  he 

Company," was  did  not  acccpt  the  bills;  upon  which  issue  was  joined, 

aa  follows :—  At  the  trial,  before  Talfourdy  J.,  at  the  last  Summer 

West  DowSr^  Assizes  for  the  county  of  Devon,  the  bills  of  exchange 

Mining  Com-  iv^hich  Were  produccd  were  directed  "  To  Mr.  James  Dia- 

pony."  J.  D.  ^ 

was  a  member    moud.  Purser,  West  Downs  Mining  Company,"  and  were 

of  the  company,  a.    t  •     ±a      i»ii        *        i* 

which  was  not    accepted  in  the  following  form:— 

ifir^tSJ^  iT      "  James  Diamond,  accepted,  per  proc.  West  Downs  Min- 

was  pcsrsonaiiy   ing  Company." 

acceptance.  On  proof  of  the  defendant's  signature,  the  defendant's 

counsel  objected  that  the  bill  was  not  accepted  according 
to  the  custom  of  merchants;  that  the  defendant  did  not 
accept  them  personally,  but  on  behalf  of  the  company. 
The  plaintiffs'  counsel  then  offered  to  shew  that  the  de- 
fendant was  a  shareholder  in  the  company,  which  was  not 
a  corporate  body,  and  evidence  was  adduced  for  that 
purpose;  and  the  jury  found  that  the  defendant  was  a 
shareholder  in  the  company.  The  learned  Judge  was  of 
opinion  that  the  defendant  was  personally  bound  by  the 
acceptance,  and  directed  a  verdict  to  be  entered  for  the 
plaintiffs  for  the  amount  claimed,  with  leave  to  the  de- 


HICHABLMAS  TBRH,    17  VICT.  156 

fendant  to  move  to  set  that  verdict  aside,  and  to  enter  a        1853. 
verdict  for  him,  Nichoilb 


Montoffue  Smith  now  moved  accordingly. — The  bills  are 
directed  to  the  defendant  in  his  personal  character,  for 
the  additional  words  do  not  constitute  a  direction  to  the 
company.  The  defendant  accepts  the  bills  for  and  on  be- 
half of  the  company  of  which  he  is  a  member.  Now 
these  instruments  do  not  bind  the  company,  because  they 
are  not  directed  to  them,  and  consequently  they  are  not 
obligatory  upon  any  of  its  members.  [Parke,  B. — A  bill  is 
drawn  upon  A ;  he  accepts  it  for  himself  and  twenty  others ; 
no  doubt  the  other  parties  are  not  liable ;  but  what  authority 
is  there  for  saying,  that  the  drawee  of  a  bill  who  accepts 
it  for  himself  and  others  is  not  himself  liable  upon  the 
instrument?]  If  the  bills  bound  the  company,  the  defend- 
ant no  doubt  would  be  liable:  but  the  authorities  shew 
that  the  company  is  not  bound.  In  PdhiU  v.  TFaZfer(a), 
the  bill  of  exchange  upon  which  the  defendant  was  sued 
was  not  directed  to  him;  and  it  was  held  that  he  could 
not  be  treated  as  the  acceptor.  Lord  Tenterden,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  says,  "We  are 
clearly  of  opinion  that  the  defendant  cannot  be  made  re- 
sponsible in  that  character"" — viz.  of  acceptor.  "It  is 
enough  to  say  that  no  one  can  be  liable  as  o/cceptor  but 
the  person  to  whom  the  bill  is  addressed,  unless  he  be 
an  acceptor  for  honour,  which  the  defendant  certainly 
was  not."  And  in  Ex  parte  Buckley  in  re  Clarke  (6),  where 
a  promissory  note  was  made  in  the  following  form : — "  I 
promise  to  pay  the  bearer,  on  demand,  five  pounds,  value 
received."—"  For  J.  C,  R.  M.,  J.  P.,  and  T.  S."— "  R  M." 
and  it  appeared  that  the  parties  named  carried  on  the 
business  of  bankers,  it  was  held  that  the  holder  had  not  a 

(a)  3  B.  &  Ad.  114.  (6)  14  M.  &  W.469. 


Diamond. 
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separate  right  of  action  against  "  K  M/'  who  had  signed 
the  note,  but  that  the  firm  alone  were  liable.     [PoUock, 

C.  B. — ^The  party  signing  the  note  in  that  case  merely 
signed  it  as  agent  of  the  firm ;  and  as  he  had  the  authority 
of  the  firm  to  do  so,  it  was  properly  held  that  the  firm 
was  liable.]  In  BuU  v.  MorreU  (a),  a  bill  of  exchange  was 
drawn  upon  a  company,  and  was  accepted  ''  for  the  com- 
pany" by  D.  and  E.,  who  signed  as  directors.  F.  signed 
his  name  with  theirs  as  '^  manager/'  and  it  was  held  that 
F.  was  not  in  point  of  law  liable  as  an  acceptor,  either 
by  his  actually  having  signed  his  name  with  those  of 

D.  and  £.,  or  by  their  having  accepted  the  bill  as  directors 
of  a  company  in  which  he  held  shares.  The  defendant 
here,  by  this  acceptance,  says  that  he  does  not  intend  to 
bind  himself  personally.  {Parke,  B. — If  the  defendant 
had  not  been  a  principal  in,  but  merely  an  agent  for,  the 
firm,  he  would  not  have  been  liable,  for  he  signs  the  bills 
as  principal  on  his  own  account,  and  as  agent  for  the 
others.]  There  seems  to  be  no  precise  authority  upon 
this  point. 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  tobe 
no  rule.  These  bills  of  exchange  are  drawn  upon  the  de- 
fendant, and  he  chooses  to  accept  them  for  himself  and 
for  certain  other  persons.  This  is  the  simple  case  of  a . 
bill  drawn  upon  a  person  who  is  the  member  of  a  firm, 
and  who,  having  no  right  to  accept  bills  of  exchange 
for  the  firm,  affects  to  accept  a  bill  for  the  firm.  Such 
acceptance  is  as  much  binding  upon  him  as  the  acceptance 
of  a  bill  drawn  upon  him  for  the  payment  of  a  private 
debt  of  his  own  would  be.  Suppose  a  bill  were  drawn 
upon  John  Nokes,  and  he  writes  upon  it,  "  I  accept  this 
bill  for  myself  and  Thomas  Styles,""  and,  in  answer  to  an 
action  on  the  bill,  he  were  to  object,  that  he  had  no  au- 


(a)  12A.  &E.745. 
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thority  to  accept  for  Styles,  the  reply  would  be,  "  the  bill      ^  1863. 
is  drawn  upon  you  and  you  have  accepted  it,  and  you  are 
bound  by  it,  although  the  other  party  is  not." 

Pabke,  B. — I  am  of  opinion  that  the  learned  Judge 
was  right  in  his  view  of  this  case.  These  bills  of  ex- 
change are  directed  to  the  defendant  in  his  personal 
character,  and  he,  being  the  drawee,  accepts  them  for  the 
firm.  Now,  the  legal  effect  of  this  acceptance  is,  that  the 
defendant  accepts  the  bills  in  his  own  right  as  principal, 
and  as  agent  for  all  the  other  members  of  the  firm.  If  the 
firm  consists  of  several  other  members,  they  would  not 
be  bound,  for  nothing  is  more  clear,  as  a  general  rule, 
than  this,  that  no  person  but  the  drawee  of  a  bill  is  bound 
by  the  acceptance,  and  here  the  rest  of  the  Company  are 
not  drawees.  I  have  no  doubt,  therefore,  that  the  de- 
fendant  is  liable,  the  meaning  of  his  signature  being,  that 
he  accepts  the  bills  on  behalf  of  the  firm  of  which  he  is  a 
member. 

Aldebson,  B. — I  am  also  of  opinion  that  there  ought 
to  be  no  rule.  The  bills  are  drawn  upon  the  defendant 
in  his  personal  character,  and  he  chooses  to  accept  them 
for  himself  and  others.  He  had  no  right  to  accept  them 
for  the  other  persons;  but  it  is  not  the  less  a  good  accept- 
ance as  against  him,  because  he  happens  to  do  something, 
in  addition  to  accepting  the  bills  for  himself,  which  he 
had  no  right  to  do. 

PliATT,  R,  concurred. 

Rule  refused. 
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tion 

travene, 
ia  given  by  the 
Common  Law 
Procedure  Act, 
15  &  16  Vict. 
c.  76,  8. 79, 
puts  in  issue 
those  &ct8  only 
which  the  phiin- 
tiff  could  have 
tniTersed  before 
tiie  Act,  md 
all  matters 
which  must 


j^Tov.  8.  Gloves  v.  Dixon  and  Foed. 

The  general        JL  HIS  was  an  action  of  trespass,  for  breaking  and  enter- 
^™by  way"of   ^S  ^^^  plaintiff's  close,  and  for  pulling  down  his  fences, 
erse,  which   ^^^  converting  the  same. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  that 
the  close  was  not  the  plaintiff's;  and  thirdly,  that  at  the 
time  of  the  alleged  trespass  the  defendant  Dixon  was  pos- 
sessed of  land,  the  occupiers  whereof,  for  thirty  years,  en- 
joyed as  of  right  and  without  interruption,  the  right  to  dig 
and  carry  away  sand  and  marl  to  be  used  upon  the  land 
for  its  cultivation,  in  such  reasonable  quantities  as  might 
hayebeen  plead-  be  required  upou  and  throughout  a  certain  close,  called 
new  assignment  &a,  as  appertaining  to  the  landlord  of  the  defendant  Dixon, 
'  of  which  the  said  close  in  which  &c.  was  parcel,  and  the 

said  fences  inclosed  the  same;  and  because  such  inclosure 
hindered  and  prevented  the  defendant  Dixon  from  the 
exercise  of  his  right,  he  having  occasion  to  exercise,  and 
for  the  purpose  of  exercising,  and  in  the  exercise  of  his 
said  right,  as  the  occupier  of  his  the  said  land,  and  in 
order  to  the  cultivation  thereof;  and  the  defendant  John 
Ford,  as  his  servant  and  by  his  command,  at  the  time 
when  &c.,  being  a  reasonable  and  lawful  occasion  for  the 
exercise  of  such  right,  entered  the  said  close  of  the  plain- 
tiff, and  pulled  down  the  said  fences,  &c. 

Replication — "  The  plaintiff  joins  issue  on  each  of  the 
pleas/' 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last 
Chester  Assizes,  the  plaintiff  having  proved  the  commis- 


must 

so  pleaded. 

To  trespass 
for  breaking 
and  entering 
the  plaintiffs 
close,  and  pull- 
ing down  his 
fences,  the  de- 
fendant plead- 
ed, that  he  was 
the  occupier  of 
a  dose  adjoin- 
ing the  plain- 
tiffV,  the  occtt- 
of  which 
enjoyed  a 
thirty  years 
right,  ror  the 
purposes  of  its 
cultivation,  to 
carry  sand  over 
the  close  in 
which  ^;  and 
that  the  fences 
in  question  in- 

anTui^\^^'  ^^^^  ^^  ^^^  trespasses  complained  of,  and  having  given 
cause  the  said     evidence  in  support  of  his  title  to  the  close,  the  defendant 

inclosure  pre- 
vented and  hin- 
dered the  defendant  from  the  exercise  of  his  right,  the  defendant  and  his  servant,  by  his  command, 
in  the  exercise  of  such  right,  entered  the  plaintiff  *s  close,  and  pulled  down  the  said  fences.     The 
plaintiff  joined  issue  on  Uiis  pica: — Held,  that  the  existence  of  the  right  as  alleged  was  alone  put 
in  issue  by  the  replication. 
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Dixon  adduced  evidence  in  support  of  his  title,  and  of  the  1853. 
right  set  up  in  his  third  plea;  but  he  offered  no  evidence 
to  shew  that  the  trespasses  were  committed  in  the  exercise 
of  the  right  relied  upon.  It  was  therefore  objected,  on 
the  part  of  the  plaintiff,  that  the  plea  was  not  proved. 
The  learned  Judge,  however,  was  of  opinion  that  such 
part  of  the  plea  as  had  reference  to  the  exercise  of  the 
right  was  not  put  in  issue  by  this  general  form  of  tra- 
verse, and  he  left  the  case  to  the  jury,  who  found  the  first 
issue  for  the  plaintiff,  and  the  second  and  third  for  the 
defendants;  leave  being  reserved  to  the  plaintiff  to  move 
to  set  aside  the  verdict  upon  the  third  issue,  and  to  enter 
it  for  him. 

Qrme  now  moved  accordingly. — ^The  question  is,  what 
is  put  in  issue  by  this  general  form  of  replication,  which 
is  given  by  the  79th  section  of  the  Common  Law  Pro- 
cedure Act,  15  &  16  Vict.  c.  76.  It  is  submitted  that  the 
defendants,  in  order  to  establish  their  plea,  were  bound 
to  shew  that  the  acts  were  done  in  exercise  of  the  right 
set  up.  [Parke,  B. — The  replication  only  traverses  those 
facts  which  could  formerly  be  traversed.  But  where  the 
plaintiff  was  bound  to  new  assign,  he  must  do  so  stilL] 
The  concluding  part  of  the  plea  states  material  facts.  If 
that  averment  were  omitted,  the  plea  would  be  bad.  The 
plaintiff  need  not  reply  by  way  of  new  assignment  to  a 
plea  of  leave  and  licensa  [Parke,  B. — Before  the  Rules 
of  Hilary  Term,  4  Will.  4,  it  used  to  be  the  practice  to  plead 
a  defence  like  the  present  specially,  in  order  to  compel 
the  plaintiff  to  new  assign.] 

Pollock,  C.  B — ^There  will  be  no  rule.  The  learned 
Judge's  view  of  the  effect  of  this  fopm  of  replication  was 
quite  correct.  The  object  of  this  new  form  is  merely  to 
enable  a  party  in  a  compendious  manner  to  traverse  all 
those  allegations  in  a  plea  which  he  could  have  traversed 

VOL.  IX.  M  EXCH. 
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1853.  ^  before.  This  is,  as  1117  Brother  Martin  suggests,  in  the 
nature  of  a  general  replication  de  injuria.  But  such 
matters  as  before  the  Act  must  have  been  replied  speci- 
aHjy  must  still  be  so  replied. 

Pabkb,  R — ^This  is  a  matter  which  would  have  required 
a  special  replication.  The  new  form  merely  enables  a 
party  to  traverse  what  he  might  have  traversed  before  the 
Act,  but  does  not  do  away  with  the  necessity  of  pleading 
in  confession  and  avoidance. 

Martik,  B. — ^The  Common  Law  Procedure  Act  contains 
a  clause  specially  directed  to  new  assignments.  The 
Cramers  of  the  Act  endeavoured  to  get  rid  of  new  assign* 
ments,  but  they  found  that  they  could  not  effect  that 
change. 

Platt,  B.,  concurred. 

Rule  refused  (a). 

(a)  See  1  Wms  Saund.  300,  a. 
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1863. 

Smith  t;.  Peat.  j^^^  17, 

JL  HE  declaration  stated  that  the  plaintiff  was  possessed,  in  an  action  by 
for  the  residue  of  a  term  of  twenty-one  years  from  the  25th  ^^^^^fop'* 
of  Decemberyl839,  of  acertaindwelling-house  andpremises,  ^™f?®, '''!" 
and  which  term  was  theretofore  created  by  a  certain  deed,  former  in  conse- 
whereby  one  Q,  Ireland  and  W.  Ireland  demised,  and  one  Segiecl  of  the 
T.  Smith  demised,  ratified,  and  confirmed  the  said  dwell-  ^^^^J^'l^.^'' 
ing-house  and  premises  to  the  plaintiff  for  the  term  afore-  "g"*®*  *<>  "- 

,  pair  the  pre- 

said;  and  the  plaintiff  did,  in  and  by  the  said  deed,  cove-  mises,  pursuant 
nant  with  the  said  T.  Smith,  that  the  plaintiff  should  and  {^  tfie^[eai«!  H 
would,  from  time  to  time  and  at  all  times  during  the  said  f^j^J^  1*5^3 
term,  at  his  own  costs  and  charges,  well  and  substantially  *!»«  plaintiff  a«- 
repair,  amend,  uphold,  &c.  the  said  dwelling-house  and  todie defend- 
premises,  and  keep  the  same  in  good  and  substantial  or-  ^^'le^i^^he 
der,  condition,  and  repair,  reasonable  use  and  wear  there-  defendant  a»- 

^  signed  the  lease 

of  and  damage  by  fire  only  excepted;  and  also  that  he  toT.;  and,  in 
would,  in  the  year  1842,  and  in  every  succeeding  third  aslSgied  the 
year  of  the  term,  at  the  like  costs  and  charges,  well  and  ^^^  ^  A^mt, 
sufficiently  and  in  a  workmanlike  manner  paint  the  wood,   1^52,  surren- 

dered  it  to  the 

lead,  iron,  and  stonework  of  the  exterior  of  the  dwelling-  ground  land- 
house  usually  painted;  and  also  that  he  would,  in  the  proved  that  in 
year  1846,  and  every  succeeding  seventh  year  of  the  same  J"^y\^8^2,  the 
term,  at  the  like  costs  and  charges,  and  in  like  manner,  dilapidated,  but 
paint  the  wood,  lead,  &;c.  belonging  to  the  interior  of  the  evidence  of  their 
dwelling-house  usually  painted;  and  the  plaintiff,  being  JriorSme"— 
80  possessed  of  the  said  dwelling-house  and  premises,  by  ^^«f*'\^"*  *^* 
deed  assigned  the  same  and  all  the  estate  and  interest  titled  to  recover 
and  term  of  years  then  to  come  and  unexpired  of  the  fendantsubstan- 
plMntiff  therein  unto  the  defendant,  to  have  and  to  hold  ^^dnoTnSSnai 
the  same  unto  the  defendant  from  the  date  of  the  assign-  damages  only. 
ment  for  the  residue  of  the  said  term  of  twenty-one  years, 
of  which  eighteen  years  were  then  unexpired,  together 
with  the  said  lease;  and  all  benefit  and  advantage  thereof, 

m2 
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1853.  subject  nevertheless  to  the  performance  of  the  covenants 
in  the  lease  contained,  and  which,  on  the  tenant's  or  lessee's 
part  then  were  and  are  hereby  required  to  be  performed  or 
observed.  Averment, — that  the  defendant  entered  and 
was  possessed  of  the  dwelling-house  for  the  residue  of  the 
said  term.  Breaches : — That  while  the  defendant  remain- 
ed possessed,  the  dwelling-house  and  premises  were  out  of 
good  and  substantial  repair;  that  the  defendant  did  not 
in  every  third  year  of  the  term  succeeding  the  year  1842 
paint  the  exterior  of  the  dwelling-house;  that  the  defend- 
ant did  not  in  1846  paint  the  interior  of  the  dwelling- 
house.  By  reason  of  which  breaches  of  covenant  the 
plaintiff  was  obliged  to  pay  and  did  pay  to  T.  Smith  a 
sum  of  money,  to  wit,  100/:,  as  and  byway  of  compensa- 
tion and  satisfaction  for  the  damages  sustained  on  occa- 
sion of  such  breaches  of  covenant 

The  three  first  pleas  respectively  traversed  the  breaches 
of  covenant,  and  the  fourth  plea  denied  the  payment  by 
way  of  compensation  or  satisfaction;  upon  which  issues 
were  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sit- 
tings in  the  present  Term,  it  appeared  that  a  lease  of  the 
premises  in  question  was  granted  to  the  plaintiff  for  a  term 
of  twenty-one  years  from  the  25th  of  December,  1839. 
This  lease  contained  the  covenants  to  repair  and  paint,  as 
stated  in  the  declaration.  In  June,  1843,  the  plaintiff  as- 
signed the  lease  to  the  defendant.  The  defendant  occupied 
the  premises  until  October,  1851,  when  he  assigned  the 
lease  to  one  TrigwelL  In  June,  1852,  Trigwell  assigned 
the  lease  to  one  Howard  as  a  trustee  for  the  plaintiff;  and 
in  August,  1852,  the  lease  was  surrendered  by  Howard  to 
T.  Smith,  the  ground  landlord.  Trigwell,  who  was  a  wit- 
ness, stated,  that  when  he  took  possession  of  the  premises 
they  were  out  of  repair,  and  that  he  did  no  repairs  during 
the  time  he  held  the  lease;  that  the  ground  landlord  put 
in  a  distress,  by  which  the  premises  were  much  damaged. 


MICHAELMAS   TEBM,    17  VICT.  «  163 

A  surveyor,  who  went  over  the  premises  in  July,  1862,        1853. 
stated  that  it  would  require  532.  to  put  them  in  repair  ac- 
cording to  the  covenants  in  the  lease.     On  the  surrender 
of  the  lease,  the  plaintiff  had  paid  to  the  ground  landlord 
401.  on  account  of  dilapidations. 

Under  these  circumstances  it  was  submitted,  on  behalf 
of  the  defendant,  that  the  plaintiff  was  entitled  to  nomi- 
nal damages  only.  The  learned  Judge  ruled  that  the 
plaintiff  was  entitled  to  substantial  damages;  and  having 
left  to  the  jury  the  question  of  amount,  telling  them  to 
deduct  any  damage  caused  by  the  distress,  the  jury  found 
a  verdict  for  S5L 

BramweU  (with  him  T.  J,  Clark)  now  moved  for  a  new 
trial,  on  the  ground  of  misdirection. — The  plaintiff  was 
entitled  to  nominal  damages  only.  The  defendant,  as  as- 
signee, is  only  liable  for  the  damage  arising  from  his  ne- 
glect to  repair  during  the  time  he  held  the  premises ;  but 
there  was  no  evidence  of  the  state  of  the  premises  at  the 
time  of  the  assignment  by  the  plaintiff  to  the  defendant, 
or  at  the  time  of  the  assignment  by  the  defendant  to  Trig- 
well,  or  by  Trigwell  to  Howard.  {Parke^  B. —  Wolveridge 
V.  Steward  (a)  decided  that,  where  a  lease  is  assigned, 
"  subject  to  the  performance  of  the  covenants,''  those  words 
do  not  import  a  covenant  on  the  part  of  the  assignees,  and 
that  he  is  only  responsible  whilst  he  continues  to  hold  the 
premises.  In  Burnett  v.  Lynch(b),  it  was  alleged  that  the 
breaches  of  covenant  occurred  during  the  time  that  the 
defendant  continued  assignee.]  That  being  so,  there  was 
no  evidence  in  this  case  from  which  the  jury  could  form 
any  conclusion  how  much  of  the  damage  accrued  dur- 
ing the  time  that  the  plaintiff,  the  defendant,  Trigwell,  or 
Howard,  respectively,  held  the  premises.  [Parke,  B. — 
The  defendant  might  have  proved  the  state  of  the  premi- 

(a)  1  C.  &  M.  644.  (6)  5  B.  &  0.  689, 
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1853.  ses  at  the  time  he  took  them.  Alderson,  B, — In  Burdett  v. 
Witiier8(a),  I  told  the  jury  that  they  must  ebtimate  the  da- 
mages at  the  sum  which  it  would  cost  to  put  the  premises 
into  tenantable  repair,  without  reference  to  the  state  in 
which  the  defendant  found  them;  but  the  Court  of  King's 
Bench  held  that  I  was  wrong.]  The  true  measure  of  da- 
mage is  the  amount  to  which  the  reversion  is  injured  by 
the  premises  being  out  of  repair:  Doe  d.  2%^  Trustees  of 
the  Schools  Jkc.  of  Worcester  y.  RowUmds(p) ;  and  for  aught 
that  appears,  there  might  have  been  no  deterioration  in 
value  during  the  time  that  the  defendant  held  the  lease. 

Pollock,  C.  B. — There  ought  to  be  no  rule.  The  misdi- 
rection complained  of  is,  that  the  learned  Judge  should 
have  told  the  jury  that  they  were  bound  to  give  nominal 
damages  only.  Apart  from  the  legal  question,  I  should 
observe,  as  a  matter  of  fact,  that  in  cases  of  this  kind  it 
never  can  be  precisely  ascertained  how  much  of  the  da- 
mage has  occurred  during  the  holding  of  each  assignee,  or 
what  was  the  precise  state  of  the  premises  at  the  time  of 
each  of  the  assignments.  Then,  did  my  Brother  Martin 
properly  direct  the  jury  in  point  of  law?  I  am  of  opinion 
that  he  did.  It  does  not  appear  that  the  defendant  made 
any  complaint  about  the  state  of  the  premises  at  the  time 
he  took  them;  and  if  so,  the  presumption  is,  either  that 
the  premises  were  in  a  good  state  of  repair,  or  that  the 
person  from  whom  he  took  them  paid  him  a  sum  of  money 
to  put  them  in  repair.  The  defendant  might  have  been 
called  to  prove  the  state  of  the  premises  at  the  time  of  the 
assignment  to  him;  but  that  was  not  done,  and  conse- 
quently I  think  there  ought  to  be  no  rule. 

Pabke,  R — The  only  point  for  us  to  determine  is,  whe- 
ther the  learned  Judge  ought  to  have  told  the  jury  that 

(a)  7  A.  &  E.  137,  (6)  9  Car.  &  P.  734. 
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they  were  bound  to  give  nominal  damages  only.  I  think  1353^ 
not  Where  there  is  a  covenant  to  repair,  the  lessor  has 
a  right  to  have  the  premises  in  good  repair;  and,  accord- 
ing to  Lord  HoU,  the  measure  of  damage  is  the  sum  of 
money  required  to  be  expended  in  putting  the  premises  in 
repair  (a).  That  doctrine,  however,  has  not  been  adopted 
in  modem  cases.  In  Doe  d.  The  Trustees  of  the  Schools  dkc 
of  Worcester  v.  Rowlands  (6),  my  Brother  Coleridge  ruled, 
that  the  true  measure  of  damage  is  the  amount  to  which 
the  reversion  is  injured  by  the  premises  being  out  of  repair. 
Whether  or  no  that  is  the  true  criterion,  we  need  not  at 
present  decide  (c). 

ALbfiBSov,  B. — It  is  clear  to  me  that  the  plaintiff  is  en- 
titled to  substantial  damages.  It  was  proved  that  in 
July,  1852,  when  Howard  held  the  lease,  the  premises 
were  out  of  repair.  Then,  what  was  their  condition  dur- 
ing the  time  of  Trigwell?  He  said  that  he  took  the  pre- 
mises from  the  defendant,  and  he  put  them  in  no  better 
condition  than  when  he  received  them.  Thus  we  get  to 
the  period  when  they  belonged  to  the  defendant.  Then 
what  was  the  condition  of  the  premises  at  that  time?  The 
defendant  was  the  person  to  shew  that;  and  why  was  he 
not  called  to  prove  his  own  case?  Simply  because  he  had 
no  case  to  prove.  It  was  therefore  reasonable  for  the  jury 
to  presume,  since  he  did  not  shew  any  other  person  re- 


(a)  Vivian  v.  Champiany  2  Ld.  that  Vivian  v.  Champion  had  not 
Bajm.  1125 ;  ;S^.  C,  nom.  Vivian  been  questioned.  But  in  a  more 
y.  Campion,  1  Salk.  141.  recent  case  in  this  Courts  of  Tur-- 

(b)  9  Car.  &  P.  734  ner  v.  Lamb,  (14  M.  &  W.  412), 

(c)  The  doctrine  of  Lord  EoU  some  doubt  was  cast  upon  the  cor- 
was  acted  on  by  the  Court  of  rectneas  of  the  doctrine  laid  down 
Queen's  Bench  in  Ireland  in  the  by  Lord  HoU, — As  to  a  covenant 
case  of  Nixon  v.  Denham,  (1  Ir.  to  keep  in  repair,  see  Fa^ne  v. 
L.  Rep.  100;   S.  a,  1  Jebb  &  S.  Haine,  16  M.  &  W.  641. 

416),  where  Bushe,  C.  J.,  stated 
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1853.         sponsible^  that  the  dilapidations  took  place  during  the 
time  he  held  the  lease. 

Mabtin,  B. — I  am  of  the  same  opinion.  The  defendant 
was  in  possession  of  the  premises  for  eight  years,  and  is 
liable  for  any  breach  of  covenant  which  occurred  during 
that  period.  I  think  that  there  was  evidence  from  which 
the  jury  might  come  to  the  conclusion,  that  the  dilapida- 
tions took  place  in  the  time  of  the  defendant.  It  must  be 
presumed  that  he  acted  in  the  way  that  persons  usually  do 
on  taking  the  assignment  of  a  lease,  and  that  some  person 
went  over  the  premises  on  his  behalf.  In  cases  of  this 
kind  it  is  impossible  to  get  at  the  precise  amount  of  da- 
mage which  occurred  during  the  times  of  vhe  respective 
assignees;  and,  unless  there  be  some  penalty  in  the  shape 
of  substantial  damages,  parties  would  never  repair.  It 
seems  to  me  that  the  criterion  of  damage  is  the  loss  which 
the  landlord  would  sustain  by  the  non-repair  if  he  went 
into  the  market  to  sell  the  reversion. 

Rule  refused. 
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1853. 


Pbeoival  V.  Stamp. 


J^ov.  7  <fc  8. 


±  HE  declaration  stated,  that  "  the  defendant,  on  Sun-  a  declaration 
day  the  6th  day  of  March,  a.d.  1853,  broke  and  entered  JSfei^i^o?* 
the  dwelling-house  and  premises  of  the  plaintiff,  and  con-  g^^^i^jj 
tinned  and  remained  therein  for  a  long  space  of  time,  to  broke  and  en- 
wit,  eight  days;  and  also  unlawfully  seized  and  took,  and  tirs  dwelling 
afterwards  carried  away,  divers  goods  and  chattels  of  the  ^^  SerT** 
plaintiff,  that  is  to  say,  &a,  (enumerating  the  goods  on  the  i?  for  « long 
premises).     Also,  for  that  the  defendant  converted  to  his  eight  days:  and 

.    *.i  J       n  .r        1    •    . •/*»  alBo  nnlawifully 

own  use  similar  goods  ol  the  piaintiti.  geixed  direra 

Pleaa — ^First,  as  to  seizing,  taking,  and  carrying  away  fSs^f^ep^ln- 
the  iroods  and  chattels  in  the  first  count  mentioned,  and  ^  ^  ^^^  ^- 

.  .  And  aUo  for 

converting  to  his  own  use  the  goods  and  chattels  in  the  that  the  defend- 
second  count  mentioned,  not  guilty. — ^Secondly,  to  the  same  to  hli^own  nse 
matters,  that  a  writ  issued  out  of  the  Court  of  Exchequer  jj^^  «^^ 
directed  to  the  sheriff  of  the  town  and  county  of  Kingston-  The  defendant 
upon-Hull,  by  which  writ  our  lady  the  Queen  commanded  aiia),asto  seiz- 
the  said  sheriff  that  of  the  goods  and   chattels  of  the  iSl^e^c^r" 
plaintiff  he  should  cause  to  be  made  SSL  14a,  which  one  f  ju^titicationas 

*  bailiiF  nnder  a 

H.  Peck  had  recovered  against  the  plaintiff,  with  interest,  warrant  and 
&C.     The  plea  then  stated  the  indorsement  and  deliver-  ^  m  to  con- 
ing of  the  writ  to  the  sheriff  to  be  executed,  and  that  the  ^"^e^^^ 

o  '  premues  after 

the  erening  of 
the  Tnesdaj  following  the  Sunday  in  the  declaration  mentioned,  not  guilty;  upon  which  pleas  is- 
sues were  joined.  At  the  trial  it  appeared,  that  a  warrant  haring  heen  directed  to  the  defendant  on 
a  writ  of  fi.  &.  against  ihepkiintiff's  goods,  on  Sunday  the  6th  of  March,  some  assistants,  employed 
by  the  defendant,  broke  into  the  plaintifTs  house,  and  seized  his  goods.  They  continued  in  posses- 
sion nntil  the  following  Tuesday  night,  when  they  withdrew.  They  returned  on  the  following 
Thursday,  and  proceeded  to  lot  the  goods  for  sale,  and  remained  in  possession  until  the  following 
Saturday,  when  the  defendant,  for  the  first  time,  came  on  the  premises  and  sold  the  goods  under  the 
writ  and  warrant: — Held,  first,  that  the  sale  was  not  vitiated  by  the  previous  illegal  seizure  of  the 
goods,  since  the  principle  which  governs  an  arrest  of  the  person  does  not  apply  to  an  execution  against 
goods.  And,  tembU,  that  even  where  a  sheriff  breaks  into  a  house  the  execution  against  the  goods 
is  valid,  though  the  sheriff  is  liable  to  an  action  for  the  breaking. 

Secondly,  that  the  declaration  in  substance  laid  a  trespass  with  a  continuando,  and  therefore  that 
the  plaintiff  was  entitled  to  give  evidence  of  the  trespasses  committed  on  the  premises  by  the  defend- 
sDt  after  he  had  left  on  the  Tuesday. 
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1853.  sheriiF  made  his  warrant  directed  to  the  defendant^  being 
his  bailiff,  and  thereby  commanded  the  defendant,  that 
of  the  goods  of  the  plaintiff  he  should  cause  to  be  made 
38Z.  14«.,  &c.;  hj  virtue  of  which  said  writ  and  warrant 
the  defendant,  being  such  bailiff,  afterwards  and  before 
any  return  of  the  said  writ,  namely,  on  Thursday  next 
after  the  Sunday  mentioned  in  the  declaration,  seized  the 
plaintiff's  goods  for  the  purpose  of  levying  the  said  mo- 
nies. The  plea  then  stated,  that  another  writ  of  fieri  fa- 
cias, issued  out  of  the  Court  of  Common  Pleas  on  a  judgr 
ment  for  IIZ.  10&,  recovered  by  one  Cohen  against  the 
plaintiff,  and  a  warrant  thereon  was  directed  to  the  de- 
fendant and  one  Oates;  that  the  defendant  having  seized 
and  taken  the  goods  and  chattels  of  the  plaintiff  as  afore- 
said, did,  by  virtue  of  both  the  said  writs  and  both  the 
said  warrants,  as  such  bailiff,  &c.,  by  sale  of  the  said  goods 
and  chattels,  levy  certain  monies  for  satisfying  the  monies 
so  indorsed  to  be  levied  on  both  the  said  writs,  &c.;  quae 
sunt  eadem,  &c. — Thirdly,  that  the  plaintiff  held  the  dwell- 
ing-house in  the  declaration  mentioned  as  tenant  to  one 
Johnson,  at  the  yearly  rent  of  70Z.,  payable  quarterly;  that 
172.  10s.  of  the  rent  aforesaid  was  in  arrear;  whereupon 
the  defendant,  as  the  bailiff  of  Johnson,  entered  the  dwell- 
ing-house, and  seized  and  sold  the  plaintiff's  goods  as  a 
distress  for  the  rent  so  in  arrear. — Fourthly,  as  to  continu- 
ing and  remaining  on  the  said  premises  after  the  evening 
of  the  Tuesday  next  following  the  Sunday  in  the  declara- 
tion mentioned,  not  guilty. — Fifthly,  as  to  the  residue  of 
the  matters  complained  of,  payment  of  37.  into  Court 

Replications. — ^The  plaintiff  joins  issue  on  the  first,  se- 
cond, third,  and  fourth  pleas;  and  as  to  the  last,  says,  that 
the  simi  of  money  in  that  plea  mentioned  is  not  enough 
to  satisfy  the  claim  of  the  plaintiff  in  respect  of  the  mat- 
ters in  the  introductory  part  of  that  plea  mentioned. 
At  the  trial,  before  Wightman,  J.,  at  the  last  York  Assi- 


MIOHAELMAS  TERM,   17  YIGT.  169 

zes,  the  following  facts  appeared: — On  the  27th  of  Febru-  1863. 
ary  last,  a  writ  of  fi.  fa.,  directed  to  the  sheriff  of  Hull,  is- 
sued on  a  judgment  against  the  plaintiff  for  11^  lOs.;  and 
on  the  following  day,  a  warrant  was  granted  on  this  writ 
to  one  Oates  and  the  defendant,  jointly  and  severally. 
Oates  went  to  the  plaintiff's  house  to  levy,  but  was  unable 
to  effect  an.entranca  On  the  2nd  of  March,  another  writ 
of  fi.  fa.  issued  on  a  judgment  against  the  plaintiff  for 
38/L  14&;  and  on  the  same  day  a  warrant  was  granted  on 
this  writ  to  the  defendant  On  the  morning  of  Sunday, 
the  6th;  some  assistants,  employed  by  the  xlefendant  to 
execute  the  second  writ,  broke  into  the  plaintiff's  house 
by  means  of  a  ladder  placed  against  one  of  the  windows, 
and  took  possession  of  his  goods.  The  assistants  continu- 
ed in  possession  until  the  following  Tuesday  night,  when 
they  withdrew.  They  returned  on  the  following  Thursday, 
accompanied  by  the  landlord,  who  executed  a  warrant  of 
distress  directed  to  the  defendant.  Neither  the  defendant 
nor  Oates  was  at  that  time  on  the  premises.  The  assist- 
ants proceeded  to  lot  the  goods,  with  a  view  to  their  sale, 
and  remained  in  possession  until  the  following  Saturday, 
when  the  defendant  came  and  sold  the  goods  on  the  pre- 
mises, under  the  warrants  and  distress. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the 
sale  was  void  ab  initio,  the  possession  of  the  goods  having 
been  originally  obtained  by  illegal  means.  On  behalf  of 
the  defendant  it  was  objected,  that  under  this  form  of 
declaration,  which  charged  but  one  act  of  trespass,  in  en- 
tering and  remaining  in  the  dwelling-house,  the  plaintiff 
could  not  recover  in  respect  of  the  re-entry  on  the  Thurs- 
day, and  subsequent  continuance.  The  learned  Judge 
ruled  that  the  sale  was  not  void  ab  initio,  and  that  the 
plaintiff  was  entitled  to  recover  both  in  respect  of  the  entry 
on  the  Sunday,  and  of  the  re-entry  on  the  Thursday;  and 
his  Lordship  having  left  it  to  the  jury  to  say  whether  the 
amount  paid  into  Court  was  a  sufficient  compensation  for 
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1853.  the  sheriff's  officer  being  in  possession  for  the  three  first 
days,  and  also  on  the  Thursday,  Friday,  and  Saturday. 
The  jury  were  of  opinion  that  the  sum  paid  into  Court 
was  a  sufficient  compensation  for  the  three  first  days,  and 
they  found  a  verdict  for  SI,  in  respect  of  the  three  last 
days.  A  verdict  was  then  entered  for  the  plaintiff  on  the 
first  issue,  and  also  on  the  fourth,  with  32.  damages;  and 
for  the  defendant  on  the  other  issues;  leave  being  reserv- 
ed to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on 
those  issues  for  S52.  16«.  6(2.,  being  the  amount  realised  by 
the  sale  of  the  goods;  and  for  the  defendant  to  move  to 
enter  a  verdict  for  him  on  the  fourth  issue. 

Hugh  HiU  accordingly  moved  to  enter  a  verdict  for  the 
plaintiff  (Nov.  7). — ^The  original  entry  and  seizure  of  the 
goods  having  been  illegal,  the  sale  was  void  ab  initio.  If 
a  bailiff  obtains  possession  of  goods  by  a  wrongful  act,  he 
cannot  render  the  execution  valid  by  assuming  to  sell 
under  the  warrant.  An  arrest  under  a  ca.  sa.,  by  means 
of  an  illegal  breaking  of  an  outer  door,  is  altogether  void, 
and  the  bailiff  is  liable  to  an  action,  not  merely  for  the 
breaking  and  entering  the  dwelling-house,  but  also  for  the 
assault  and  imprisonment:  Kerbey  v.  Denby((i).  [Parke, 
B. — Is  there  any  authority  for  saying  that  the  same  doc- 
trine applies  to  an  execution  against  goods?]  There  is  no 
direct  authority  in  point;  but  in  a  note  in  Bac.  Abr.  tit. 
"  Execution  "  (N.),  it  is  stated,  that  in  a  case  of  Fates  v. 
Delamayne,  Trinity  Term,  1 7  Geo.  3,  the  Court  set  aside 
an  execution  against  the  defendant's  goods,  on  the  ground 
that  the  officer  had  forcibly  broken  into  his  house  to  exe- 
cute the  writ. 

Pollock,  C.  B.-^There  ought  to  be  no  rule.  With  re- 
spect to  an  arrest  of  the  person,  the  decisions  have  pro- 
ceeded on  the  principle,  that  the  subject  is  not  to  be  de- 

(a)  1  M.  &  W.  336. 
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piived  of  his  liberty  by  means  of  an  illegal  act  on  the  part  ^863. 
of  the  sheriff.  K  a  sheriff  illegally  arrests  a  debtor,  that 
is  a  false  imprisonment,  and  therefore  the  sheriff  cannot 
detain  him  under  a  subsequent  legal  writ,  but  is  bound  in 
the  first  place  to  give  him  an  opportunity  of  going  at  large. 
Sut,  in  the  case  of  an  execution  against  goods,  there  is  no 
analogous  injury,  and  we  ought  not  to  establish  a  new 
principle,  when  no  authority  can  be  found  to  support  it. 

Parke,  B. — I  am  also  of  opinion,  that  the  direction  of 
the  learned  Judge  on  this  point  was  perfectly  correct. 
Nothing  turns  upon  the  question  whether  the  defendant 
was  justified  in  seizing  the  goods  under  a  legal  warrant, 
when  there  was  an  illegal  breaking  into  the  house.  That 
subject  is  discussed  in  1  Smith's  L.  C,  46  b,  in  a  note  to 
Semayne's  C(zse,  where  it  was  laid  down,  that  if  the  sheriff 
break  an  outer  door  to  do  execution,  he  "  is  a  trespasser 
by  the  breaking,  and  yet  the  execution  which  he  then  doth 
in  the  house  is  good.''  The  authority  referred  to  for  that 
proposition  is  the  Year  Book,  18  Edward  4,  Pasch.  4,  19. 
However,  in  the  present  case,  nothing  turns  upon  that ; 
for,  although  the  seizure  of  the  goods  at  the  time  of  the 
original  taking  was  illegal,  that  was  entirely  abandoned 
when  the  assistants  quitted  the  house,  and  left  the  plaintiff 
in  possession  of  his  goods.  The  question  here  is,  whether, 
when  the  assistants  afterwards  returned  and  illegally  took 
possession  of  the  goods,  the  subsequent  sale  by  the  defend- 
ant under  a  legal  warrant  rendered  him  a  trespasser. 
That  sale  was  equivalent  to  a  seizure  by  him,  and  unless 
vitiated  by  the  previous  trespass,  it  was  a  valid  seizure, 
because  it  was  made  under  a  warrant  directed  to  him. 
Then,  was  the  valid  seizure  rendered  illegal  in  consequence 
of  the  prior  illegal  seizure?  Mr.  HiU  has  relied  upon  the 
authorities  with  respect  to  an  arrest  of  the  person.  No 
doubt,  if  an  arrest  be  made  on  a  Sunday,  or  in  a  way  not 
authorised  by  law,  the  sheriff  cannot  afterwards  make  that 
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1863.  yalid  by  detaining  the  party  under  a  legal  writ,  but  must 
first  give  him  an  opportunity  of  going  at  large,  and  then 
execute  the  legal  writ  But  that  is  not  so  with  regard  to 
an  execution  against  goods;  and  therefore  in  this  case  the 
illegal  seizure  did  not  prevent  the  defendant  from  after- 
wards executing  a  legal  warrant  It  by  no  means  follows 
that  the  illegal  seizure  assisted  the  defendant  in  making 
the  subsequent  seizure  and  sale  of  the  goods.  The  same 
principle  ought  not  to  be  applied  to  an  execution  against 
the  person  and  an  execution  against  goods;  and  therefore 
the  ruling  of  the  learned  Judge  was  right,  the  defendant 
being  justified  under  the  warrant  in  selling  the  goods. 

Alberson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

Milward  (Nov.  8)  moved,  pursuant  to  the  leave  reserved, 
to  enter  a  verdict  for  the  defendant  on  the  fourth  issue. — 
The  question  is,  whether  it  was  competent  for  the  plaintiff, 
under  this  form  of  declaration,  to  prove  a  second  and  inde- 
pendent act  of  trespass.  After  having  continued  in  posses- 
sion for  three  days,  the  defendant's  assistants  departed 
without  any  animus  revertendi,  and  after  some  interval  of 
time  the  second  trespass  was  committed.  The  declara- 
tion differs  from  the  usual  form  where  a  continuando 
is  laid,  in  which  case  the  plaintiff  may,  no  doubt,  shew 
several  acts  of  trespass.  In  the  note  to  Earl  of  Man- 
chester V.  Vale  (a),  it  is  laid  down,  that  "  The  more  usual 
way  of  declaring  at  present  is,  '  that  the  defendant,  on 
such  a  day  in  such  a  year,  and  on  divers  other  days  and 
times  between  that  day  and  some  other  day'  committed  the 
trespasses  complained  of  And  the  plaintiff  may  give 
evidence  of  a  trespass  committed  on  all  or  any  of  the 
days;  and  since  the  continuing  of  a  trespass  from  day  to 
day  is  considered  in  law  a  several  trespass  on  each  day, 

(a)  1  Wms.  Saund.  24. 
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and  must  be  directly  and  positively  answered  by  the  de-  ^853. 
fendant,  as  well  as  the  original  trespass :  Monkton  v.  Paskr 
ley  (a);  just  as  the  removing  of  goods,  wrongfully  taken  at 
first,  firom  one  place  to  another,  is  held  to  be  a  several 
trespass  at  each  place;  therefore,  this  way  of  declaring 
will  answer  the  purpose  full  as  well  as  laying  the  trespass 
with  a  continuando.  But  there  are  many  acts  of  trespass 
which,  when  executed,  cannot  be  done  again,  but  termi- 
nate upon  the  commission  of  them,  and  therefore  cannot 
in  their  nature  be  continued ;  as  where  a  man  cuts  down 
another's  trees,  or  kills  his  horses,  dogs,  or  rabbits,  or 
takes  away  his  goods.  In  these  and  the  like  cases,  if  the 
trespasses  were  repeated,  it  is  necessary  to  allege  that 
they  were  committed  on  different  days  and  times;  or  at 
least  to  insert  as  many  counts  in  the  declaration  as  there 
are  trespasses,  for  they  cannot  be  laid  with  a  continuando. 
If  they  are,  objection  should  be  made  at  the  trial,  and  the 
plaintiff  will  not  be  permitted  to  give  evidence  of  more 
than  one  act  of  trespass :  he  is  not  however  confined  to  the 
time  in  the  declaration,  but  is  at  liberty  to  prove  a  tres- 
pass committed  at  any  time  before  the  commencement  of 
the  action.''  This  declaration  states,  that  the  defendant, 
on  a  certain  day,  broke  and  entered  the  plaintiff's  house, 
and,  being  once  in,  continued  there  for  the  space  of  eight 
days.  The  plea  is  only  directed  to  one  act  of  trespass. 
The  declaration  does  not  allege  that  the  defendant  con- 
tinued the  trespass  for  several  days,  but  that  he  stayed  in 
the  house  on  his  first  entry.  [Parke,  R — There  is  no  sub- 
stantial difference  between  the  old  form  with  a  continu- 
ando and  the  present  one.  The  re-entering  the  plaintiff's 
dwelling-house  is  a  continuing  trespass.]  If  the  plaintiff 
had  declared  that  the  defendant  made  an  assault  upon 
him,  he  would  not  be  entitled  to  give  in  evidence  more 
than  one  assault;  although  he  might  do  so,  if  the  declara- 

(a)  2  Ld.  Baym.  976. 
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tion  stated  that  on  divers  days  he  assaulted  the  plaintiff: 
English  v.  Purser  (a).  [Parke,  B. — The  question  comes  to 
this,  whether  the  plaintiff  must  prove  that  the  defendant 
continued  in  the  house  every  moment  of  the  time  laid. 
Assuming  that  the  defendant  went  away  without  any  in- 
tention of  returning,  and  that  he  came  back  again,  does 
not  the  declaration  embrace  disjointed  as  well  as  uninter- 
rupted times?]  The  defendant  might  have  been  absent 
for  six  months,  and  still,  upon  that  assumption,  the  plain- 
tiff would  be  entitled  to  recover  for  any  subsequent  act  of 
trespass,  [Parke,  B. — It  is  common  learning,  that  every 
continuation  of  a  trespass  is  a  fresh  trespass.  If  the  de- 
fendant continue  for  more  than  one  day,  that  may  be 
given  in  evidence  under  the  ordinary  form  of  declaration, 
laying  the  trespasses  with  a  continuando.] 


Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  The  real  solution  to  the  question  is  that  pro- 
pounded by  my  Brother  Parke,  viz.  that  the  declaration 
means  that  the  defendant  committed  the  trespasses  on 
those  respective  days  mentioned  in  the  declaration;  and 
whether  he  was  out  of  the  house  for  a  moment,  or  for  a 
day  or  two,  makes  no  difference.  It  may  be,  that  if  a 
trespass  were  committed  after  the  lapse  of  a  very  long  in- 
terval of  time,  it  would  be  proper  that  the  Judge  should 
ask  the  opinion  of  the  jury  upon  the  question,  whether 
the  subsequent  act  of  trespass  was  in  continuation  of  the 
original  act.  Here  it  is  perfectly  clear  that  all  the  acts  of 
trespass  had  reference  to  the  same  subject-matter,  namely, 
to  acts  committed  by  the  sheriff's  officer,  with  a  view  to 
the  possession  of  the  goods. 

Parke,  B. — The  declaration  means,  that  the  defendant 
was  a  trespasser  by  breaking  and  entering  the  house  on 


(a)  6  East^  39& 
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the  Sunday,  and  by  continuing  in  the  house  on  the  seve-  1653. 
ral  days  mentioned  therein;  and  I  think  that,  under  this 
declaration,  the  plaintiff  was  entitled  to  shew  that  the  de- 
fendant committed  a  trespass  on  any  of  those  days.  The 
plaintiff  need  not  prove  that  the  defendant  continued 
there  the  whole  time;  any  separate  portion  of  the  time 
would  equally  be  within  the  terms  of  this  declaration. 

Mabtin,  B. — ^I  agree  with  the  rest  of  the  Court;  and  I 
think  that  we  ought  to  endeavour  as  much  as  possible  to 
read  the  declaration  in  such  a  manner  that  it  may  meet 
the  facts,  in  order  to  arrive  at  the  justice  of  the  case. 

Platt,  B.,  concurred. 

Rule  refused. 


AsHWOETH  and  Another  v.  Mounsby.  l^av.  14. 

X  HIS  was  an  action  of  assumpsit  for  money  had  and  re-  t.,  being  pos- 
ceived  by  the  defendant  for  the  plaintiff's  use,  to  which  Sf^j^dlbri?^*** 

certain  tenn  of 
yean,  by  inden- 
ture of  the  24th  of  April,  1845,  assigned  it  by  way  of  mortgage  to  S.  as  a  security  for  300/.  and  in- 
terest, with  a  power  of  sale  on  de&alt  in  payment  on  a  certain  day.  By  a  memorandam  of  the 
same  date,  T.  undertook  to  deposit  with  S.  a  lease,  when  the  same  was  executed,  of  another  plot  of 
hud,  as  a  further  and  collateral  security  for  the  ZOQL  and  interest.  A  mill  and  other  buildings 
stood  partly  on  one  plot  of  land  and  partly  on  the  other.  On  the  1 8th  of  December,  1 845,  the  lease 
mentioned  in  the  memorandum  was  granted  and  deposited  with  S.  By  indenture  of  the  2nd  of 
Harch,  1847,  T.  assigned  a  moiety  of  the  entire  premises  to  A.;  and  on  the  20th  of  September, 
1847,  executed  an  assignment  of  all  his  estate  and  effects  for  the  benefit  of  his  creditors.  By  in- 
denture of  the  31st  of  August,  1848,  S.  assigned  both  plots  of  land,  mill,  and  buildings  to  the 
defendant,  subject  to  the  equity  of  redemption,  and  with  such  power  of  sale  as  S.  possessed.  In 
April,  1852,  the  defendant  offered  the  premises  for  sale  by  auction;  and  the  conditions  stated  (inter 
alia)  that  be  sold  as  mortgagee;  and  that,  as  he  had  only  an  equitable  interest  in  the  second  plot, 
the  purchaser  should  accept  such  title  as  he  was  able  to  deduce  and  convey.  The  plaintiff  became 
the  purchaser  of  both  plots,  but  refused  to  complete  the  purchase,  on  the  ground  that  the  legal 
estate  in  the  second  plot  was  outstanding,  and  might  be  used  adversely  to  him;  and  having  brought 
an  action  to  recover  back  the  deposit — Hdd,  that  there  was  no  fiulure  of  consideration,  inasmuch 
as,  first,  the  assignment  by  T.  of  the  legal  estate  in  the  one  plot,  and  memorandum  of  deposit  of 
future  lease  of  the  other  plot,  were  one  and  the  same  transaction  and  security,  and  the  lease,  when 
deposited,  was  subject  to  the  same  conditions,  including  the  power  of  sale,  as  were  contained  in  the 
assignment,  and,  consequently,  T.  would  not  be  entitled  in  a  Court  of  equity  to  redeem  the  second 
plot:  secondly,  diat,  by  the  express  terms  of  the  conditions  of  sale,  the  defendant  contracted,  with 
reference  to  that  plot,  to  sell  an  equitable  interest  only. 

VOL.  IX.  N  EXCH. 
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1853.  the  defendant  pleaded  non  assumpsit^  whereupon  issue 
was  joined;  and  the  cause  was  tried  before  Wightman,  J., 
at  the  Liverpool  Summer  Assizes,  1852,  when  a  verdict 
was  found  for  the  plaintiffs  for  100^.  damages,  subject  to 
the  opinion  of  the  Court  upon  the  following  case: — 

This  action  is  brought  to  recover  the  sum  of  52i  paid  by 
the  plaintiffs  to  the  defendant  as  deposit  money  on  the 
purchase  of  an  estate,  as  upon  a  failure  of  consideration, 
under  the  following  circumstances : 

On  the  13th  of  April,  1852,  the  defendant  caused  cer- 
tain land,  buildings,  and  hereditaments  to  be  put  up  for 
sale  by  auction,  in  Royton,  in  the  county  of  Lancaster, 
upon  certain  conditions,  which  (so  far  as  material  to  the 
present  case)  are  as  follows: — 

"  Conditions  for  the  sale  by  auction  of, 

"  First  All  that  plot  of  land  formerly  taken  out  of  and 
divided  from  the  north-east  comer  of  a  field  called  the 
Hare-hill,  demised  by  an  indenture  of  lease,  dated  on  or 
about  the  ISth  of  May,  J  783,  hereinafter  more  particularly 
mentioned. 

'^  Secondly.  All  that  plot  of  land  theretofore  taken  out  of 
and  divided  from  the  same  close  of  land  called  Hare-hill, 
demised  by  an  indenture  of  lease,  dated  on  or  about  the 
18th  of  December,  1845,  hereinafter  more  particularly  men- 
tioned. And  also  that  mill  or  factory,  warehouse,  cottage, 
or  dwelling-house,  buildings  and  improvements,  now  stand- 
ing and  being  on  the  said  respective  plots  of  land,  or  any 
part  thereof,  with  the  steam-engine,  boiler,  fee,  and  other 
fixtures  in,  about,  and  belonging  to  the  said  mill  and  pre- 
mises, and  which  are  comprised  and  included  in  certain 
indentures  of  mortgage,  dated  the  24th  of  April,  1845, 
from  William  Taylor,  of  &c.,  to  James  Schofield,  of  &a, 
and  the  other  dated  the  27th  of  August,  1845,  from  the 
same  William  Taylor  to  Henry  Milne. 

"  The  plot  of  land,  together  with  the  erections  thereon, 
firstly  described,  are  held  for  the  residue  of  a  term  of  999 
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yearSy  cmder  an  indenture  of  lease,  bearing  date  on  or  1803. 
about  the  IStb  of  May,  1783;  and  the  plot  of  land,  toge- 
ther with  the  erections  thereon,  secondly  described,  are 
held  for  the  residue  of  a  term  of  980  years,  under  an  in** 
denture  of  lease  bearing  date  on  or  about  the  18th  of  De- 
cember, 1845.  The  whole  of  the  before-mentioned  pre- 
mises are  offered  for  sale  by  Mr.  Samuel  Mounsey,  of  &a,  as 
mor^agee  of  Mr.  William  Taylor,  subject,  as  fiur  as  regards 
the  plot  of  land  firstly  described  and  the  buildings  erected 
thereon,  to  the  payment  of  the  yearly  rent  of  12^.  6d,  and 
to  the  performance  on  the  part  of  the  purchaser,  his  exe- 
cutors,  &c.,  of  the  covenants,  conditions,  and  agreements 
contained  in  the  said  indenture  of  lease  of  the  ISth  of 
May,  1783,  and  subject  also,  so  far  as  regards  the  plot  of 
land  secondly  described  and  the  buildings  erected  there- 
on, to  the  payment  of  the  yearly  rent  of  4Z.,  and  to  the 
performance  on  the  part  of  the  purchaser,  his  executors, 
&a,  of  the  covenants,  conditions,  and  agreements  contain- 
ed in  the  said  indenture  of  lease  of  the  18th  of  December, 
1846." 

(Then  followed  the  usual  stipulations  as  to  the  highest 
bidder  being  the  purchaser,  amount  of  advance  on  each 
bidding,  &a) 

^'That  the  purchaser  shall,  immediately  upon  the  close 
of  the  sale,  pay  to  the  vendor  or  his  agent  a  deposit  of  107. 
per  cent  in  part  of  the  purchase-money,  and  shall  pay  the 
remainder  to  the  vendor  on  the  28th  of  June  next,  at 
the  hour  of  eleven  o'clock  in  the  forenoon,  at  the  offices 
of  Messrs.  Holcate  &  Roberts,  Solicitors,  Rochdale;  at 
which  time  and  place,  upon  payment  of  the  remainder  of 
the  purchase-money,  the  purchase  deeds  shall  be  executed 
by  the  proper  parties,  and  the  purchase  completed  to  the 
purchaser,  clear  of  all  out-goinga ;  from  which  28th  of  June 
next  the  purchaser  shall  be  entitled  to  the  receipt  of  the 
rents  and  profits. 

"  That  the  vendor  shall  deliver  an  abstract  of  his  title, 

n2 
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1853.  commencing  with  the  before-mentioned  indentures  of 
lease  of  the  13th  of  May,  1783,  and  the  18th  of  December, 
1845,  to  the  purchaser,  on  or  before  the  1 7th  of  May  next; 
and  the  purchaser  shall  prepare  the  requisite  deed  of  as- 
signment at  his  own  expense;  but  he  shall  not  be  entitled 
to  call  for  the  production  of  the  title  previous  to  the  said 
indentures  of  lease  or  either  of  them. 

*'  That,  inasmuch  as  the  vendor  has  only  the  equitable  in- 
terest in  that  portion  of  the  property  now  offered  for  sale, 
which  is  comprised  in  the  said  lease  of  the  18th  of  De- 
cember, 1845,  and  the  legal  estate  as  to  such  part  of  the 
property  is  not  vested  in  the  vendor;  yet,  as  between  ven- 
dor and  purchaser,  the  purchaser  shall  accept,  as  to  the 
portion  of  the  premises  referred  to,  such  title  as  the  ven- 
dor is  able  to  deduce  and  convey.'" 

The  plaintiffs  attended  and  bid  at  such  sale,  and  were 
the  highest  bidders,  and  were  declared  the  purchasers  at 
the  sum  of  520Z.  The  plaintiffs  thereupon  forthwith  paid 
the  sum  of  521  into  the  defendant's  hands  as  deposit- 
money  upon  such  purchase,  and  the  plaintiffs  and  defend- 
ant mutually  signed  an  agreement  at  the  foot  of  the  con- 
ditions, for  the  purchase  and  sale  of  the  above  premises, 
subject  to  the  foregoing  terms  and  conditions,  at  the  price 
of  5201 

An  abstract  of  the  defendant's  title  to  the  above  pro- 
perty was  delivered  by  his  solicitors  to  the  plaintiffs  on 
the  1st  of  May,  1852.  Such  abstract  commenced  with  a 
statement  of  the  lease  of  the  property  first  described  in 
the  conditions,  dated  the  13th  of  May,  1783,  for  999  years. 
The  title  to  this  property  was  deduced  by  various  mesne 
assignments,  and,  lastly,  by  an  assignment  dated  the  30th 
of  January,  1845,  to  William  Taylor,  for  the  residue  of  the 
term  of  999  years,  created  by  the  said  indenture  of  13th 
of  May,  1783. 

The  following  documents  were  also  comprised  in  the 
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abstract  of  title: — By  indenture  of  the  24th  of  April,  1863. 
1845,  made  between  William  Taylor  of  the  one  part,  and 
James  Schofield  of  the  other  part,  reciting  the  indentures 
of  lease  of  the  13th  of  May,  1783,  and  30th  of  January, 
1845 ;  also,  that  W.  Taylor  having  occasion  to  borrow  300£, 
J.  Schofield  had  agreed  to  advance  the  same  upon  having 
the  re-payment  secured  in  manner  thereinafter  mention- 
ed: It  was  witnessed,  that,  in  consideration  of  300i  to 
W.  Taylor  paid  by  J.  Schofield,  he,  W.  Taylor,  did  bargain, 
sell,  assign,  &c.,  to  J.  Schofield,  his  executors,  &c.,  all  that 
plot  or  parcel  of  land,  &c.  (describing  the  plot  in  the  above 
conditions  of  sale  first  mentioned) :  habendum  for  the  re- 
sidue of  the  said  term  of  999  years:  but  upon  trust,  in  case 
default  shall  be  made  in  payment  to  J.  Schofield,  his  exe- 
cutors, &c.,  of  the  sum  of  300Z.,  and  interest  after  the  rate 
of  5L  per  cent  per  annum,  upon  the  24th  day  of  October 
next  ensuing  the  date  of  these  presents,  then  that  J. 
Schofield,  his  executors,  &c.,  should  forthwith,  or  at  any 
time,  at  his  or  their  discretion,  either  with  or  without  the 
concurrence  of  W.  Taylor,  his  executors,  &c.,  absolutely 
sell,  mortgage,  or  otherwise  dispose  of  the  said  plot  of 
land^  &c.,  and  other  hereditaments  hereinbefore  assigned, 
or  any  of  them,  or  any  part  thereof,  either  together  or  in 
parcels,  by  private  contract  or  public  auction,  for  all  or 
any  part  of  the  said  term  of  999  years,  &c. — The  deed 
contained  a  power  for  J.  Schofield  to  convey  although  W. 
Taylor  should  not  join;  also,  a  declaration  that  J.  Scho- 
field should  hold  the  monies  which  should  come  to  his 
hands,  upon  trust,  in  the  first  place,  to  reimburse  himself 
the  costs  occasioned  by  the  execution  of  the  trust ;  in  the 
next  place,  to  apply  the  same  in  discharge  of  the  300Z.  and 
interest,  and  to  pay  the  residue  (if  any)  to  W.  Taylor;  and 
that,  subject  to  the  aforesaid  trusts,  J.  Schofield  should 
stand  possessed  of  the  hereditaments  and  premises  there- 
by assigned  in  trust  for  W.  Taylor. 

"Memorandum  of  the  24th  of  April,  1845,  under  the 
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1863.  hand  of  W.  Taylor,  whereby  he  undertook  to  deposit  with 
J.  Schofield  a  certain  indenture  of  lease,  the  draft  whereof 
was  then  prepared,  and  purporting  to  be  made  between 
Richard  Rainshaw  Rothwell,  clerk,  and  Richard  R  Roth- 
well,  Esq.,  of  the  one  part,  and  W.  Taylor  of  the  other 
part,  when  the  same  was  executed  as  a  further  and  col- 
lateral security  to  him  for  securing  the  repayment  of  3002. 
and  interest,  that  day  lent  to  him  on  mortgage  of  a  certain 
mill  and  premsses  situate  at  Hare  hill,  in  Royton. 

(Signed),         William  Taylor." 

By  indenture  of  the  27th  August,  1845,  between  "William 
Taylor  of  the  one  part,  and  Henry  Milne  of  the  other  part, 
reciting  the  indentures  of  the  13th  of  May,  1783,  and  24th 
of  April,  1845,  "W.  Taylor  assigned  to  H.  Milne  in  trust 
the  same  premises  for  the  residue  of  the  term  of  999  years, 
as  a  security  for  a  further  sum  of  1007.  lent  by  H.  Milne. 

By  indenture  of  the  18th  of  December,  1845,  between 
Richard  Rainshaw  Rothwell  and  Richard  R.  Rothwell  of 
the  one  part,  and  W.  Taylor  of  the  other  part,  it  was  wit- 
nessed, that,  for  the  considerations  therein  mentioned, 
Richard  Rainshaw  Rothwell  and  Richard  R  Rothwell 
did  demise  and  lease  unto  W.  Taylor  all  that  plot^  piece, 
or  parcel  of  land  theretofore  taken  out  of  and  divided 
from  a  certain  close  or  parcel  of  land  called  Hare-hill,  &c., 
(describing  the  plot  in  the  conditions  of  sale  secondly 
mentioned) :  habendum  for  the  term  of  980  years,  at  the 
yearly  rent  of  4t 

By  indenture  of  the  31  st  of  August,  1848,  made  between 
James  Scholefield  of  the  first  part,  the  said  H.  Milne  of 
the  second  part,  and  S.  Mounsey  of  the  third  part;  recit- 
ing (inter  alia)  the  indentures  of  lease  of  the  13th  of  May, 
1783,  24th  of  April,  1845,  and  21st  of  August,  1845;  and 
reciting  that  a  portion  of  the  land  whereon  the  mill  and 
other  buildings  were  erected  and  then  standing  were  not 
included  in  the  said  recited  indenture  of  demise,  but 
were  many  years  ago  contracted  to  be  taken  on  lease  from 
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the  owner  in  fee,  and  by  the  indenture  of  the  1 8th  of  De-  ^63^ 
cember,  1845,  were  demised  to  William  Taylor;  and  recit- 
ing the  memorandum  of  the  24th  of  April,  1845,  and  that 
the  indenture  of  lease  therein  referred  to  was,  after  the 
execution  thereof,  deposited  with  and  was  then  in  the 
custody  of  the  said  J.  Schofield,  in  compliance  with  the 
terms  of  the  said  memorandum:  (It  then  recited  that 
31 2Z.  Ss.  7d  was  due  to  J.  Schofield,  and  1072. 6s.  6d  to  H. 
MUne;  that  they  had  applied  for  payment;  and  that  S. 
Mounsey  had  agreed  to  advance  the  same  on  having  an  as- 
signment of  the  above  securities) :  it  was  witnessed,  that,  in 
consideration  &c.,  J.  Schofield  did  bargain,  sell,  assign,  and 
transfer  unto  S.  Mounsey,  his  executors,  &;c.,  all  and  singu- 
lar the  said  plot  or  plots  of  land,  and  all  and  every  the  mill, 
factory,  warehouse,  cottages  or  dwelling-houses,  and  other 
buildings  erected  and  standing  on  the  said  plots  of  land, 
or  some  part  or  parts  thereof,  and  all  other  the  leasehold 
tenements  and  premises  comprised  in  the  said  recited  in- 
dentures of  lease,  &c.:  habendum  for  the  residue  of  the 
said  terms  of  999  and  980  years,  subject,  nevertheless,  to 
such  right  and  equity  of  redemption  as  the  said  premises 
were  subject  to;  but  with  such  powers  and  authorities  for 
selling  and  disposing  of  the  said  hereditaments  and  pre- 
mises as  the  said  J.  Schofield  possessed  over  the  same,  &a 
(It  was  then  further  witnessed,  that  H.  Milne  assigned  to 
S.  Mounsey  all  his  interest  in  the  lease  of  the  13th  of  May, 
J  783,  for  the  residue  of  the  said  term  of  999  years,  with 
such  powers  of  sale  as  H.  Milne  possessed.) 

It  is  admitted,  that  the  title,  so  far  as  relates  to  the  pro- 
perty first  described  in  the  said  conditions,  is  unobjection- 
able. It  is  admitted  also,  that  the  plot  of  land  and  premises 
secondly  described  were  not  included  in  either  of  the  in- 
dentures of  mortgage  of  the  24th  of  April,  1845,  and  27th 
of  August,  1845;  and  that  the  statements  contained  in  the 
said  abstract  with  respect  to  the  last-mentioned  premises 
are  true. 
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J^sa^  Within  fourteen  days  after  the  delivery  of  the  abstract, 

the  solicitor  of  the  purchasers  delivered  to  the  solicitors  of 
the  vendorcertain  requisitions  and  objections,  and,  amongst 
others,  that  J.  Schofield  having,  as  respects  the  premises 
comprised  in  the  lease  of  the  18th  of  December,  1845,  an 
equitable  interest  only  by  virtue  of  the  memorandum  of 
deposit  dated  the  24*th  of  April,  1845,  and  which  lease  was 
not  granted  to  the  lessee,  nor  deposited  with  J.  Schofield 
until  long  afler  the  execution  of  his  mortgage,  the  legal 
estate  in  the  premises  comprised  in  such  lease  being  there- 
fore outstanding  in  W.  Taylor,  the  vendees,  although  re- 
stricted by  the  condition  of  sale  to  accept  such  title  as 
the  vendor  can  produce,  are  entitled,  notwithstanding, 
to  call  upon  W.  Taylor,  to  join  in  the  assignment  to  them; 
and  his  consent  is  the  more  necessary  in  consequence  of  the 
vendor  being  unable  to  exercise  the  trust  or  power  of  sale 
vested  in  him,  so  as  to  confer  even  an  equitable  title  on 
the  purchasers;  for  as  Mr.  Schofield  only  took  an  equitable 
interest  by  virtue  of  the  deposit  of  the  lease  in  question, 
the  deposit  not  being  completed  until  long  after  the  exe- 
cution of  his  mortgage,  the  trust  for  sale  conferred  upon 
him  by  that  deed,  and  now  vested  in  the  vendor,  cannot 
obviously  be  exercised  by  him  in  respect  of  the  equitable 
interest  which  he  took  as  such  depositary. 

The  answer  to  this  objection  was,  that  the  conditions  of 
sale  provided  that  the  purchaser  should  accept,  as  to  the 
portion  of  the  premises  comprised  in  the  lease  of  the  18th 
of  December,  1845,  such  title  as  the  vendor  was  able  to 
deduce  and  convey. 

The  said  W.  Taylor,  by  indenture  dated  2nd  March, 
]  847,  assigned  an  undivided  moiety,  as  well  of  the  pre- 
mises comprised  in  the  lease  of  the  13th  of  May,  1783,  as 
of  the  premises  comprised  in  the  lease  of  the  18th  of  De- 
cember, 1845,  and  of  the  mill  and  buildings  standing  there- 
on, respectively,  to  J.  Atkinson ;  and  had,  on  the  20th  of 
September,  1847,  executed  a  deed  of  assignment  of  that 
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date  of  all  his  estate  and  effects  to  T.  Shaw  and  S.  Heap,        1853. 
for  the  benefit  of  his  creditors. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  the  plaintiffs  are  entitled  to  re- 
cover the  B21  deposit  money  so  paid  by  them.  If  the 
Court  shall  be  of  that  opinion,  the  verdict  is  to  stand  for 
521.  If  the  Court  shall  be  of  a  contrary  opinion,  a  nonsuit 
is  to  be  entered. 

Aiherton  for  the  plaintiffs. — The  defendant  has  failed  to 
shew  a  title  to  the  plot  of  land  and  buildings  secondly 
described  in  the  conditions  of  sala  That  land  was  not 
included  in  either  of  the  mortgages  of  the  24th  of  April 
and  27th  of  August,  1 845 ;  and  with  respect  to  it,  the  de- 
fendant, who  stands  in  the  position  of  Schofield,  has  no 
l^al  estate  or  power  of  sale,  but  is  a  mere  equitable  mort- 
gagee. If,  then,  this  contract  for  the  purchase  of  it  were 
completed,  the  plaintiffs  would  only  obtain  a  right  to  file  a 
bill  of  foreclosure  against  Taylor,  in  which  case,  according 
to  the  practice  of  the  Court  of  Chancery,  Taylor  would 
not  only  be  entitled  to  redeem,  but  would  be  allowed  six 
months  for  that  purpose;  The  principle  on  which  Courts 
of  equity  proceed,  with  reference  to  equitable  mortgages, 
is  explained  in  Parker  v.  Housefiddia)^  where  Sir  G.  Pepys, 
M.  R,  says,  that  "  a  deposit  of  title  deeds  has  always  been 
considered  as  an  imperfect  mortgage,  which  the  mortgagee 
is  entitled  to  have  perfected,  or  rather  as  a  contract  for  a 
mortgage,  which,  according  to  the  well-known  doctrine  of 
courts  of  equity,  would  give  to  the  party  claiming  the  be- 
nefit of  such  contract  all  such  rights  as  he  would  be  en- 
titled to  if  the  contract  had  been  completed/'  [Parke,  B. 
— Does  not  the  transaction  itself  shew  that  both  plots  of 
land  were  intended  to  be  a  security  of  the  same  nature? 
AldereoTiy  B. — Suppose  a  portion  of  land  is  conveyed  by 

.  (a)  2  My.  &  E.  419. 
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1853.  way  of  mortgage,  sabject  to  certain  terms  specified  in  the 
mortgage  deed,  and  on  the  same  day  the  mortgagor  agrees 
to  obtain  a  lease  of  another  portion  of  the  land,  and  depo- 
sit  it  with  the  mortgagee  as  a  further  and  collateral  secu- 
rity for  the  mortgage  money,  could  anyone  doubt  that  a 
court  of  equity  woidd  take  into  consideration  the  real 
bargain,  and  give  the  mortgagee  the  power  of  enforcing 
the  equitable  mortgage  on  the  same  terms  as  the  legal 
mortgage?]  But,  further,  the  purchaser  of  land  at  an 
auction  is,  of  common  right,  entitled  to  a  good  legal  es- 
tate; and  in  order  to  abridge  such  right,  the  language  of 
the  conditions  must  be  clear  and  unambiguous*  If  ambi* 
guous,  they  are  to  be  construed  most  strongly  against  the 
vendor.  Now  these  conditions  contain  an  ambiguous 
statement  of  the  defendant's  interest^  which  was  not  an 
equitable  estate,  but  a  locus  standi  in  a  Court  of  equity. 
It  is  true,  the  conditions  state  that  the  whole  property 
is  offered  for  sale  by  the  defendant  as  mortgagee  of  Taylor; 
and  that  with  respect  to  that  portion  comprised  in  the 
lease  of  the  18th  of  December,  1845,  the  vendor  has  an 
equitable  interest  only ;  but  the  special  and  peculiar  inter- 
est which  the  defendant  possessed  is  not  described.  An 
"  equitable  interest"  may  mean  the  interest  of  a  mortga- 
gee or  of  a  cestui  que  trust;  or  suppose  it  was  agreed  be- 
tween  a  mortgagor,  mortgagee,  and  a  third  person,  that 
the  latter  should  pay  the  mortgagee,  and  without  taking 
an  assignment  of  the  mortgage  stand  in  his  situation,  that 
would  answer  the  description  in  these  condition&  Again, 
no  mention  is  made  of  the  conveyance  to  Atkinson;  and 
though  it  is  stated  that  the  purchaser  shall  be  entitled  to 
the  rents  and  profits  from  a  certain  day,  the  purchaser 
would  have  no  means  of  obtaining  them  from  the  plot  in 
question,  but  must  resort  to  a  Court  of  equity.  The  build- 
ings stand  partly  on  one  plot  and  partly  on  the  other;  so 
that  if  this  contract  were  enforced,  the  plaintiffs  might  have 
the  legal  estate  in  one  portion,  but  never  become  possessed 
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of  the  other,  since  Taylor  might  redeem  his  mortgage  by  ^863. 
payment  of  the  principal,  interest,  and  costs.  [Parbei  B. 
— ^I  think  he  would  not  be  allowed  to  redeem.  Alder- 
MTiy  R — ^In  a  Court  of  equity,  the  question  is  what  is  the 
substantial  bargain  between  the  partie&  If  the  deeds 
are  deposited  as  a  security  until  a  legal  mortgage  can  be 
executed,  that  is  a  contract  for  a  mortgage;  and,  accord- 
ing to  the  case  of  Parker  y.  HouBefidd  (a),  the  mortgagor 
is  entitled  to  six  months  to  redeem;  but  where  there  is  a 
simple  deposit  of  title  deeds,  the  Court  will  give  effect  to  it 
by  decreeing  a  sale,  as  in  the  case  of  Pain  y.  Smith  (b). 
Here  there  is  a  legal  mortgage  of  one  portion  of  the  land 
and  an  equitable  mortgage  of  the  other,  on  the  same  day 
and  as  part  of  the  same  transaction.  Then,  how  can  it  be 
said,  that  the  former  was  on  one  set  of  terms  and  the  lat- 
ter on  others?]  Symons  v.  Jame8(c)y  Taylor  y.  Martin- 
dale(d),  and  Seaton  y.  Mapp{e\  shew  that  conditions  of 
sale  must  be  clear  and  unambiguous.  The  doctrine  on 
this  subject  is  fully  discussed  in  Sugden's  Vend.  &  Pur.  VoL 
1,  pp.  22,  23,.  25,  26,  11th  edit  Where  a  party  professes  to 
seU  an  equitable  interest,  the  purchaser  is  warranted  in 
supposing  that  it  is  under  such  circumstances  that  the  le- 
gal estate  cannot  be  used  adversely  to  him :  Sugden's  Vend. 
&  Pur.,  Vol  1,  p.  495,  s.  33.  There  are  numerous  authori- 
ties to  shew  that,  in  construing  conditions  of  sale,  the 
same  strictness  has  prevailed  in  Courts  of  law  as  in  Courts 
of  equity :  Coverley  v.  BwrreU{f),  Ballard  v.  Way(g),  Flight 
V.  Booth  (A),  Shepherd  v.  KeaUey  (i),  SpraU  v.  Jeffery  (A), 
Sdlick  y.  Trevor  (I),  If  the  language  of  the  condition  is 
ambiguous,  the  purchaser  may  put  his  own  construction 
upon  it:  Dykes  v.  Blake (m).    Here  the  plaintiffs  had  a 

(a)  2My.&K.419.  (^)  1  M. & W.  520. 

(h)  Id.  417.  (h)  1  Bing.  N.  C.  370. 

(c)  I  Y.  &  C.  Eq.  Eep.  487.  (t)  1  C.  M.  &  E.  117. 

{d)  Id.  668.  (k)  10  B.  &  C.  249. 

(0  2  ColL  556.  (0  11  M.  &  W.  722. 

(/)  5  B.  &  Aid  257.  (m)  4  Bing.  N.  C.  463. 
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right  to  assume  that  the  owner  of  the  legal  estate  could 
not  act  adversely  to  them. 


M0UN8BT. 


Cowling  for  the  defendant — ^There  has  been  no  failure 
of  consideration.  This  was  a  mortgage  of  one  entire  set 
of  premises  standing  on  two  distinct  plots  of  land,  and  it 
could  never  have  been  intended  that  the  mortgagee  should 
have  the  power  of  selling  one  part  of  the  premises  and  not . 
the  other. — (He  was  then  stopped  by  the  Court.) 

Pollock,  C.  B. — The  defendant  is  entitled  to  our  judg- 
ment The  action  is  brought  to  recover  the  deposit  paid  by 
the  plaintiffs  to  the  defendant  upon  signing  certain  condi- 
tions of  sale,  and  the  money  is  sought  to  be  recovered  back 
on  the  ground  that  the  vendor  has  failed  to  make  a  good 
title  to  a  part  of  the  premises.  One  question  is,  whether 
the  description  given  of  the  subject  matter  of  the  sale  is 
so  ambiguous  and  calculated  to  mislead,  as  to  bring  the 
case  within  the  principle  of  the  numerous  authorities  cited 
by  Mr.  Atiierton.  In  my  opinion  it  is  not.  The  bar- 
gain was  for  the  mortgage  of  one  entire  set  of  premises 
It  is  true  that  the  mortgagor  had  a  lease  of  one  portion 
only,  and  as  to  the  other,  an  agreement  for  a  lease;  but  the 
whole  was  one  transaction,  one  loan,  and  one  security.  It 
has  been  argued,  that  the  plaintiffs  are  entitled  to  recover, 
because  they  cannot  get  what  they  bargained  for,  since  they 
did  not  expect  that  the  outstanding  legal  title  would  be  set 
up  in  opposition  to  them.  But  the  condition  set  forth,  that, 
as  to  a  portion  of  the  property,  the  vendor  had  only  an 
equitable  interest  Then  it  is  said,  that  where  there  is  an 
ambiguous  expression,  it  must  be  construed  most  strongly 
against  the  vendor.  There  seems  to  me  a  great  fallacy  in 
that  argument  It  confounds  that  which  is  ambiguous 
witL  that  which  is  comprehensive,  or  general.  An  ex- 
pression is  only  ambiguous  when,  ,from  its  very  terms,  it 
may  mean  either  one  thing  or  another;  and  it  is  an  im- 
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proper  use  of  the  word  to  say  that  an  expression  is  "  ambi- 
guous/' when  a  nomen  generale  is  used,  and  the  doubt  is, 
which  of  several  things  is  included  in  it.  If  a  person 
agrees  to  sell  "  a  horse/'  there  is  no  ambiguity  in  the  ex- 
pression, although  it  is  uncertain  whether  the  horse  is  of 
one  sex  or  the  other.  In  like  manner,  the  term  "  equitable 
interest"  cannot  be  said  to  be  ambiguous,  because  it  may 
mean  one  or  another  description  of  equitable  interest. 
There  is  no  foundation  for  any  such  doctrine.  Where  a 
nomen  generale  is  used,  if  the  purchaser  wishes  to  know 
what  description  of  matter  is  meant  to  be  included,  he 
ought  to  inquire.  As  to  the  other  point,  I  concur  in  the 
observations  of  my  Brother  Alder  son  in  the  course  of  the 
argument,  and  there  seems  to  me  no  doubt  that  the  de- 
posit of  the  lease  was  upon  the  same  terms  as  the  mort 
gage  security. 

Parke,  B. — I  am  also  of  opinion  that  our  judgment 
ought  to  be  for  the  defendant.  The  question  is,  whether 
the  consideration  has  failed ;  that  is,  whether  or  no  the 
defendant  has  done  all  that  he  ought  to  have  done  in  pur- 
suance of  the  contract  contained  in  the  conditions  of  sale. 
These  conditions  mention  two  distinct  plots  of  land.  The 
first  was  demised  by  an  indenture  of  lease  of  the  13th  of 
May,  1783;  and  as  to  that  no  question  is  raised.  The 
second  plot  is  demised  by  an  indenture  of  lease  of  the  18th 
of  December,  1845 ;  and  with  respect  to  that,  the  condi- 
tions of  sale  state  that,  inasmuch  as  the  vendor  has  only 
the  equitable  interest  in  that  portion  of  the  property,  the 
purchaser  shall  accept  such  title  as  the  vendor  is  able  to 
deduce  and  convey.  It  is  contended,  that  those  words  are 
to  be  construed  most  strongly  against  the  vendor.  I  am 
not  disposed  to  dispute  the  doctrine,  that,  prim&  facie, 
every  vendor  contracts  to  sell  the  legal  estate;  but  here 
that  obligation  is  clearly  cut  down  by  the  terms  of  the 
conditions,  and  the  vendor  engages  to  sell  nothing  more 
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18JS3.  than  an  equitable  interest  It  ie  also  stated  that  the  yen* 
dor  sells  the  property  as  mortgagee.  Then  the  question 
is,  whether  he  is  entitled,  as  mortgagee,  to  dispose  of  the 
whole  property.  That  depends  upon  whether  Taylor, 
the  mortgagor,  would  have  a  right,  in  a  Court  of  equity, 
to  redeem  that  portion  of  the  property  included  in  the 
lease  of  the  18th  of  December,  1 845 ;  and  I  am  clearly  of 
opinion  that  he  would  not.  The  whole  premises  are  mort* 
gaged  as  one  security.  There  is  an  assignment  to  the 
mortgagee  of  the  legal  estate,  under  the  lease  of  the  13th 
of  May,  1783;  and  at  the  same  time  a  memorandum  is 
signed,  whereby  the  mortgagor  undertakes  to  deposit  with 
the  mortgagee  a  lease  of  the  other  portion  of  the  property, 
when  the  same  was  executed,  as  a  further  and  collateral 
security.  Under  that  agreement  of  deposit,  a  subsequent 
actual  deposit  is  made;  and  it  is  now  contended,  that  the 
mortgagor  has  a  right  to  go  into  a  Court  of  equity,  and  in- 
sist upon  having  six  months  notice  to  redeem.  In  the 
case  of  Pain  y.  Smith,  which  was  decided  in  the  year 
1834,  Lord  Gottenham  distinguishes  between  a  simple  de* 
posit  of  title  deeds  as  a  security,  and  a  deposit  until  a  le- 
gal mortgage  can  be  prepared.  He  obseryes,  that,  in  the 
former  case,  the  mortgagee  has  a  right  to  an  immediate 
sale;  but  in  the  latter,  the  mortgagor  is  entitled  to  six 
months'  notice  before  the  property  can  be  sold.  In  a  sub- 
sequent case  (a)  on  the  same  subject,  before  Alderson,  R, 
in  which  all  the  authorities  were  cited,  he  held  that  the 
weight  of  authority  was  in  fayour  of  giving  six  months' 
notice.  However,  those  cases  are  not  like  this.  Here 
there  is  a  mortgage  of  the  entire  property  by  an  assign- 
ment of  the  legal  estate  in  one  part,  with  express  power 
of  sale  and  a  deposit  of  a  lease  of  the  other  part;  and  if 
the  mortgagor  were  entitled  to  redeem  the  latter,  the  mort- 
gagee would  derive  very  little  benefit  from  the  sale;  nei- 

(a)  Thorpe  v.  Oartnde,  2  Y.  &  C.  730. 
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ther  could  he  avail  himself  of  the  coyenant  in  the  mortgage  ^63^ 
deed,  seeing  the  condition  in  -which  Taylor  is. ,  It  appears 
to  me  clear,  that,  with  respect  to  the  second  plot,  Taylor 
intended  to  contract  upon  the  terms  of  the  legal  mort- 
gage, and  that  he  has  precluded  himself  from  the  power  of 
redeeming.  Looking  to  the  contract,  it  was  one  transac* 
tion,  viz.  &  security  for  money  lent  by  the  mortgagee  of 
buildings,  partly  on  one  plot  of  land,  and  partly  on  the 
other;  and  in  order  to  make  that  security  available,  the 
mortgagee  must  have  the  power  of  selling  the  buildings 
out  and  out  Therefore,  I  am  of  opinion  that,  whatever 
may  be  the  rule  under  ordinary  circumstances,  in  this  case 
the  parties  meant  the  power  of  sale  to  be  exercised  over 
the  whole  property.  It  would  be  most  unreasonable  to 
suppose  that,  in  giving  one  entire  estate  as  a  security  for 
300/.,  it  was  intended  that  the  mortgagor  should  have  the 
power  to  redeem  a  part  of  it,  when  he  could  not  in  any 
way  dispute  the  sale  made  under  the  power  as  to  the  other 
part  Consequently,  assuming  the  argument  to  be  correct, 
that  the  words  of  the  condition  are  to  be  construed  most 
strongly  against  the  vendor,  the  owner  of  the  legal  estate 
in  the  plot  in  question  could  not  put  himself  in  opposi- 
tion to  the  defendant  as  purchaser. 

Aldebsok,  B. — ^I  am  of  the  same  opinion.  As  to  the 
first  point,  it  seems  to  me  to  be  reasonable  to  contend  that 
the  plaintiffs  are  right,  if  the  defendant  has  failed  to  make 
out  that,  as  to  the  second  lease,  he  was  entitled,  under  the 
circumstances  proved,  to  have  a  decree  in  the  Court  of 
equity  for  an  immediate  and  absolute  assignment  of  that 
lease  from  Taylor;  for  if  he  was  only  entitled  to  a  mort* 
gage  of  that  lease  by  Taylor,  with  a  power  of  redemption, 
I  think  the  title  which  the  defendant  offered  was  not  un- 
reasonably contended  to  be  bad,  inasmuch  as  the  substance 
of  the  plaintiffs'  bargain  was  to  have  the  whole  estate— 
both  that  part  comprised  under  the  first  and  that  under 
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1853.  the  second  lease,  sold  to  him  by  the  same  bargain.  But 
then  I  think  that  this  is  sufficiently  established.  The 
deposit  of  title  deeds,  or  the  doctrine  of  equitable  mort- 
gages, has  been  much  considered  in  Courts  of  equity.  In 
some  cases  these  Courts  have  directed  immediate  sale  of 
the  premises,  in  others  they  have  ordered  the  execution  of 
a  formal  mortgage  with  a  power  of  redemption ;  and  usu- 
ally, in  that  case,  after  default  of  paying  the  principal 
within  six  months  after  the  date  of  the  mortgage.  The 
two  cases  found  in  2  Mylne  &  Keen  (a),  following  each 
other,  the  latter  of  which  was  quoted  by  Mr.  Atiierton, 
are  instances  of  this.  It  is  always  a  question  of  fact,  and 
depends  on  what  is  the  real  bargain  between  the  parties, 
for  it  is  that  bargain  which  the  Court  of  equity  enforces. 
Let  us  try  this  case  by  this  test.  Here  the  party  Taylor 
had  the  legal  interest  in  one  portion  of  the  land  under  the 
first  lease.  He  had  also  an  agreement  for  a  lease  of  the 
other  portion,  but  no  formal  lease  of  it.  He  is  desirous 
of  mortgaging  both  under  one  bargain,  and  at  the  same 
date,  for  the  loan  of  oOOL;  and  this  he  does  by  a  formal 
assignment  of  the  lease  by  way  of  mortgage,  with  a  power 
of  sale  in  default  of  payment,  and  by  a  memorandum  of 
the  same  date  as  the  mortgage,  whereby  he  agrees  that  he 
will  deposit  the  second  lease,  when  obtained,  as  a  further 
and  collateral  security  for  the  same  loan.  Now,  surely, 
under  these  circumstances,  it  is  clear  that  he  deposits  the 
second  lease,  subject  to  the  same  conditions  (including  the 
power  of  immediate  sale  and  assignment  on  default  of 
payment  of  the  money  lent)  as  he  had  assigned  the  other 
lease.  If  this  be  so,  and  I  think  the  conclusion  is  inevi- 
table, the  Court  of  equity,  on  a  bill  filed,  would  not  allow 
the  execution  of  a  formal  mortgage  with  a  power  of  re- 
demption, but  would  order  an  immediate  assignment  of 
the  second  lease  by  Taylor.     I  say  this,  on  the  hypothesis 

(a)  Fain  v.  Smithy  Parker  v.  Hous^ld, 


MICHAELMAS  TEBM,   17  VICT.  191 

that  the  bill  was  filed  after  the  power  of  sale  under  the 
mortgage  of  the  first  lease  had  become  absolute;  for  if 
they  did  not,  they  would  not  carry  into  effect  the  real 
bargain  of  the  parties,  that  the  title  under  both  leases 
should  go  together  as  one  security  for  the  payment  of  the 
original  loan.  If  this  be  so,  the  case  is  clear  for  the  de- 
^mdai\^  But  I  own  I  think  also,  that  even  if  it  were  ad- 
flRted  that  the  Court  of  equity  would  only  order  a  formal 
assignment  by  way  of  mortgage,  with  a  power  of  redemp- 
tion reserved  to  Taylor,  still  the  defendant  would,  under 
these  circumstances,  by  the  special  terms  of  this  agreement, 
be  protected.  The  agreement  states  that  he  has,  as  to  the 
second  lease,  only  an  equitable  interest  to  assign,  and  that 
he  will  assign  that  interest  which  he  actually  had,  what- 
ever that  may  have  been.  He  has  fulfilled  his  bargain, 
and  has  assigned  it  If  it  be  not  so  advantageous  as  the 
plaintifiT  expected,  it  is  the  misfortune  of  the  plaintiff  that 
he  has  made  so  unwise  a  bargain.  On  both  grounds  I 
think  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant 
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I^av.  21.      Sir  Claude  de  CRESPiaNT,  Bart.  v.  Herbert  de  Crespignt. 

^*:?f  vJ!-."?^  Covenant.— The  declaration  stated,  that  the  defend- 
ant, by  indenture,  covenanted  with  the  plaintiff,  that  he 
the  defendant  would,  out  of  his  own  monies,  pay  the 
whole  expense  of  the  education,  maintenance,  and  sup- 
port (except  as  thereinafter  mentioned)  of  the  three  chil- 
dren of  the  defendant  and  Caroline  his  wife,  provided  that 
the  said  Caroline,  or  if  she  should  fail  to  do  so,  the  trus- 
tees for  the  time  being  of  the  said  indenture,  should,  out 


ation  between 
hDBband  and 
wife  contained 
a  coTenant  by 
the  huBband 
that  he  woald 
pay  the  whole 
expense  of  the 
edacaUon,  main- 
tenance, and 
rapport,  except 
as  thereinafter 
mentioned,  of 

their  three  chil-  of  the  iucome  thereby  provided  for  her  separate  use  and 
whom  it  was  maintenance,  pay  the  expense  of  the  education,  mainten- 
i^andrenmb  ^^^^t  ^^^  Support  of  such  of  the  children  as  should  or 
"*  *^«  «»'^y  might,  from  time  to  time,  be  permitted  by  the  defendant 
complete  con-  to  reside  with  her  during  the  period  of  such  residence, 
band:  Provided  Breach: — ^That,  although  for  one  year,  during  which  pe- 
*^**f *t*  T^^®ij    riod  neither  of  the  children  resided  with  their  mother,  the 

or  if  she  should  ^  ^  ' 

fiiil  to  do  so,  reasonable  expenses  of  the  education,  maintenance,  and 
the  deed,  should  support  of  the  children  amounted  to  200L,  of  which  the 
ofihe  eduo^'***  defendant  had  notice,  yet  he  has  not  paid  the  said  expense. 

tion,  mainte- 
nance and  sup- 
port of  such  of 
the  children  as 
should  be  per- 
mitted by  the 
husband  tore- 
side  with  her, 
during  the  pe- 
riod of  such  re- 
sidence:—^TeU, 
that,  (with 
the  particular 
exception  men- 
tioned), this 

cov'enauTon  the  V^7  to  the  defendant  4802.  a  year,  and  to  his  wife  81  iL  for 
bwiVto^in^  her  separate  use.    There  were  covenants  by  the  defendant 

tain  the  chil- 
dren at  all  times; 

and  therefore  he  was  responsible,  notwithstanding  they  were  of  age,  and  were  not  residing  with  his 
wife,  nor  were  under  his  care,  custody,  or  control.  * 


The  plea  set  out  the  indenture,  which  was  dated  the 
29th  of  July,  1841,  and  made  between  the  defendant  of 
the  first  part,  his  wife  of  the  second  part,  the  plaintiff  of 
the  third  part,  and  two  trustees  of  the  fourth  part.  After 
reciting  various  bequests,  appointments,  and  settlements, 
under  which  the  defendant  and  his  wife  were  entitled  to 
certain  property,  also,  that  the  defendant  and  his  wife  had 
agreed  to  live  thenceforth  separate  and  apart  from  each 
other,  the  property  was  conveyed  to  the  trustees,  in  trust  to 


t;. 
Db  Crkspiony. 
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and  his  wife  to  live  separate  during  their  lives.  The  cove-  1863. 
nant  on  which  the  action  was  brought  was  as  follows: —  j),  crbspignt 
"And  for  providing  for  the  maintenance  of  the  children 
of  the  said  Herbert  de  Crespigny  (the  defendant)  and 
Caroline  de  Crespigny  (his  wife),  it  is  hereby  covenanted 
and  agreed  between  them  as  follows,  that  is  to  say :  The 
said  Herbert  de  Crespigny  for  himself,  his  heirs,  &c.  doth 
hereby  covenant  and  agree  with  the  said  Sir  Claude  de 
Crespigny  (the  plaintiff),  his  executors,  &c.,  that  the  said 
Herbert  de  Crespigny  shall  and  will  henceforward,  out 
of  his  own  monies,  pay  the  whole  expense  of  the  edu- 
cation, maintenance,  and  support,  except  as  hereinafter 
mentioned,  of  Julia  de  Crespigny,  Rosalie  de  Crespigny, 
and  Josephine  de  Crespigny,  the  three  children  of  him 
and  the  said  Caroline  de  Crespigny,  all  of  whom  it  is 
agreed  shall  be  and  remain  in  the  custody  and  under  the 
complete  control  of  the  said  Herbert  de  Crespigny:  Pro- 
vided always,  that  the  said  Caroline  de  Crespigny,  or,  if 
she  should  fail  to  do  so,  the  trustees  or  trustee  for  the 
time  being  of  these  presents  shall,  and  they  or  he  are 
hereby  required  so  to  do,  out  of  their  own  monies  and 
income  or  the  income  hereby  provided  for  her  separate 
use  and  maintenance,  pay  the  expense  of  the  education, 
maintenance,  and  support  of  such  of  the  said  children  as 
shall  or  may,  from  time  to  time,  be  permitted  by  the  said 
Herbert  de  Crespigny  to  reside  with  her,  during  the  period 
or  respective  periods  of  such  residence  with  her/^ — ^The 
plea  averred,  that,  after  the  making  of  the  indenture  and 
before  the  commencement  of  the  period  of  one  year  in  the 
declaration  mentioned,  the  said  Julia  de  Crespigny  and 
Rosalie  de  Crespigny  attained  the  full  age  of  twenty-one 
years,  and  that  neither  of  them  was  during  the  same  pe- 
riod, or  any  part  thereof,  in  the  care  or  custody  or  under 
the  control  of  the  defendant 
Demurrer,  and  joinder  therein. 

o2 
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1853.  Pashley  for  the  plaintiff. — This  is  an  absolute  covenant 

De^Crmpigny  ^y  *^®  defendant  to  maintain  his  children  during  their 

^'  lives.     The  parties  obviously  intended  to  make  a  provi- 

Db  Crbspkjnv.     .  *  1.11  1  . 

sion  beyond  that  which  the  common  or  statute  law  requires 
of  a  parent.  Under  the  43  Eliz.  c.  2,  s.  7,  the  liability  is 
limited  to  20^.  a  month.  Here  there  is  an  express  con- 
tract to  perform  a  natural  duty.  If  the  words  "  mainten- 
ance and  support''  had  stood  alone,  there  could  have  been 
no  question;  and  the  word  "education"  is  not  restrictive 
of  their  ordinary  meaning.  An  obligation  to  support  and 
maintain  does  not  include  education.  In  the  Digest,  lib. 
34,  tit  1,  s.  6,  it  is  said,  "  Legatis  alimentis  cibaria,  et  ves- 
titus,  et  habitatio,  debebitur,  quia  sine  his  ali  corpus  non 
potest:  csetera  quae  ad  disciplinam  pertinent,  legato  non 
continentur.''  When  aliment  is  left  to  a  child,  it  is  not 
confined  to  the  period  of  childhood.  In  the  Digest,  lib. 
34,  tit.  1,  8.  14,  Ulpian  says,  "Mela  ait,  si  puero  vel 
puellae  alimenta  relinquantur,  usque  ad  pubertatem  de- 
beri;  sed  hoc  verum  non  est:  tamdiu  enim  debebitur,  do- 
nee testator  voluit;  aut  si  non  patet  quid  sentiat,  per  to- 
tum  tempus  vit®  debebuntur."  So,  by  the  French  law, 
parents  are  bound  to  support  their  children  at  all.times: 
Code  Civil,  liv.  1,  tit.  5,  s.  203(a).  A  mother  has  no  le- 
gal right  to  the  custody  of  her  child  after  it  has  attained 
twelve  years  of  age ;  and  if  brought  up  by  habeas  corpus, 
the  Court  usually  orders  a  child  of  that  age  to  be  restored 
to  its  father.  In  Bacon's  Abridg.  tit  "Covenant"  (R),  it 
is  said,  "  All  contracts  are  to  be  taken  according  to  the  in- 
tent of  the  parties  expressed  by  their  own  words;  and  if 
there  be  any  doubt  in  the  sense  of  the  words,  such  con- 
struction shall  be  made  as  is  most  strong  against  the  cove- 
nantor, lest  by  the  obscure  wording  of  his  contract  he 
should  find  means  to  elude  and  evade  it."    Here  the  word 


(a)  *'  Les  6poux  contractent  en-      riage,  robligation  de  nourrir,  en- 
semble par  le  fait  seul  du  mar-      tretenir,  et  6Iever  leur  enfans.*' 


MICHABLMAS  TERM,   17  VICT.  196 

"education''  extends  the  obligation  created  by  the  cove-        10^3. 
nant  Db  Crbspiony 

Db  Crbrpiony. 

Hugh  Hill  in  support  of  the  plea. — The  covenant  must  be 
construed  according  to  the  rule  of  the  English,  not  of  the 
civil  or  foreign  law.  The  intention  was,  that  the  parental 
duty  of  supporting  the  children  should,  in  the  first  in- 
stance, devolve  on  the  husband;  and  that  whilst  the  chil- 
dren were  under  his  custody  and  control,  he  should  per- 
form that  duty;  but  if,  with  his  permission,  they  went  to 
reside  with  their  mother,  then  she  should  pay  for  their 
education,  maintenance,  and  support,  and  if  she  neglected 
to  do  so,  then  the  trustees  should  pay  the  expense  out  of  her 
monies.  If  this  covenant  is  to  be  construed  literally,  the 
father  would  be^liable  to  support  the  children,  even  though 
they  resided  with  their  mother  against  his  wUl.  In  short, 
he  would  be  responsible  under  all  circumstances,  except 
when  they  resided  with  their  mother  hy  his  permission.  But 
if  the  children,  being  of  age,  were  induced  by  their  mother 
to  leave  their  father  and  live  by  themselves,  it  never  could 
have  been  intended  that  he  should  be  under  the  obligation 
to  support  them,  when  the  law  would  no  longer  compel 
them  to  submit  to  his  control.  The  express  covenant  is 
qualified  by  the  subsequent  proviso,  and  reading  the  latter 
in  connexion  with  the  former,  the  true  meaning  is,  that 
the  father  will  maintain  the  children  whilst  they  remain 
under  his  custody  and  control  If  that  be  not  the  true 
construction,  he  would  be  bound  to  support  them,  even 
though  they  were  married.  The  words  "  all  of  whom,  it 
is  agreed,  shall  be  and  remain  in  the  custody  and  under 
the  complete  control,"  &c,  are  words  of  limitation,  and, 
moreover,  they  amount  to  a  covenant  on  both  sides.  The 
obligation  to  maintain  is  correlative  with  the  control, 

Pashlej/,  in  reply,  was  stopped  by  the  Court. 
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1863.  Pollock,  C.  B. — We  are  all  of  opinion,  without  refer- 

De^Cempigny  ®^^^  *^  *^^  authorities  cited,  that  this  is  a  general  cov^ 

^-  nant  by  the  defendant  to  educate,  maintain,  and  support 

his  children,  except  in  the  particular  case  provided  for, 

viz.  of  their  residing  with  their  mother  by  his  permission. 

Pabke,  B. — ^If  the  intention  of  the  parties  was  as  sug- 
gested by  Mr.  HUl,  it  is  unfortunate  that  they  have  not 
so  expressed  themselves.  That,  however,  is  mere  matter 
of  conjectura  The  covenant  is,  to  pay  the  whole  expense 
of  the  education,  maintenance,  and  support  of  the  chil- 
dren, except  in  the  particular  case  mentioned.  That  is 
prima  facie  a  covenant  to  maintain  at  all  times,  and  it  can- 
not be  read  as  if  the  words  "  provided  the  children  are 
under  age  and  remain  under  the  custody  and  control  of 
their  father"  had  been  inserted.  With  the  single  excep- 
tion referred  to,  it  is  a  general  covenant  to  support  the 
children,  whether  of  the  age  of  twenty-one  years  or  not, 
and  whether  residing  with  their  father  or  not,  unless,  in- 
deed, the  words  "  all  of  whom^  it  is  agreed,  shall  be  and 
remain  in  the  custody  and  under  the  complete  control 
of"  the  husband,  are  to  be  turned  into  words  of  condition. 
I  am  of  opinion  that  they  ought  not  to  be.  If  the  parties 
had  meant  anything  of  that  kind,  they  should  have  used 
plain  language  to  that  effect.  Reading  the  covenant  ac- 
cording to  the  grammatical  import  of  its  words,  it  creates 
a  general  obligation  to  support  the  children,  and  is  not 
confined  to  the  time  of  their  being  under  age  or  subject  to 
the  control  of  their  father. 

Alderson,  B. — I  am  of  the  same  opinion.  It  may  pos- 
sibly have  been  intended  that  the  husband  should  only  be 
liable  to  support  the  children  whilst  they  were  under  his 
control,  but  the  words  of  the  covenant  are  too  strong  to 
warrant  us  in  putting  that  construction  upon  it. 


V. 
Dk  CRBSnGNT. 
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PLATTy  R — I  am  also  of  opinion  that,  with  the  particu-  1863. 
lar  exception,  which  does  not  apply  to  this  case,  the  obli-  db  Crmpiony 
gation  is  to  provide  for  the  children  during  life.  The  de- 
fendant covenants  to  pay  the  whole  expense  of  their  edu- 
cation, maintenance,  and  support;  and  what  can  that 
mean,  but  that  he  is  to  provide  for  his  children  during 
the  whole  time  that  the  natural  duty  is  cast  upon  him? 
It  cannot  mean  that  the  children  are  to  lose  the  protec- 
tion of  both  their  parents  so  soon  as  they  become  of  age 
or  cease  to  reside  with  them.  It  is  clearly  a  general  cove- 
nant. 

Judgment  for  the  plaintiff. 


The  Eastern  Union  Railway  Company  v.  Cochrane.  j^ov.  16. 

JL  he  declaration  stated  that,  after  the  passing  of  the  7  The  defendant, 
& 8  Vict  c.  Ixxxv.,  intituled  "  An  Act  for  making  a  Rail-  "uda bondr 
way  from  Colchester  to  Ipswich;"  and  before  the  passing  of  ^^e  Wthfd  ^r- 
the  10  &  11  Vict.  c.  clxxiv.,  intituled  "An  Act  to  amal-  vice  of  a  clerk 

to  a  Railway 

gamate  the  Eastern  Union  and  Ipswich  and  Bury  St  Ed-  Company. 
mund's  Railway  Companies:"  the  defendant,  by  his  writing  service* conU- 
obligatory,  sealed  with  his  seal,  acknowledged  himself  to  ^^^»  ^*^*  , 
be  held  and  firmly  bound  to  the  Eastern  Union  Railway  another  Rail- 
Company,  being  the  Company  incorporated  by  the  first-  were  diBsoWed, 
mentioned  Act  of  Parliament,  in  the  sum  of  200£;  which  ^eCol^^y? 
writing  obligatory  was  and  is  subject  to  a  certain  con-  \*i'**^"'^j^ 
dition  thereunder  written,  whereby,  after  reciting  that  that  all  bonds 
one  H.  Coles  had  been  taken  into  the  employment  of  the  entered  into 
last-mentioned  Company,  it  was  and  is  declared  that,  if  ^OTbythldU- 

solved  Compa- 
nies should^  be  and  remain  as  good,  valid,  and  effectual  in  favour  of  and  against  and  with  reference 
to  the  new  Company,  and  might  be  proceeded  on  and  enforced  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  the  last-mentioned  Company  had  been  a  party  to  and  executed  the  same,  or  had  been 
named  or  referred  to  therein  instead  of  the  persons.  Company,  or  party  actually  named  therein  re- 
spectively: — Hddy  that  the  defendant  was  liable  for  breaches  of  the  bond  committed  by  the  clerk  af- 
ter the  union  of  the  two  Companies. 
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the  said  H.  Coles  did  and  should,  from  time  to  time  and 
at  all  times  thereafter,  so  long  as  he  should  continue  in 
the  service  of  the  last-mentioned  Company,  well  and  truly 
observe  and  perform  all  the  rules,  regulations,  orders,  and 
directions  of  the  directors  for  the  time  being,  or  of  the 
secretary  of  the  last-mentioned  Company,  or  either  of 
them,  and  did  and  should  diligently,  faithfully,  and  hon- 
estly conduct  and  employ  himself  in  and  about  the  business 
of  the  last-mentioned  Company,  and  did  and  should  from 
time  to  time,  when  thereunto  required  by  the  directors 
for  the  time  being  of  the  last-mentioned  Company,  or  any 
of  them,  or  such  secretary  as  aforesaid,  deliver  unto  them 
or  him  a  true  and  faithful  account  in  writing  of  all  monies, 
notes,  bills,  securities  for  money,  orders,  papers,  writings, 
letters,  and  other  things  which  he  the  said  H.  Coles  had 
been  or  should  be  entrusted  with  by  the  last-mentioned 
Company,  or  which  had  come  or  should  come  to  his  hands 
on  account  and  for  the  use  of  the  last-mentioned  Com- 
pany, and  also  did  and  should,  from  time  to  time  and  at 
all  times  thereafter,  pay  over  and  deliver  to  the  said  di- 
rectors, or  to  such  person  or  persons  as  they  should  appoint 
in  that  behalf,  all  monies,  bills,  notes,  securities  for  money, 
property,  matters,  and  things  whatsoever,  which  had  al- 
ready come  or  should  thereafter  come  to  the  hands  or 
possession  of  the  said  H.  Coles  for  or  on  account  or  for 
the  use  of  the  last- mentioned  Company,  and  which  should 
not  have  been  previously  duly  made  good  or  accounted  for 
by  the  said  H.  Coles ;  and  also  that,  if  the  defendant  and 
one  G.  Ellis  should  save  harmless  and  keep  indemnified 
the  last-mentioned  Company  from  and  against  all  losses, 
costs,  charges,  damages,  and  expenses,  which  should  or 
might  arise  or  happen,  or  be  incurred  or  sustained  by  the 
last-mentioned  Company,  by  reason  of  any  fraud,  deceit, 
concealment,  neglect,  carelessness,  improper  conduct  of  the 
said  H.  Coles,  or  of  any  other  act  or  thing  whatsoever  to 
be  done,  committed,  or  omitted  by  the  said  U.  Coles,  in 
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and  during  his  said  service,  or  which  by  ordinary  and  pro-         1853. 
per  care,  diligence,  and  attention  might  have  been  pre-      EAOTSRif 
vented  or  provided  against,  or  which  should  be  contrary    p  ^^"'^cq. 
to  the  duty  of  the  said  H.  Coles  in  his  employment  as  afore-  «• 

said,  or  which  might  happen  by  his  conniving  at  or  sanc- 
tioning any  unlawful  act  contrary  to  his  duty  as  aforesaid, 
then  and  in  such  case  the  bond  or  obligation  should  be 
void  and  of  none  effect,  otherwise  to  be  and  remain  in  full 
force  and  virtue. — Averments,  that,  after  the  passing  of 
the  second-mentioned  Act  of  Parliament,  the  Commission- 
ers of  Railways,  under  their  seal  in  manner  mentioned  in 
that  Act,  granted  the  certificate,  by  the  same  Act  required, 
for  the  dissolution  of  the  Companies  therein  called  "  The 
Dissolved  Companies,''  and  for  the  incorporation  of  the 
Company  therein  called  "The  New  Company/'  where- 
upon and  whereby  the  said  new  Company  became  and  was 
incorporated,  and  the  plaintiffs  were  and  are  that  new 
Company: — That  the  said  H.  Coles  continued  in  the  ser- 
vice of  the  Company  to  whom  the  said  bond  was  given, 
until  and  at  the  time  when  the  same  was  so  dissolved, 
and  from  thence  continued  in  the  service  of  the  plaintiffs 
for  a  long  time  under  the  contract  by  which  he  was,  as 
recited  in  the  said  condition,  taken  into  the  employment 
of  the  Company  therein  mentioned. — Breach:  that  while 
H.  Coles  so  continued  in  the  service  of  the  plaintiffs,  he 
did  not  diligently,  faithfully,  or  honestly  conduct  or  em- 
ploy himself  in  or  about  the  business  of  the  plaintiffs,  but 
on  the  contrary  thereof,  while  he  continued  in  the  service 
of  the  plaintiffs,  wrongfully  discontinued  employing  him- 
self in  and  about  the  business  of  the  plaintiffs,  and  wrong- 
fully deserted  the  same,  and  absconded  therefrom.  The 
declaration  proceeded  to  assign  other  breaches,  by  the 
appropriation  of  monies,  omission  to  pay  over  monies  &c., 
alleging  each  breach  to  have  taken  place  ''  while  EL  Coles 
80  continued  in  the  service  of  the  plaintiffs." 
Demurrer,  and  joinder  therein. 
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O'MdUey  (Dasent  with  him)  in  support  of  the  demurrer. 
— ^The  bond  in  question  was  executed  by  the  defendant  as 
surety  for  the  faithful  service  of  a  clerk  in  the  employ  of 
the  £astern  Union  Railway  Company,  incorporated  by  the 
7  &  8  Vict  c.  Ixxxv.   By  the  10  &  11  Vict  c.  clxxiv.  (a), 


(a)  The  Ist  section  of  the  10  & 
U  Vict  c  clxxiv.,  after  reciting 
the  7  &  8  Vict  c  Ixxxv.,  inti- 
tuled ''An  Act  for  making  a 
Btulway  from  Colchester  to  Ips- 
wich," whereby  a  Company  was 
incorporated  under  the  style  of 
''The  Eastern  Union  Bailway 
Company,*'  and  reciting  the  8  & 
9  Vict  c.  xciv.  to  amend  the 
above  Act,  and  the  9  &  10  Vict, 
c.  xcvii.  giving  the  Company 
additional  powers;  also  reciting 
the  8  &  9  Vict,  a  xcvii.,  whereby 
a  Company  was  incorporated  un- 
der the  style  of  "The  Ipswich 
and  Bury  St  Edmund's  Railway 
Company,"  and  the  9  &  10  Vict, 
c.  cclxxx.,  to  amend  the  last- 
mentioned  Act,  and  for  maJdng 
a  railway  from  the  Ipswich  and 
Bury  St.  Edmtmd's  Bailway  to 
Norwich,  with  a  branch  there- 
from, enacts,  "That  from  and 
immediately  after  the  Commis- 
sioners of  Bailways  shall  have 
granted  a  certificate  in  manner 
thereinafter  mentioned,  the  said 
Eastern  Union  Bailway  Com- 
pany and  the  said  Ipswich  and 
Bury  St.  Edmund's  Bailway 
Company  shall  be  respectively 
dissolved." 

Section  2  repeals  the  7  &  8 
Vict.  c.  Ixxxv.  and  parts  of  the 
recited  Acts. 

Section  3  enacts,  "That  frou) 
and  immediately  after  the  grant- 


ing of  the  said  certificate,  the 
several  persons  and  corporations, 
who  were,  immediately  before 
the  granting  thereol^  proprietors 
of  shares  in  the  capital  or  joint 
stock  of  either  of  the  said  dis- 
solved Companies,  shall  be  united 
into  a  Company,  for  the  purpose 
of  holding,  completing,  main- 
taining, using,  and  working  the 
railways,  &c.,  then  made,  &c., 
and  be  incorporated  by  the  name 
of  'The  Eastern  Union  Bailway 
Company.'  '* 

Section  6  enacts,  "  That  the 
dissolution  of  the  said  Compa- 
nies, and  the  repeal  of  so  much 
of  the  said  several  recited  Acts 
as  may,  under  the  powers  and 
provisions  of  this  Act,  be  or  be- 
come repealed,  shall  not  be  held 
to  invalidate  or  in  anywise  pre- 
judice or  affect  any  act  of  either 
of  the  dissolved  Companies  done 
before  the  granting  of  the  said 
certificate,  or  any  liability,  debt^ 
contract,  agreement,  purchase, 
sale,  conveyance,  grant^  mort- 
gage, bond,  instrument  or  en- 
gagement, act,  matter  or  thing 
whatsoever,  heretofore  made, 
done,  committed,  executed,  or 
entered  into,  by,  with,  in  favour 
of  or  for  either  of  the  dissolved 
Companies,  but  every  such  liabi- 
lity, debt,  contract,  agreement, 
purchase,  sale,  conveyance,  grant, 
mortgage,  bond,  instrument  and 
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that  Company  was  dissolTed,  and  incorporated  with  the 
^'  Ipswich  and  Bury  St  Edmund's  Railway  Company  ;"*  and 


engagement^  act^  matter  and 
things  shall  be  as  good,  valid, 
and  effectual,  to  all  intents  and 
purposes,  in  &voiir  of  or  against 
the  new  Company,  as  they  would 
have  been  in  &vour  of  or  against 
either  of  the  dissolved  Compa- 
nies, if  such  Company  had  not 
been  dissolved." 

Section  10  enacts, ''  That  from 
and  immediately  after  the  grant- 
ing of  the  said  certificate,  all  the 
monies,  goods,  chattels,  steam 
and  other  engines,  carriages, 
waggons,  trucks,  machines,  live 
and  dead  stock,  shares,  bonds, 
deeds,  securities,  books,  writings, 
maps,  plans,  and  other  personal 
estate  and  efEects  of  or  to  which 
the  dissolved  Companies,  or  ei- 
ther of  them,  were  possessed  or 
entitled  at  law  or  in  equity  im- 
mediately before  the  granting 
thereof  shall  be  vested  in  and 
belong  to  the  new  Company  for 
their  absolute  benefit;  and  all 
persons  and  corporations,  who, 
immediately  before  the  granting 
of  such  certificate,  owed  any  sum 
of  money  to  the  dissolved  Com- 
panies or  either  of  them,  or  to 
any  person  on  behalf  of  the  dis- 
solved Companies  or  either  of 
them,  shall,  after  the  granting 
thereof  pay  the  same,  together 
with  all  interest^  if  any,  due  or 
to  accrue  due  for  the  same  to 
the  new  Company,  and  all  the 
rights  and  remedies  for  enforo- 
ing  payment  thereof,  which,  be- 
fore the  granting  of  such  certifi- 
cate, belonged  to  the  dissolved 


Companies  or  either  of  them, 
shall,  immediately  after  the 
granting  thereol^  devolve  upon 
and  be  vested  in  the  new  Com- 
pany ;  and  all  monies  which,  im- 
mediately before  the  granting  of 
such  certificate^  were  due  and 
owing  by  or  recoverable  from 
the  dissolved  Companies  or  ei- 
ther of  them,  or  for  the  payment 
of  which  they  or  either  of  them 
were  or  but  for  the  granting  of 
such  certificate  would  have  been 
liable,  shall  be  paid,  with  all  in- 
terest, if  any,  due  and  to  accrue 
due  thereon,  by  or  be  recover- 
able firom  the  new  Company; 
and  all  conveyances,  contracts, 
agreements,  mortgages,  bonds, 
covenants,  and  securities,  made 
or  entered  into  before  the  grant- 
ing of  such  certificate,  to,  with, 
in  &vour  ol^  or  by  or  for  the  dis- 
solved Companies  or  either  of 
them,  or  any  person  duly  au- 
thorised on  their  behalf,  shall, 
immediately  after  the  granting 
of  such  certificate,  be  and  remain 
as  good,  valid,  and  effectual,  in 
&vour  0^  and  against,  and  with 
reference  to  the  .new  Company, 
and  may  be  proceeded  on  and 
enforced  in  the  same  manner,  to 
all  intents  and  purposes,  as  if 
the  last-mentioned  Company  had 
been  a  party  to  and  executed 
the  same,  or  had  been  named  or 
referred  to  therein,  instead  of 
the  persons.  Company,  or  party 
actually  named  therein  respec- 
tively." 
Section  14  enacts,  "  That  eveiy 
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the  question  is,  whether  the  defendant  is  liable  for  breach- 
es of  the  bond  committed  hj  the  clerk  after  the  amalga- 
mation of  the  two  Companies.     [Parke,  R — B7  the  10th 
section  of  the  10  &  11  Vict.  c.  clxxiv.,  all  securities  given 
to  the  old  Companies  enure  to  the  new  Company.]     The 
subject-matter  of  the  contract  is  not  changed,  but  only 
the  benefit  of  it  transferred  to  the  new  Company.     The 
language  of  that  section  is,  that  securities  given  to  the 
old  Company  shall  be  valid  "  in  favour  of  and  with  refer- 
ence to"  the  new  Company;  and  the  subsequent  words, 
"  and  may  be  proceeded  on  and  enforced  in  the  like  man- 
ner and  as  if  the  last-mentioned  Company  had  been  a 
party  to  and  executed  the  same,''  &c.  must  be  read  in  con- 
nexion with  the  preceding  words;  so  that  their  meaning 
is,  that  the  new  Company  may  enforce  in  their  own  name 
contracts  made  with  the  old  Company.   Here  the  subject- 
matter  of  the  contract  was  service  to  the  old  Company; 
and  in  respect  of  any  breach  of  that  contract  the  new 
Company  are  entitled  to  sue  the  defendant     But  to  hold 
that  the  defendant  is  liable  for  breaches  committed  in  the 
time  of  the  new  Company  would  be  most  unjust,  since  he 
never  consented  to  be  bound  to  that  Company,  and  his  li- 
ability would  be  increased  by  the  extended  traffic.    More- 
over, it  is  usual  in  cases  of  this  kind  for  the  surety  to 
take  a  counter-security  from  the  friends  of  the  party  for 
whom  he  is  bound,  in  which  counter-security  the  nature 


clerk,  agent)  coUector,  and  other 
officer,  who,  at  or  inunediately 
before  the  granting  of  the  said 
certificate,  was  in  the  service  of 
either  of  the  dissolved  Compar 
nies,  shall,  inunediately  after  the 
granting  of  the  said  certificate, 
hold  and  enjoy  his  office  and 
employment,  together  with  the 
salary  and  emoluments  thero- 
imto  annexed,  until  he  shall  be 
removed  therefrom  by  the  new 


Company;  and  every  such  clerk, 
agent,  collector,  and  officer,  ehall 
have  the  like  powers  and  aa- 
thorities,  and  shaU  be  subject 
and  liable  to  the  like  pains  and 
penalties,  and  to  the  like  power 
of  removal,  and  to  the  like  rules 
and  regulations  in  all  respects 
whatsoever,  as  if  he  had  been 
api)ointed  by  the  new  Coroiiany 
after  the  granting  of  the  said  cer- 
tificate." 


MICHAELMAS   TBRM,   17  VICT. 


203 


f  the  service  is  specified,  but  that  would  become  void  on 
the  change  of  service.    [Aldersofiy  B. — The  parties  must  be 
{Besomed  to  know  the  Act  of  Parliament,  and  they  might 
take  a  fresh  counter-security.]  If  the  plaintiffs'  construction 
be  pat  on  the  10th  section,  it  will  in  many  cases  be  nugatory. 
Sappose,  for  instance,  the  old  Company  had  contracted  with 
a  certain  person  to  sell  him  all  their  surplus  land,  would 
the  new  Company  be  bound  to  sell,  or  that  person  to  buy, 
the  sorpliis  land  of  the  amalgamated  Companies  also  ?    Or, 
sappose  a  contract  to  supply  the  old  Company  with  rails 
or  engines,  would  the  contractor  be  bound  to  supply  the 
increased  number  required  by  the  new  Company?  [Alder- 
ADA,  R — If  the  legislature  meant  that  all  liabilities  should 
be  transferred  to  the  new  Company,  how  could  they  have 
expressed  their  intention  more  clearly  than  is  done  by  the 
hngnage  of  the  10th  section?]    It  may  reasonably  be  pre- 
sumed that  some  provision  to  that  effect  would  have  been 
inserted  in  the  14th  section.   The  case  of  The  London  and 
Brighton  Railway  Company  v.  Ooodmn{a)  does  not  apply, 
because  there  the  action  was  for  breaches  before  the  amal* 
gamation  of  the  Companies.  Straceyy,NeUonQ>)  is  an  au- 
thority to  shew  that  the  language  of  Acts  of  Parliament 
may  be  modified  so  as  to  prevent  injustice. 

Bramwdl  contr^. — The  10th  section  transfers  to  the 

new  Company  all  the  personal  estate  and  effects  of  the  old 

Company,  all  their  existing  rights  of  action,  and  all  their 

contracts  and  securities,  with  a  power  of  enforcing  them 

in  the  name  of  the  new  Company.     How  can  this  bond 

''  remain  valid  and  effectual,''  unless  it  binds  the  obligee 

to  the  new  Company  in  the  same  manner  as  he  was  bound 

to  the  old  Company?    A  contract  by  the  old  Company  to 

sell  its  surplus  land  would  not  be  within  the  terms  of  the 

Act;  because  such  contract  could  not  be  enforced  against 

the  new  Company  to  the  same  extent     According  to  the 


16A3. 


Eastbrh 

Union 

Railway  Co. 

V, 
COCIIBANB. 


(a)  3  Ezch.  320. 
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1853.  defendant's  construction,  a  clerk,  who  was  hired  hj  the  old 

Eahtbrn  Company,  might  refuse  to  supply  passengers  with  tickets 

lUttwrTC**  *^^  *  greater  distance  than  the  original  line.— [He  was 

«•  then  stopped  by  the  Court.] 

Pollock,  C,  B.— Our  judgment  must  be  for  the  plaintiffs- 
The  point  turns  on  the  construction  of  the  10th  section  of 
the  10  &  11  Vict  c  clxxiv.,  which  says,  that  all  contracts 
entered  into  with  the  dissolved  Companies  shall  remain 
▼alid  and  effectual,  and  may  be  enforced  in  the  same 
manner  as  if  entered  into  with  the  new  Company;  and  the 
question  is,  whether,  applying  that  to  the  case  of  a  surety, 
any  suggested  hardship  compels  us  to  put  a  construction 
on  the  statute  contrary  to  its  plain  and  literal  meaning. 
I  am  of  opinion  that  we  are  bound  by  the  language  of  the 
Act,  which  really  means  what  is  contended  for  on  the 
part  of  the  plaintiffs ;  and  I  hare  not  the  least  doubt  that 
such  is  not  only  what  the  language  means,  but  that  it  is 
also  the  meaning  which  the  legislature  intended  it  should 
have.  The  words  were  used  for  the  very  purpose  of  doing 
that  which  it  is  now  contended  is  a  hardship.  It  is  im- 
possible to  avoid  the  effect  of  the  question  put  by  my 
Brother  Alderson  in  the  course  of  the  argument,  viz.  if  the 
legislature  had  meant  to  continue  the  liability,  what  other 
language  could  they  have  used  so  as  to  leave  so  little  doubt 
as  the  present?  I  am  clearly  of  opinion  that,  notwith- 
standing the  hardship  complained  of,  the  10th  section 
means  what  it  professes  to  mean,  and  what  its  plain  sense 
and  language  import 

Parke,  B. — I  am  of  the  same  opinion.  The  statute 
must  be  construed  according  to  its  plain  grammatical 
meaning,  unless  such  construction  would  lead  to  manifest 
absurdity,  in  which  case  its  language  may  be  modified  so 
as  to  remove  that  absurdity.  Now,  according  to  the  true 
construction  of  the  10th  section,  the  former  part  of  it  ap- 
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plies  to  bonds  already  forfeited;  the  latter  part,  to  all  1853. 
secarities  entered  into  with  or  hy  the  old  Companies,  and 
those  secarities  are  '^  to  remain  as  good,  ralid,  and  effectual 
in  favour  of  and  against,  and  with  reference  to,  the  new 
Company,  and  may  be  proceeded  on  and  enforced  in  the 
same  manner,  to  all  intents  and  purposes,  as  if  the  last* 
mentioned  Company  had  been  a  party  to  and  executed  the 
same,  or  had  been  named  or  referred  to  therein  instead  of 
the  persons,  Company,  or  party  actually  named  therein/' 
Therefore,  the  case  is  the  same  as  if  the  name  of  the 
amalgamated  Companies  had  been  inserted  in  the  bond 
instead  of  that  of  the  old  Company,  and  then  it  would 
have  been  a  contract  with  the  two  united  Companies  in 
the  same  way  as  with  the  old  Company.  It  is  said  that 
18  an  injustice  as  respects  the  surety;  but  it  is  apparent 
that  not  the  least  injustice  is  done,  because  the  clerk  at 
the  station  would  still  be  clerk  to  the  new  Company,  and 
not  accountable  for  a  larger  stmi  than  that  which  arose 
from  the  increase  of  traffic  consequent  on  the  union  of  the 
Companies.  Therefore,  practically,  this  construction  will 
produce  no  inconvenience.  Some  cases  might,  indeed,  be 
put  in  which  it  would  be  difficult  to  explain  the  latter 
words  of  the  section  in  reference  to  the  nature  of  the  con^ 
tract.  For  instance,  a  contract  to  supply  iron  rails,  in 
which  case  the  language  of  the  section  must  be  modified 
so  as  to  render  it  a  contract  to  supply  so  many  only  as  the 
party  undertook  to  supply  to  the  original  Company;  for 
it  would  be  absiird  to  say,  that  the  party  was  bound  to 
supply  all  the  rails  required  by  the  united  Companies^ 
when  he  had  only  undertaken  to  supply  the  quantity  re- 
quired by  one  Company.  In  this  case,  however,  the  words 
of  the  section  do  not  produce  the  practical  injustice  com- 
plained of  A  similar  point  was  before  the  Court  in  the 
case  of  The  London  and  Brighton  Railway  Company  v. 
6oodmn(a)j  in  which  case  my  opinion  was  much  the  same 

(a)  3  Exch.  320. 
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as  now;  but  there  the  clerk  was  employed  by  the  three 
Companies,  and  the  bond  was  given  to*  one  of  them  as  a 
security  for  monies  received  by  him  on  account  of  those 
Companies;  and  consequently  the  amalgamation  of  two  of 
them  in  no  way  affected  his  duties  or  increased  the  re- 
sponsibility of  the  surety.  Therefore,  in  that  case,  it  was 
not  necessary  to  go  so  far  as  the  present  Here  I  think 
that,  according  to  the  true  construction  of  the  10th  sec- 
tion, it  extends  to  this  case. 


Alderson,  B. — I  am  of  the  same  opinion.  The  language 
of  the  statute  must  no  doubt  be  modified  by  the  nature  of 
the  contract  Itself.  In  the  case  of  a  contract  with  a  Com- 
pany to  supply  rails  for  a  particular  portion  of  the  line, 
the  contract  would  not  be  enlarged  by  the  amalgamation 
of  that  Company  with  another,  but  the  new  Company 
would  have  a  right  to  enforce  a  supply  of  rails  for  a  por- 
tion of  their  line  measured  by  the  distance  of  the  old 
railway  to  be  supplied.  However,  in  this  case  no  modifi- 
cation is  requisite.  The  words  of  the  statute  are  perfectly 
plain;  and  I  have  always  considered  it  the  true  rule  of 
construction,  and  one  which  applies  not  only  to  law  but  to 
matters  in  general,  that  words  ought  to  be  taken  in  their 
natural  sense,  unless  the  doing  so  would  lead  to  some  ab- 
surdity. 

Platt,  B. — I  am  of  the  same  opinion.  The  plain  lan- 
guage of  the  statute  is,  that  bonds  given  to  the  old  Com- 
pany shall  be  converted  into  bonds  given  to  the  new 
Company. 

Judgment  for  the  plaintiffs. 
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1863. 

CowBUHN  V.  Wbabinq  and  Wilkinson.  jyav,  6. 

XN  this  case,  Martin,  B.,  had  made  an  order,  that,  on  The  Comi,  for 
payment  of  the  costs  of  the  defendant  WUkinson,  and  of  [^Ji^g'S^g^ 
the  costs  of  the  application,  the  plaintiff  should  be  at  li-  tute  of  Limita- 

;  _  .  ,      ,1  tions,  allowed 

berty  to  amend  the  declaration  and  all  subsequent  pro-  the  piamtifl; 

ceedings,  by  striking  out  the  name  of  Wilkinson  as  defend-  ^^  JILyment'of" 

ant  in  the  cause,  the  defendant  Wearing  to  be  at  liberty  ^^'JJS^^on 

within  fourteen  days  to  plead  nonjoinder  of  defendants  in  and  all  snbee- 

111  qnent  proceed- 

abatement,  and  also  to  plead  de  novo.  inga  by  striking 

It  appeared  from  the  affidavits,  that  this  action  was  drfendrntajthe 
brought  in  January,  1852,  to  recover  the  balance  of  an  !*^*' ^*^|g^j! 
account  claimed  by  the  plaintiff  to  be  due  to  him  from  to  plead  the 
the  defendants  for  work  done  by  him  as  their  solicitor  and  co^efendant  in 
attorney,  between  the  years  1846  and  1850,  in  a  certain  ^^^^^  p'J^de 
projected  railway  company.     In   1851  the  plaintiff  and  novo,  althoiwh 
one  Norris,  who  carried  on  business  in  partnership  toge-  an  action  had 
ther  as  solicitors  and  attornies,  brought  an  action  against  for^goJe'por- 
the  defendants  Wearing  and  Wilkinson,  for  work  done  in  ***'J-^^t.*^atto?* 
the  year  1845,  in  the  promotion  of  the  same  railway  under-  against  the 
taking.    That  cause  was  tried  at  the  last  Yorkshire  Spring  ants;  in  which 
Assizes,  when  the  principal  ground  of  defence  relied  upon  fend^tsob-^" 

was,  that,  inasmuch  as  there  was  no  evidence  to  render  tained  the  ver- 
dict by  reason 
the  defendant  Wilkinson  liable,  the  plaintiff  had  failed  to  of  the  plaintiff 

establish  the  joint  liability  of  both  the  defendants;  and  estawLhthe 

the  learned  Judge  who  tried  the  cause,  having  put  that  {^Ji  t^e*d«5  **^ 

question  to  the  jury,  they  found  that  the  plaintiff  had  not  fondants;  and 

established  such  joint  liability,  and  the  defendants  had  a  a  new  trial  in 

verdict     In  the  following  Term,  a  rule  nisi  was  obtained  Jheground^of 

for  a  new  trial,  on  the  ground  of  surprise.  That  rule  after-  ■"P"^^  *^* 

°  ^  affidavitom  sup- 

wards  came  on  for  argument  and  was  discharged;  and  port  of  the  mo- 
tion stated,  that 
the  plaintiff 
oould  have  proved  the  joint  liability  of  both  the  defendants;  and  though  it  further  appeared  that 
the  application  for  an  amendment  by  striking  out  the  name  of  oAe  of  the  defendants  in  that  case  af- 
ter the  trial  was  refused  by  the  Court,  and  that  the  evidence  to  be  adduced  in  the  present  action 
would  be  vezy  similar  to  that  relied  upon  in  the  former. 

VOL.  IX.  P  BXOIf. 
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1863.  thereupon  the  plaintiff's  counsel  immediately  applied  for 
leave  to  amend  the  record  in  that  action  on  payment  of 
costs,  by  striking  out  the  name  of  the  defendant  Wilkin- 
son, which  was  refused  by  the  Court.  The  affidavits  in 
support  of  the  present  application  stated,  that  "  the  nature 
of  the  evidence  to  be  given  on  behalf  of  the  plaintiff  in 
this  action  is  very  similar  to  that  which  was  given  in  the 
said  action  which  was  tried  at  York  as  aforesaid/'  and 
that,  if  the  present  action  were  discontinued  and  a  new 
action  were  commenced,  a  considerable  portion  of  the 
claim  would  be  liable  to  be  barred  by  the  Statute  of  Limi- 
tations; that  an  order  in  Chancery  had  been  made  for 
winding  up  the  affairs  of  the  above-mentioned  projected 
railway  company,  and  that  the  plaintiff  had  thereupon 
exhibited  on  oath  before  the  Master  his  claim  against  the 
said  projected  company;  which  claim  included  the  bill 
of  costs,  charges,  and  expenses  of  the  plaintiff,  for  which 
the  present  action  was  brought,  with  the  exception  of  a 
few  trifling  corrections  that  had  been  made  in  it  by  him. 
It  was  further  stated,  that,  on  the  motion  for  a  new  trial 
in  the  former  case,  in  one  of  the  affidavits  relied  upon  in 
support  of  that  motion,  it  was  deposed  that  the  plaintiffs 
could  have  proved  that  "  he  the  said  W.  Wilkinson  was 
jointly  liable  with  the  other  defendant  Thomas  Wearing  for 
the  payment  of  the  plaintiff's  costs,  for  which  that  action 
was  brought." 

Manisty  now  moved  for  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  this  order  of  Martin^  B.,  should  not  be 
rescinded,  and  why  all  proceedings  in  the  meantime  should 
not  be  stayed. — ^The  plaintiff  has  obtained  leave  in  the 
present  case  to  do  that  which  the  Court  have  already  re- 
fused to  allow  on  the  former  occasion.  The  affidavits 
shew  that  the  claim  is  the  same  as  when  the  matter  was 
before  the  Court  upon  the  application  for  a  similar 
amendment.     [Martin^  B. — I  made  the  order  upon  the 


Wbarino. 
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power  given  by  the  37tb  section  of  the  Common  Law  18^3. 
Procedure  Act,  15  &  16  Vict.  c.  76,  by  which  the  mis-  cowburn 
joinder  of  defendants  may  be  amended  before  or  at  the 
trial.]  It  is  conceded  that  such  power  existed  before  that 
Act  was  passed.  [PoUodc,  C.  B. — On  the  former  occasion, 
when  the  Court  refused  to  allow  the  amendment,  the  appli- 
cation was  made  after  the  trial  of  the  causa  This  is  be/ore 
the  trial]  None  of  the  cases  in  which  an  amendment  has 
been  allowed  have  gone  to  the  length  to  which  this  case 
goes,  for  whilst  the  plaintiff  asks  for  permission  to  strike 
out  the  name  of  one  of  the  defendants,  his  affidavits  shew 
that  he  has  evidence  to  establish  the  joint  liability  of  both 
the  defendants.  [PoUodc,  C.  R — It  may  be  assumed  that 
the  plaintiff  states  that  he  believes  the  contract  to  be  a  joint 
one,  and  that  he  can  prove  it  to  be  so;  but  still  he  says  he 
is  in  considerable  difficulty  and  runs  much  risk  in  doing 
so,  and  therefore  he  wishes  to  sue  one  of  the  defendants 
only.  Why  should  he  hot  be  at  liberty  to  do  so?]  The 
Courts  have  always  expressed  their  reluctance  to  grant 
such  amendments,  unless  the  party  making  the  application 
can  satisfy  them  either  that  he  has  acted  under  a  mis- 
take, or  that  he  has  been  misled  by  the  other  side,  as 
was  the  case  in  Craufurd  v.  Cox  (a),  where  the  plaintiffs 
appeared  to  have  been  misled  by  a  bill  in  equity,  which 
had  been  filed  against  them  by  the  defendants.  But  there 
is  no  ground  of  that  sort  suggested  in  this  case. 

Pollock,  C.  B. — We  are  all  agreed  that  my  Brother 
Martin's  order  is  right.  It  is  very  reasonable  that  the 
plaintiff  should  be  allowed  before  tnH  to  make  the  amend- 
ment, and  to  try  the  question  whether  he  can  establish  a 
case  against  the  defendant  Wearing  alone,  although  he 
may  believe  the  contract  to  be  a  joint  one,  taking  the  risk 

(a)  6  Exch.  287. 
p2 
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1853.        of  a  plea  in  abatement,  and  paying  all  the  costs  occasioned 
^^^i^^      by  such  amendment. 


WSARING. 


Pabke,  B.,  Aldebson,  B.,  and  Mabtin,  B.,  concurred. 

Rule  refused. 


^^p,  8.  In  re  Dbabdbn,  Gent.,  one  &c. 

Where  an  at-  X  HIS  was  a  motion  to  rescind  an  order  of  Martin^  B., 
h  ™^r^pay-  ^^^recting  a  bill  of  Mr.  Dearden's,  delivered  to  Mr.  Smith, 
men^  been  re-    j^jg  client,  to  be  referred  to  the  Master  for  taxation. 

ferred  to  the  ' 

Master  for  tax-  It  appeared  by  the  affidavits,  that  Mr.  Smith  had  retain- 

Jndge'f  order,  cd  the  serviccs  of  one  Hodgson  as  his  attorney,  to  obtain 

CT  g^eiffor'^  possession  of  the  deeds  and  other  documents  in  the  hands 

that  purpose  by  of  Deardeu,  who  had  acted  as  Smith's  attorney  in  the 

the  6  &  7  Vict.  .  ,  ... 

c.  73, 8.  41,  the  transaction  of  certain  business  connected  with  mining 

re^iewlhemt-  l^ascs,  as  Well  as  to  enable  Hodgson  to  effect  a  settlement 

ter  in  a  case  ^f  Smith's  affairs.     Hodgson  accordingly  wrote  to  Dearden, 

amount  of  the  requesting  him  to  send  his  bill     The  bill  was  sent;  but 

ed,  inasmuch  as  the  amount  only  was  stated.     Hodgson  thereupon  wrote 

Sspute  ^y  not  ^^  request  that  the  particulars  of  the  items  might  be  sent, 

be  worth  the  ^ud  shortlv  afterwards  he  had  an  interview  with  Dearden 

expense  of  the  ,  , 

proceeding.  upon  the  subject  of  the  bill  and  of  the  documents  which 
Dearden  held;  and  Hodgson's  affidavit  stated,  that  "he 
was  compelled,  in  order  to  proceed  with  the  sale  of  the 
said  colliery,  and  to  prevent  great  loss  and  inconvenience 
to  the  said  E.  Smith,  to  pay  the  said  bill  of  costs  of  the 
said  J.  H.  Dearden,  without  being  allowed  sufficient  time 
to  tax  the  same;  and  that,  at  the  time  of  paying  the  bill, 
he  stated  to  Dearden  that  he  so  paid  the  bill,  without  pre- 
judice to  his  client's  right  to  tax  the  bill ;  to  which  Dear- 
den assented."  The  affidavit  then  proceeded  to.  enumerate 
certain  alleged  overcharges.     These  were  denied  on  the 


HIGHABLMAS   TEBH^    17  VIOT.  21 1 

part  of  Dearden,  but  his  affidavit  was  silent  as  to  that        1863. 
part  of  the  interyiew,  in  which  Hodgson  said  that  he  paid        in  re 
the  bill  reserving  the  right  to  tax  it.     It  was  further      ^^■^^'^■n, 
stated  that|  at  the  interview  with  Hodgson,  the  latter  ex- 
amined the  bill,  and  that  he  was  asked,  ''if  he  would  like 
to  take  it  away,  to  go  over  it  carefully  before  he  paid  the 
money  and  received  the  deeds?"  but  that  he  would  not 
assent  to  do  so,  and  the  sum  of  14^.  5d,  was  taken  off 
the  bilL     Under  these  circumstances,  the  learned  Judge 
had  made  the  order.     The  affidavits  did  not  state  the 
amount  of  the  bill. 

Httgh  Hill  in  support  of  the  motion. — The  41st  section 
of  the  6  &  7  Vict.  c.  73,  reserves  to  a  Judge  or  the  Court 
the  power  of  referring  to  taxation  an  attorney's  bill  after 
payment,  "  if  the  special  circumstances  of  the  case  shall, 
in  the  opinion  of  such  Court  or  Judge,  appear  to  require 
the  same."  What  the  character  of  such  special  circum- 
stances should  be,  to  influence  the  discretion  of  the  Court 
in  the  exercise  of  this  power,  is  to  be  gathered  from  the 
various  decisions  upon  this  subject;  and  although  there 
do  not  appear  to  have  been  any  reported  decisions  upon 
the  point  in  the  Courts  of  Common  Law,  there  are  several 
cases  in  the  Courts  of  equity.  The  principle  deducible 
from  these  authorities  seems  to  be,  that  where  the  payment 
has  been  made  under  pressure,  the  client  having  had  no 
opportunity  of  examining  the  bill,  and  where  such  pay- 
ment under  pressure  is  accompanied  by  overcharges,  the 
Court  will  interfere;  but  that  the  absence  either  of  pres- 
sure or  of  overcharge  will  deprive  the  case  of  such  spe- 
cial circumstances  as  are  necessary  to  obtain  such  relief 
Here  there  are  no  overcharges.  [Parke,  B. — Surely  cases 
might  be  imagined  in  which  the  overcharges  might  be  of 
a  fraudulent  character,  and  the  attorney  may  have  been 
guilty  of  gross  misconduct  Such  circumstances  would  as- 
suredly be  sufficient  of  themselves  to  demand  the  inter- 
ference of  the  Court.]     No  doubt  fraudulent  overcharges 
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1863.  would  be  an  exception  to  the  general  rule.  [Martin,  B.-^ 
In  re  The  payment  was  made  upon  the  understanding  that  the 
Deardbn.  client  should  not  lose  his  right  of  having  the  bill  taxed.] 
With  the  exception  mentioned,  the  authorities  will  be 
found  to  establish  the  principle  relied  upon.  In  re  Col' 
qvhown  (a),  before  the  Master  of  the  Rolls,  was  a  petition 
by  the  mortgagor  for  the  taxation  of  the  mortgagee's  solici- 
tor's bill,  which  was  presented  five  months  after  it  had 
been  discharged  by  retainer;  the  petition  was  dismissed, 
on  the  ground  that  it  alleged  neither  any  circumstances 
of  pressure,  nor  any  specific  items  of  overcharge.  That 
case  is  an  authority  that  proof  ought  to  be  established 
of  specific  items  of  overcharge.  Here  it  is  denied  that 
there  was  any  overcharge.  In  re  Harrison  (b)  is  express- 
ly in  favour  of  this  application.  There  the  mortgagee's 
solicitor  delivered  his  bill  to  the  mortgagor  nearly  three 
weeks  before  the  day  of  settlement.  At  the  meeting, 
the  bill  was  objected  to,  but  the  solicitor  refused  to  com- 
plete without  full  payment;  and  the  mortgagor  paid  it 
under  protest  Lord  Langdale,  the  Master  of  the  Bolls, 
refused  to  order  the  bill  to  be  referred  to  taxation. 
His  Lordship,  in  delivering  his  judgment,  said,  "The 
petitioner,  in  common  with  many  other  persons,  enteiv 
tains  a  notion,  that  where  costs  have  been  paid  it  is  a 
very  easy  thing  to  undo  the  transaction,  and  that  no- 
thing more  is  necessary  to  be  done  than  to  make  '  a  pro- 
test '  at  the  time,  and  afterwards  to  discover  that  there 
are  some  overcharges ;  these  two  things  alone  are  thought 
sufficient  for  the  purpose  of  obtaining  a  taxation  after 
payment.  Now  I  take  leave  to  say,  that  a  *  protest '  by 
itself  is  of  no  value.  I  do  not  know  what  it  means,  except 
this,  that  the  party  paying  gives  notice,  that  he  will  avail 
himself  of  every  circumstance  in  the  case,  to  enable  him 
afterwards  to  upset  the  transaction.  This  is  what  it  really 
amounts  to,  although  parties  try  to  give  it  a  larger  efiect. 

(a)  9  Beav.  146.  (h)  10  Bear.  67. 
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Another  eftoneous  notion  is,  that  if  a  bill,  of  a  greater  ^^3- 
amount  than  a  solicitor  would  be  allowed  on  taxation,  be  _  in  re 
paid,  and  if  that  payment  be  accompanied  by  an  intima- 
tion of  an  intention  to  tax  the  bill>  this  is  sufficient  to  ob- 
tain an  order  for  taxation.  I  take  leave  to  say  that  this  has 
never  been  held,  and  that  it  has  always  been  considered 
that  a  man  may  pay  to  a  solicitor  more  than  the  legal 
charges,  and  if  he  do  it  voluntarily,  and  without  circum- 
stances affecting  the  solicitor  with  fraud  or  improper  con- 
duct, this  Court  will  not  afterwards  interfere/'  And,  after 
stating  that  the  petition  was  misconceived  in  another  re- 
spect, his  Lordship  proceeds  as  follows: — "If,  in  the  case 
of /n  re  WeUa  (a),  which  has  been  referred  to,  I  laid  down, 
as  has  been  supposed,  any  such  proposition  as  this, — that 
where  a  bill  has  been  delivered  a  full  fortnight  before  the 
accounts  were  to  be  settled,  and  where  every  opportunity 
has  been  given  to  examine  it,  (I  do  not  say  to  tax  it,  be- 
cause some  difficulty  might  occur  in  the  vacations,)  a  tax- 
ation may  be  obtained  by  merely  shewing  overcharges; 
if  I  laid  down  any  such  thing,  I  think  the  case  was  wrongly 
decided:  but  if  I  held,  where  a  bill  of  costs  is  delivered  at 
the  time  of  the  settlement,  and  an  opportunity  to  examine 
is  refused,  the  solicitor  saying  '  You  must  either  pay  it, 
or  the  settlement  of  the  matter  for  which  we  have  met 
cannot  be  completed:'  if  I  held,  I  say,  that  a  payment 
under  such  circumstances  of  pressure  cannot  prevent  a 
taxation,  I  think  the  case  of  In  re  Welia  was  right,  and 
I  will  make  a  like  order  under  like  circumstances.  If  I 
rightly  tmderstand  the  facts,  this  case  is  reducep  to  one  of 
simple  overcharge  in  a  bill  delivered  more  than  a  fort* 
night  before  the  transaction  was  completed.  If  that  be  so, 
eT^n  if  overcharges  do  exist,  I  do  not  think  it  is  a  proper 
reason  to  open  the  bill  and  order  a  taxation.^'  [PoUocik, 
C.  R,  Ptett,  B.,  and  Martin^  B.,  expressed  their  dissent 

(a)  8  Beav.  416. 
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1853.  from  that  decision.]  In  Ex  parte  Barton  (a)y  the  solicitors 
"  ^^^  "  for  the  mortgagees  delivered  their  bill  of  costs  to  the  mort- 
D«ARDBN.  gagor,  who  was  about  to  pay  off  the  mortgage,  the  costs 
amounting  to  ISL  An  appointment  was  made  for  the 
completion  the  next  day  but  one,  on  which  day  the  mort- 
gage-money and  interest,  and  10!.,  part  of  the  costs,  were 
paid;  but  the  solicitors  refused  to  give  up  the  deeds  until 
the  remaining  8Z.  was  paid.  Subsequently  the  SI.  was  paid, 
and  the  deeds  were  delivered  up  to  the  mortgagor.  A  pe- 
tition was  presented  to  the  Master  of  the  Rolls,  which  pe- 
tition was  dismissed;  and  upon  an  appeal  before  the  Lords 
Justices,  Knigkt  Bruce  and  Turner,  that  decision  was  af- 
firmed; those  learned  Judges  being  of  opinion  that,  under 
the  circumstances,  the  payment  had  not  been  made  under 
pressure.  The  same  principle  has  been  acted  upon  in  the 
following  cases:  In  re  Neate  (6),  In  re  Harding  (c),  In  re 
Welchman  (d),  and  In  re  Stirke  (e),  [Parke,  R — No 
materials  are  presented  to  us  upon  which  we  can  act ;  for 
the  applicant  does  not  even  state  the  amount  of  his  bilL] 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to 
be  no  rule.  This  is  an  appeal  from  a  Judge's  order, 
and  we  ought  to  take  it  for  granted  that  he  has  inves- 
tigated the  circumstances  of  the  case,  and  that  he  was  of 
opinion  that  the  special  circumstances  disclosed  required 
the  taxation  of  the  bill  in  pursuance  of  the  power  given 
for  that  purpose  by  the  statute.  Now,  the  gentleman 
whose  bill  has  been  ordered  to  be  taxed,  and  who  comes 
to  us  by  way  of  appeal  from  that  order,  does  not  give 
us  the  least  information  as  to  the  amount  of  his  bill; 
and  we  do  not  know  whether  the  amount  be  20&  or 
60i,  or  what  it  is.  I  am  of  opinion  that,  if  a  learned 
Judge  at  Chambers  has  directed  a  bill  to  be  taxed,  and 

(a)  22  L.  J.,  Chanc.,  670.       (d)  11  Beav.  319. 

(b)  10  Beav.  181.  (e)   11  Beav.  304. 

(c)  10  Beav.  260. 
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the  matter  in  dispute  does  not  exceed  a  few  pounds,  we 
ought  not  to  grant  a  rule  which  may  put  the  parties  to 
the  loss  of  perhaps  201,  for  the  purpose  of  setting  that  de- 
cision right,  supposing  it  not  to  be  so.  The  amount  here 
maj  not  exceed  5L;  and  I  think  that  the  fact,  that  the 
gentleman  who  makes  this  application  does  not  give  any 
sach  information,  is  of  itself  an  amply  sufficient  reason  for 
not  granting  a  rule.  That  being  the  case,  it  is  not  neces- 
sary to  refer  to  the  decisions  in  the  Court  of  Chancery; 
but  from  one  of  them  I  entirely  dissent  I  should  have 
made  an  order  for  the  taxation  of  the  bill  in  that  case. 
With  respect  to  the  exercise  of  our  discretion,  I  may  say 
that  I  should  exercise  mine,  if  possible,  according  to  some 
rule  and  in  some  way  which  might  be  known  to  those 
who  have  to  advise  parties  upon  the  subject,  as  well  as  to 
the  public,  so  far  as  they  may  take  an  interest  in  the  mat- 
ter; but  the  very  object  of  the  statute  was  to  give  such  a 
discretion  as  not  to  fetter  the  exercise  of  it,  so  as  to  stand 
in  the  way  of  justice  being  done  between  parties  in  a  case 
newly  arising.  I  am  not  prepared  altogether  to  assent  to 
the  case  first  cited,  but  I  do  not  expressly  mean  to  say 
that  I  dissent  from  it  It  is,  however,  sufficient  to  say, 
that,  as  respects  the  present  case,  if  it  had  come  before  me 
at  Chambers,  I  should  have  made  the  order,  as  I  am  of 
opinion  that,  upon  the  face  of  these  affidavits,  the  bill 
ought  to  be  taxed;  but,  for  the  specific  reason  I  have  al- 
ready given,  I  think  there  is  no  ground  for  disturbing  that 
order. 


1853. 
In  re 

DXAKDBN. 


Pabxe,  B. — I  entirely  concur  in  thinking  there  ought 
to  be  no  rule,  on  the  simple  ground  that  we  have  no  suffi- 
cient materials  presented  to  us  upon  which  we  can  say 
that  the  order  is  wrong.  It  is  most  material  to  know 
what  the  amount  in  dispute  is.  In  disposing  of  this  rule 
upon  that  ground,  we  do  not  touch  the  decision  of  the 
Lords  Justices  in  Ex  parte  Barton,  for  that  case  was  put 
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185a  upon  the  same  ground  by  ihem^  the  amount  there  not  ex- 
ceeding the  sum  of  92. ;  and  Lord  Justice  Turner  express- 
ly states,  that  the  affidavits  left  the  matter  as  to  the  over- 
charges in  too  doubtful  a  state,  and  that  the  Court  were 
of  opinion,  under  the  circumstances,  that  the  matter  was 
not  sufficiently  made  out  to  entitle  them  to  disturb  the 
decision  of  the  Master  of  the  Rolls.  With  respect  to  the 
cases  before  Lord  Langdcde,  I  concur  in  what  my  Lord 
has  said,  thinking  that  the  rule  laid  down  by  him  is  too 
narrow.  It  appears  to  me  to  be  clear  that  cases  might  oc- 
cur in  which  such  gross  overcharges  might  exist,  coupled 
with  the  fact  that  the  client  has  had  no  opportunity  of 
examining  the  bill,  as  would  justify  its  taxation  after  pay- 
ment, although  ample  time  had  elapsed  before  the  pay- 
ment was  made.  In  the  present  case  it  is  not  sufficiently 
made  out  upon  these  affidavits  what  the  subject-matter  in 
dispute  is,  so  as  to  enable  us  to  say  that  the  decision  is 
wrong. 


Platt,  B. — The  cases  relied  upon  are  very  powerful 
authorities  in  support  of  the  doctrine  contended  for.  I 
must  own  that  I  have  a  very  strong  impression  in  my  mind 
as  to  what  rule  ought  to  be  laid  down  here.  It  would 
have  been  perhaps  more  satisfactory  if  some  authorities 
could  have  been  found  as  to  the  manner  in  which  the 
Courts  of  law  have  acted  under  this  statute,  and  not  cases 
only  in  which  Courts  of  equity  have  acted;  but  we  are 
called  upon  to  administer  the  law  as  we  ought  according 
to  our  discretion,  where  a  payment  has  been  made  under 
special  circumstance&  What,  then,  is  the  present  case? 
The  attorney  said,  that  he  would  not  part  with  the  deeds 
and  other  documents  required  except  upon  the  condition 
of  his  bill  being  paid.  There  is  some  little  difference  as  to 
what  took  place  on  the  occasion  of  the  interview;  but  the 
person  who  made  the  payment  deposes  that  he  did  so  up- 
on the  express  understanding  that  his  client  should  reserve 
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the  right  of  having  the  bill  taxed;  and  he  states  that  Mr.         1853. 
Dearden  assented  to  that  proposal  This  part  of  the  trans-      ^^^TrT^ 
action  is  not  denied.     I  therefore  think  that,  upon  these      Deardbn. 
aflSdavits,  the  presumption  fairly  arises  that  the  money 
was  paid  upon  the  understanding  that  the  bill  was  to  be 
taxed.     But  if  that  i^as  not  so,  I  am  very  much  disposed 
to  think  that  there  ought  to  be  no  rule,  on  the  ground 
that  this  payment  was  money  extorted  from  the  client 
who  could  not  help  himself,  but  was  compelled  to  pay  it 
in  order  to  regain  possession  of  his  papers;  and  that  the 
Court,  in  common  equity,  will  give  him  relief. 

Mabtih,  B. — I  am  of  the  same  opinion.  These  matters 
are  of  daily  occurrence  at  Chambers ;  and,  as  far  as  my  ex- 
perience goes,  attomies  themselves  are  always  extremely 
anxious  that  their  bills  should  be  taxed;  and  there  is  no- 
thing extraordinary  in  this.  The  officer  of  the  Court  is 
the  proper  party  to  say  whether  the  charges  are  correct; 
and  if,  upon  the  taxation,  less  than  one-sixth  is  taken  off, 
the  attorney  gets  all  the  costs  of  the  taxation.  Now,  I 
think  that  upon  this  gentleman's  own  statement  his  bill 
ought  to  be  taxed.  The  affidavits  state  that,  when  Hodg- 
son said  that  he  reserved  to  himself  the  right  to  have  the 
bill  taxed,  Mr.  Dearden  made  no  reply.  I  say  that  if  Mr. 
Dearden  had  not  intended  to  deal  upon  these  terms  he 
ought  then  to  have  returned  the  money,  and  to  have  said 
that  he  would  not  accept  it  upon  any  such  condition.  If 
Mr.  Dearden's  statement  be  correct,  that  there  are  no  over- 
charges, or  even  if  they  do  not  exceed  a  sixth,  he  will  be 
entitled  to  the  costs  of  the  taxation. 

I  do  not  concur  with  In  re  Harrison.   I  think  that  the 
bill  in  that  case  ought  to  have  been  taxed. 

Rule  refused. 
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Nov,  12.     /  Richards  v.  Rose.' 

Where  seyeial  X  HE  first  count  of  the  declaration  stated,  that  the  plain- 
ing^ the  wme  *^^  ^^^  *^^  owner  of  a  certain  messuage  and  dwelling- 
toMS"*^that  ^°^*^®>  ®'°^  ^^^  entitled  to  have  the  same  supported  by 
each  requires  certain  land  and  premises  of  the  defendant  adjoining  there- 
port  of  the  to;  yet  that  the  defendant  wrongfully  and  unlawfully  dug, 
hoSl^lmdiie  cxcavated,  and  made  a  drain- hole  and  tunnel,  and  removed 
owner  parts  ^nd  took  awav  part  of  the  said  land  of  the  defendant,  and 

■with  one  of  the  . 

houMs,the  right  thereby  deprived  the  said  messuage  and  dwelling-house  of 
rapport  if  not  the  plaintiff  of  the  said  support  to  which  she  was  lawfully 
Se7mi  pre-  entitled,  whereby  the  walls  and  parts  of  the  said  house 
ramption  being,  cracked,  gave  way,  and  were  damaged. 

to  The  second  count  charged  the  defendant  with  having 


right* andl  at  negligently,  &c.,  dug  the  drain,  whereby  the  walls  of  the 
miuUBto Se^  ®*^^  dwelling-house  were  undermined,  cracked,  and  dam- 
new  owner  an     aged. 

andconBeqnent-  The  defendant  pleaded,  first,  not  guilty  to  the  whole 
plirtewithtOT^  declaration;  and  secondly,  to  the  first  count,  that  the 
^m^^^T^^  plaintiff  was  not  entitled  to  have  her  said  messuage  or 
times,  the  pos-  dwelling-house  supported  by  the  said  land  and  premises 
joy  the  right  to  of  the  defendant  adjoining  thereto.  Upon  which  pleas  is- 
T^^^  sues  were  joined, 
wholly  inde-  At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit- 

pendent  of  the 

question  of  the  tiugs  after  last  Term,  it  appeared  that  the  plaintiff's  and 
S3c"*^  "  ^^  defendant's  houses  adjoined  each  other,  being  numbers  5 
and  6  in  the  same  street ;  and  that  the  action  was  brought 
to  recover  compensation  for  damage  done  to  the  plaintiff's 
house  by  the  disturbance  of  its  foundationa  The  houses 
had  been  originally  the  property  of  the  same  person;  and 
in  August,  1847,  he  demised  them  both  to  one  Watmough, 
by  separate  instruments,  for  ninety-nine  years.  Wat- 
mough  mortgaged  them  to  one  Brown,  and  he  assigned 
his  interest  in  the  mortgage  to  one  Halliday,  who,  under 
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a  power  contained  in  the  deed  of  mortgage,  sold  one  of  186a 
the  houses  to  the  plaintiff  in  July,  1849,  and  the  other 
house  to  the  defendant  in  the  following  month  of  Septem- 
ber. At  the  time  the  houses  were  built,  there  was  no  pub- 
lic sewer,  but  the  ground  landlord,  under  the  supervision 
of  the  Commissioners  of  Sewers,  made  a  sewer  through 
the  public  street  for  the  convenience  of  the  tenants;  and 
the  defendant,  by  the  consent  of  the  Commissioners,  formed 
a  drain  in  connexion  with  the  public  sewer  through  his 
own  house.  In  making  this  drain,  the  damage  was  occa- 
sioned for  which  the  present  action  was  brought 

On  the  part  of  the  defendant,  it  was  objected  that,  un- 
der this  state  of  circumstances,  the  action  could  not  be 
maintained,  inasmuch  as  the  plaintiff  had  not  established 
her  right  to  the  support  she  claimed.  The  Lord  Chief 
Baron  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  with  25Z.  damages,  leave  being  reserved  to 
the  defendant  to  move  to  set  that  verdict  aside,  and  to  en- 
ter a  verdict  for  him.  / 

Lush  moved  accordingly  (Nov.  8). — ^The  question  is, 
whether  the  plaintiff  had  the  right  to  the  support  of 
the  defendant's  house.  There  was  no  evidence  that  the 
plaintiff's  title  was  prior  to  that  of  the  defendant's,  and 
therefore  there  could  be  no  presumption  of  the  existence 
of  the  right  relied  upon  by  the  plaintiff.  Both  the  parties 
claim  under  the  mortgagee  of  the  original  lessee.  All  that 
the  mortgagee  could  assign  was  his  interest  in  the  pre- 
mises, and  non  constat  but  that  the  defendant's  title  was 
prior  to  that  of  the  plaintiff's.  [Parke,  B. — I  do  not  think 
that  the  question  of  priority  affects  the  matter;  where  the 
owner  of  two  houses  adjoining  each  other  conveys  one  of 
them  away,  it  is  to  be  presumed,  until  the  contrary  ap- 
pears, that  he  reserves  to  himself  the  right  to  the  support 
of  the  house  conveyed.  The  owners  of  the  houses  are  en- 
titled to  their  mutual  support    If,  therefore,  the  defend- 
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1853.  ant's  title  was  the  prior  of  the  two,  stUl  the  owner  of  the 
fee  reserved  to  himself  this  right.  In  PinningUm  v.  ChJr 
land  (a),  which  was  the  case  of  a  right  of  way,  we  held  that 
the  question  as  to  the  priority  of  the  title  of  the  parties 
made  no  difference.  And  I  do  not  see  why  the  right  to 
mutual  support  should  stand  upon  a  different  footing. 
The  defendant  would  have  no  right  to  obstruct  the  plain- 
tiff's lights.]  The  grantee  cannot  convey  a  greater  title 
than  he  has  himself.  If  he  could,  a  servient  tenement  might 
be  converted  into  a  dominant  tenement.  [Parke,  B. — 
Both  these  parties  derive  their  title  from  the  same  sourca 
The  legal  title  from  which  the  leases  proceeded  was  vested 
in  the  original  lessor.  It  must  have  been  intended  by  him 
that  each  of  the  tenants  of  these  houses  should  enjoy  his 
house  with  all  the  rights  to  which  it  was  entitled  in  its 
then  state  and  condition;  and  one  of  those  rights  is,  that 
each  house  should  have  the  support  of  its  neighbours'.]  If 
that  be  so,  the  owners  might  be  very  much  limited  in  their 
rights,  for  they  might  not  even  have  the  power  to  make  a 
drain.  [Parke,  B. — Perhaps  that  power  is  included  in  the 
right  granted.]  Secondly,  the  verdict  appears  to  have 
been  a  compromise,  for  if  the  plaintiff  was  entitled  to  any- 
thing, the  verdict  ought  to  have  been  for  a  much  greater 
amount  than  the  sum  awarded. 

The  Court  then  intimated  that  the  learned  counsel  might 
take  a  rule  nisi  upon  the  latter  point,  on  payment  of  costs; 
but  this  he  declined  to  do. 

Cur.  adv.  vult. 

^    Pollock,  C.  B.,  now  said — In  this  case  Mr.  Ltbsh  moved  - 
for  a  rule  nisi  to  set  aside  the  verdict  found  for  the  plaintiff 
with  25Z,  damages,  and  to  enter  a  verdict  for  the  defendant 
We  are  all  of  opinion  that  there  ought  to  be  no  rule.     It 
seems  to  be  clear  that,  where  a  number  of  houses  are  built 

(a)  Ante,  p.  1. 
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upon  a  plot  of  ground,  all  the  houses  belonging  to  the  same  1853. 
person,  being  all  built  together,  and  each  obviously  requir- 
ing the  mutual  support  of  its  neighbours'  for  their  com- 
mon protection  and  security,  such  right  of  mutual  support 
equally  exists,  whether  the  owner  parts  first  with  one 
house,  and  then  with  another,  or  with  two  together,  the 
ownership  of  the  latter  being  afterwards  divided,  either  by 
sale,  mortgage,  devise,  or  by  any  other  means.  The  right 
does  not  depend  upon  the  determination  of  the  fact  whe- 
ther the  houses  are  parted  with  at  one  or  at  separate  times. 
That  fact  cannot  affect  the  result  where  the  houses  are 
originally  built,  depending  upon  each  other,  and  requiring 
their  mutual  support.  It  seems  to  be  purely  a  matter  of 
common  sense,  that  the  possessors  are  not  to  be  deprived  of 
that  mutual  support,  and  that  a  person  in  possession  of  one 
of  the  houses  shall  not  be  permitted  to  say  to  his  neigh- 
bours, "You  are  not  entitled  to  the  protection  of  my  house; 
I  will  pull  it  down  to  the  ground,  and  will  let  the  houses 
upon  each  side  of  it  collapse  and  faU  into  the  ruins/'  The 
case  of  Pinninffton  v.  GoKflwid  fg^r^^wliich  is  a  recent  deci- 
sion of  this  Court,  seems  to  involve  the  same  principle. 
That,  however,  was  in  respect  of  a  right  of  way,  and  not 
of  a  right  of  support  But  we  are  all  of  opinion  that,  where 
houses  have  been  erected  in  common  by  the  same  owner 
upon  a  plot  of  ground,  and  therefore  necessarily  requiring 
mutual  support,  there  is,  either  by  a  presumed  grant  or  by 
a  presumed  reservation,  aright  to  such  mutual  support;  so 
that  the  owner  who  sells  one  of  the  houses,  as  against  him- 
self grants  such  right,  and  on  his  own  part  also  reserves 
the  right;  and  consequently  the  same  mutual  dependence 
of  one  house  upon  its  neighbours  still  remains.  Upon 
the  point  reserved,  therefore,  there  will  be  no  rule.  The 
learned  counsel  seems  also  to  have  objected,  that  the  find- 
ing of  the  jury  must  have  been  based  upon  something  in 
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1853.  the  nature  of  a  compromise,  inasmuch  as  the  damages,  if 
any,  should  have  been  much  greater  in  amount,  and  con- 
sequently that  the  verdict  requires  revision.  It  appears, 
however,  to  us,  that  although  there  are  cases  in  which 
such  an  argument  might  prevail,  the  present  case  does  not 
fall  within  such  principle.  In  the  case  of  an  action  on  a 
bill  of  exchange,  to  which  the  defendant  pleads  only  that 
the  bill  is  forged,  and  the  jury  find  a  verdict  for  the  plain- 
tiff, with  damages  one  farthing,  thereby  compromising  the 
matter  by  finding  that  the  bill  is  not  forged,  and  yet  giv- 
ing the  plaintiff  nominal  damages  only,  the  Court  would 
clearly  see  that  the  verdict  is  inconsistent,  and  that  the 
jury  had  failed  to  discharge  their  duty.  That  principle 
does  not  apply  where  the  damages  are  large.  And,  more- 
over, in  this  case  there  was  evidence  to  shew  that  the 
foundation  of  the  plaintiff's  house  was  not  very  secure, 
and  consequently  there  was  some  colour  for  the  view  which 
the  jury  took  of  the  amount  of  damage  occasioned  by  the 
defendant's  act  The  Court  are  of  opinion  that  the  de- 
fendant is  not  entitled  to  a  rule  for  a  new  trial  upon  this 
point,  except  upon  payment  of  costs ;  and  the  learned  coun- 
sel has  declined  to  accept  the  rule  upon  that  condition. 

Rule  refused.  / 


MIOHABLMAS  TBRM,   17  VICT. 


Skipp  u  The  Eastern  Counties  Railwat  Compakt.         2iov.  24. 

JL  HE  dedaration  stated,  that,  before  and  at  the  time  of  The  piaintifl^ 
the  plaintiff's  entering  into  the  service  and  emploj  of  the  ^pi^i^tof 
defendants,  and  of  the  committing  of  the  grievance  herein-  If'^^^^com- 
after  mentioned,  the  defendants  were  the  proprietors  of  a  mj>  ^  duty 

being  to  attach 

certain  railway,  and  used  and  accustomed  to  carry  pas-  the  cairiages  of 
sengers  and  goods  as  common  carriers  for  hire  upon  the  tmiJi^toSe 
said  railway,  in  and  by  and  with  certain  trains  of  carriages  !^"J^^^ 
and  trucks  drawn  by  locomotive  engines  upon  the  said  under  the  car- 
n^ilway;  and  certain  servants  of  the  defendants  called  leyereiTlnjnr- 
gnards  were  then  used  and  accustomed,  amongst  other  du*  ^del^MSjr* 
ties,  to  aid  and  assist  in  preparing  trains  to  be  started  up-  the  Company'* 

staff  for  the 

on  the  said  railway;  of  all  which  premises  the  defendants  perfonnance  of 

then  had  notice.    And  thereupon  the  plaintiff  entered  in-  ^ot  sufficira^ 

to  the  service  and  employ  of  the  defendants,  and  the  ^^^' 

defendants  retained  and  employed  the  plaintiff,  and  he  employed  in 

--  1.  •       m  •         i»         t  "I   t^  particular 

then  became  their  servant  in  the  capacity  of  such  guard  service  for  leye- 
as  aforesaid,  upon  the  term  and  condition  (amongst  ^^^^^^ 
others),  that  the  defendants  should  take  all  due  and  reason-  ""^  ^^  °<^* 

made  any  com- 

able  means  and  precautions  in  order  to  prevent  unreason-  plaint  on  the 
able  and  unnecessary  danger  being  caused  to  the  plaintiff  o>mpany :— ^ 
in  the  performance  of  his  duty  as  such  guard  as  aforesaid.  ^^1^^^ 
Yet  the  plaintiff  in  fact  saith  that,  although  he  continued  not  liable. 

,  ,  '  ^  ^  Under  snch 

in  the  said  service  and  employ  of  the  defendants  in  the  ciieomstances^it 
capacity  and  upon  the  terms  and  conditions  aforesaid  for  for'^the  jwy '*^" 
a  long  time,  and  the  plaintiff  during  all  that  time  did  all  ^^^^^^ 
things;  and  all  things  then  occurred  and  happened  neces-  ^Bnts  employ- 
sary  to  entitle  him  to  have  the  said  term  and  condition  pan/is  raffi.™ 
performed  by  the  defendants;  yet  the  defendants  did  not,  fo^°^*of Sr 
during  the  said  last^mentioned  time  or  any  part  thereof,  work. 
take  such  due  or  reasonable  means  or  precautions  as  afore- 
said, but  altogether  omitted  so  to  do;  and  a  certain  train, 
which  the  plaintiff  in  the  performance  of  his  duties  as 
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1853.        such  guard  as  aforesaid  had  to  aid  and  assist  in  preparing 

Skipp         to  be  started  on  the  said  railway,  and  whilst  the  plaintiff 

Bastun      "^^  ^^  aiding  and  assisting  as  last  aforesaid,  for  the  want 

C0UNTIB8      of  the  defendants  taking  such  due  or  reasonable  means  or 
Railway  Ckx  .  1      ' 

precautions  as  aforesaid  in  that  behalf,  and  on  no  other 

account,  cast  and  threw  the  plaintiff,  whilst  he  was  per- 
forming his  said  duty  as  such  guard  as  aforesaid,  down  to 
and  upon  the  said  railway  and  under  the  said  train,  and 
the  wheels  of  the  same  then,  by  means  of  the  premises, 
crushed  the  arm  of  the  plaintiff,  whereby  the  plaintiff  was 
forced  and  obliged  to  and  did  hare  his  arm  amputated, 
and  was  hindered  and  prevented  from  performing  or 
transacting  any  affairs  or  business;  and  the  plaintiff,  by 
reason  of  the  said  amputation,  will  never  again  be  able  to 
obtain  his  livelihood.  Plea,  not  guilty,  and  issue  there- 
on. 

At  the  trial,  before  JIfarf in,  B.,  at  the  London  Sittings  in 
the  present  Term,  it  appeared  that  the  action  was  brought 
by  the  plaintiff  to  recover  compensation  for  an  injury  he 
had  received  whilst  in  the  service  of  the  Company.  The 
plaintiff  had  for  many  years  acted  as  a  guard,  and  had 
for  three  months  prior  to  the  accident  been  on  duty 
at  Lea  Bridge  station  upon  the  line.  It  was  his  duty 
at  that  station  to  attach  the  trucks  of  the  goods  train 
which  were  to  proceed  to  Norwich.  The  time  allowed  for 
the  duty  was  limited,  as  the  next  passenger  train  followed 
in  about  a  quarter  of  an  hour.  In  attaching  the  trucks 
the  plaintiff  was  knocked  down,  and  his  arm  was  so  se- 
verely injured  that  it  became  necessary  to  amputate  it 
Evidence  was  given  to  shew  that  the  work  was  too  much 
for  the  number  of  servants  employed  by  the  Company; 
but  it  did  not  appear  that  the  plaintiff  had  ever  made  any 
complaint  upon  the  subject  to  the  Company. 

Upon  this  state  of  facts,  the  learned  Judge  was  of  opinion 
that  the  Company  was  not  liable.  The  plaintiff's  counsel 
requested  that  the  case  might  be  submitted  to  the  jury. 
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but  this  his  Lordship  declined  to  do ;  and  the  plaintiff  was        1853. 
nonsuited. 

James  now  moved  for  a  rale  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. — ^The  plaintiff  does  not  dispute  the 
general  principle  which  has  been  recognised  and  acted 
upon  in  the  cases  of  JTW^tn^on  t.  York^  Newcastle^  and 
Berwick  Railway  Company  (a),  Wigmare  v.  Jay  (i),  and 
PriesUey  v.  Fotater  (o),  that  a  master  is  not  in  general  lia- 
ble to  one  servant  for  damage  resulting  from  the  negli- 
gence of  another;  but  he  rests  his  present  cause  of  action 
upon  a  different  ground.  The  plaintiff  complains  that 
the  misfortune  occurred  by  reason  of  the  defendants'  omis- 
sion to  provide  a  sufficient  number  of  servants  to  perform 
the  work  in  which  he  was  engaged.  The  only  plea  being 
not  guilty^  the  first  question  is,  what  are  the  allegations 
in  the  declaration  which  are  admitted.  The  allegation  of 
the  duty  which  the  defendants  have  imposed  upon  them- 
selves, and  upon  which  undertaking  the  plaintiff  entered 
their  service,  is  not  traversed.  [Parke,  B. — ^The  defend- 
ants were  bound  to  use  all  due  and  reasonable  care  only. 
Here  the  plaintiff  was  engaged  in  the  same  work  for  seve- 
ral months,  and  made  no  complaint  whatever  as  to  the  in- 
adequacy of  the  means  employed  If  he  felt  that  he  was 
in  danger,  by  reason  of  the  want  of  a  sufficient  number  of 
fellow-servants,  he  should  not  have  accepted  the  service.] 
The  time  allowed  for  the  work,  in  the  performance  of 
which  the  accident  occurred,  was  very  limited.  [PkUt,  R 
— ^The  case  falls  within  the  maxim,  volenti  non  fit  injuria. 
McMrivn,  B. — I  acted  upon  that  principle  at  the  trial,  being 
of  opinion  that  the  Company  was  not  liable,  as  the  plain- 
tiff had  done  the  same  work  for  several  months,  without 
any  intimation  on  his  part  that  he  was  unable  to  carry  it 
on ;  and  I  therefore  considered  him  a  voluntary  agent.]    It 

(a)  6  Exch.  343.  (b)  Id.  364.  (c)  3  M.  &  W.  1. 

Q2 
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1863.  was  a  question  for  the  jury,  whether  the  Companj  had  in 

Skipp  ^^^^  employment  a  sufficient  number  of  servants  for  the 

»•  performance  of  this  work.    If  they  had  not,  they  did  not 

C0UNTIX8  use  due.and  reasonable  care  to  prevent  danger. 

.  Railway  Ca 

Parke,  B. — ^There  ought  to  be  no  rule.  This  is  an  at- 
tempt to  cast  upon  the  jury  the  duty  of  fixing  the  number 
of  servants  which  a  Railway  Company  ought  to  have;  but, 
in  a  case  like  the  present,  the  Company  are  themselves  the 
proper  judges  of  the  number  they  require  for  carrying  on 
the  business  of  the  line;  and  the  question  proposed  was 
not  a  proper  one  for  the  jury. 

Alderson,  B. — As  between  the  public  and  the  Company, 
the  former  may  be  the  proper  judges  of  the  number  of  ser- 
vants required;  but  that  is  not  so  as  between  the  Company 
and  their  own  servanta 

Platt,  B.,  concurred. 

Martin,  B. — I  think  that  if  the  case  had  gone  to  the 
jury,  they  must  have  found  a  verdict  for  the  defendants. 
But  as  I  entertained  a  very  strong  opinion  upon  the  mat- 
ter, I  thought  it  clearly  to  be  my  duty  not  to  leave  the 
case  to  them,  upon  the  chance  of  their  finding  a  verdict 
for  the  plaintiff  from  motives  of  commiseration.  The 
plaintiff  brought  the  accident  upon  himself,  for,  if  he  found  ' 
that  he  could  not  do  the  work  which  was  set  him,  he 
ought  to  have  declined  it  in  the  first  instance.  He,  how- 
ever, carried  it  on  for  several  months,  and  never  made  the 
least  complaint  upon  the  matter. 

Rule  refused  (a). 

(a)  Upon  this  subject  see  the  the  employment  of  the  defend- 

case  of  FartDeU  v.  Bi>9Con  ami  ants,  a  Railway  Company,  receiv- 

W(»iiexAeT  Rail^road  Corporation,  ed  an  injury  through  the  negli- 

4MetcairsAmericanBeporta,49.  gence  of  A.,  who,  though  a  ser- 

There  the  plaintiff  who  was  in  vant  of  the  Company,  was  em- 
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ployed  in  a  diflferent  department,     liable:  the  principle  expounded         1853. 

A,  "was a  carefol and  trustworthj     by  this  Ck)urt  in FrietUey  v./bio-  ^     v     "^ 

servant^  and  was  known  to  be     2sr,  (3  M.  &  W,  1),  being  folly  re-  ^^^^ 

such  by  the  plaintiff  The  Court     oqgnifled.  Easxton 

held  that  the  Company  were  not  Countzbs 

Railway  Ckx 


Qi 
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JUAIN'  moved  for  a  rule  calling  upon  the  plaintifF  to  A  pUuntiff,  be- 
shew  cause  why  the  declaration  in  this  case  should  not  be  tion  oAhe^^ 

It  appeared  by  the  affidavits,  that  the  writ  of  summons  ""^c®  o^t^« 

^^  <>  ^  writofsnm- 

in  the  cause  was  sued  out  on  the  13th  of  April,  1852,  and  mom  had  been 
that  the  writ  was  personally  served  upon  the  defendant  in  ^^^  defendant, 
the  following  month  of  August.  In  October  the  Common  ^"J,^  ^ 
Law  Procedure  Act,  J5  &  16  Vict.  c.  76,  came  into  opera-  Procedure  Act, 
tion.  On  the  13th  of  November  following  the  plaintifF  c.  76,  had  come 
entered  an  appearance  for  the  defendant  sec.  stat  in  pur-  Sed^anappeap. 
suance  of  the  old  practice,  and  the  declaration,  which  was  f^  ^'  ^  ^«- 

^  fendantiec. 

according  to  the  form  then  in  use,  was  filed  at  the  same  stat,  and  filed 
time.  On  the  12th  of  November,  1853,  notice  of  the  de-  wMch  waa^in"' 
claration  was  served  upon  the  defendant  Wc^™  ^  "*. 

ing  of  that  Act; 

Quain^  in  support  of  the  motion. — The  .plaintiff  is  out  of  of  the  d^iua- 
Court,  as  he  did  not  declare  for  more  than  a  year  after  the  ^^^SiedrfSid" 
service  of  the  writ  of  summons;  for  the  notice  of  the  de-  anttiiimore 

than  a  year 

claration  was  not  served  upon  the  defendant  until  after  the  after  the  serrice 

expiration  of  a  much  longer  period.    According  to  the  old  ^umi^M:— 

practice,  the  plaintiff  was  clearly  out  of  Court;  and,  as  the  ^Jj^J^* 

declaration  is  in  the  old  form,  the  Common  Law  Proce-  not  declared 

dure  Act  does  not  in  any  way  assist  the  plaintiff.    Seve-  ]^d  dierefoir^' 

ral  authorities  may  be  cited  upon  the  point,  which  are  ^ou* ™of 

uniformly  in  the  defendant's  favour. — The  Court  having  Comt. 
granted  a  rule  nisi. 
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18A3.  WHies  shewed  cause  in  the  first  instance.— ^Rie  plaintiff 

.  would  not  contest  the  pointy  if  the  defendant  would  not  be 
at  liberty,  in  case  he  should  be  successful  in  his  present 
application,  to  plead  the  Statute  of  Liinitatiotts  to  the  plain- 
tiff's claim  in  another  action.  First,  the  question  may  be 
considered  as  if  the  Common  Law  Procedure  Act  had  not 
been  passed.  Now  the  defendant  will  rely  upon  the  rule 
of  Hilary  Term,  2  WilL  4,  r.  35,  by  which  it  was  ordered, 
that  "  a  plaintiff  shall  be  deemed  out  of  Court  unless  he 
declare  within  one  year  after  the  process  is  returnable." 
And  the  cases  of  Wcyrley  y.  Lee{a)  and  Wed  v.  RadfordQi) 
will  be  cited  in  support  of  the  position  laid  down  in  1  Arch- 
hold's  Practice,  p.  189,  that  "  the  declaration  is  deemed 
filed  only  fi*om  the  service  of  the  notice;  therefore,  a  rule 
to  plead,  or  the  like,  before  service  of  notice  of  filing,  un- 
less entered  on  the  same  day,  would  be  irr^ular/'  But 
these  cases  are  no  authority  for  the  position  as  to  the 
effect  of  declaring;  for  they  proceeded  merely  upon  ano- 
ther rule  of  Court,  which  required  the  plaintiff  to  de- 
clare within  two  terms  after  the  return  of  the  writ»  and 
gave  the  defendant  leave,  in  case  the  plaintiff  allowed  that 
time  to  elapse,  to  sign  judgment  of  non  proa  These  cases, 
therefore,  cannot  be  relied  on  as  defining  the  meaning  of 
the  terms  '^  declaring  within  the  year.''  The  declaration, 
though  delivered  after  the  year,  would  be  good  for  some 
purposes,  although  it  must  be  admitted  that  the  plaintiff 
would  not  be  entitled  to  proceed  to  judgment  The  rule 
upon  which  the  defendant  relies  is  ako  to  be  found  in 
Lush's  Practice,  p.  335.  {Parhe^  B. — ^Merely  filing  the  de- 
claration in  the  office,  without  giving  the  defendant  notice 
of  it,  is  not  ^'  declaring"  within  the  meaning  of  the  rule. 
That  proceeding  is  only  a  step  towards  declaring.  The 
plaintiff  does  not  "  declare"  unless  he  gives  the  defendant 
notice  of  his  cause  of  action.]  Suppose  the  declaration 
were  ordered  to  be  considered  as  the  commencement  of 

(a)  2  T.  R  112.  (6)  3  Burr.  1452. 
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the  suit,  the  notice  would  have  reference  to  the  dechura-  ^^^^^ 
tion.  [PlaU,  B,— In  Tidd's  New  Practice,  p.  206,  the 
learned  author  says,  ^^  Mr.  Justice  BuUer  having  express- 
ed an  opinion  in  the  case  of  Worley  v.  Lee(a),  that,  by  the 
general  rules  of  law,  a  plainti£f  must  have  declared  against 
a  defendant  within  twelve  months  after  the  return  of  the 
writ,  though,  by  the  rules  of  the  C<yurt,  if  he  did  not  deli- 
ver a  declaration  within  two  Terms,  the  defendant  might 
have  signed  a  judgment  of  non  pros,  it  was  settled  agree- 
ably to  that  opinion,  that  unless  he  took  advantage  of  the 
plaintiff's  neglect  by^signing  a  judgment  of  non  pros,  the 
plaintiff  might  deliver  his  declaration  at  any  time  within 
a  year  next  after  the  return  of  the  writ''  And  he  then 
cites  the  rule  of  Hilary  Term,  2  Will  4,  r.  35.  And  at 
page  460  of  his  General  Plractice,  he  says,  "  If  the  declara- 
tion be  filed  and  notice  thereof  given  to  the  defendant 
or  his  attorney,  it  is  deemed  to  be  a  good  declaration  from 
the  time  of  such  notice  only;  and  therefore  a  rule  to  plead 
in  such  a  case  given  before  notice  of  declaration  is  irr^u- 
kr.''  It  appears  to  me  to  be  a  plain  proposition,  that  the 
notice  is  necessary  to  complete  the  act  of  "  declaring;'' 
and  therefore,  if  there  is  no  notice,  there  is  no  declara- 
tion.] It  is  submitted,  that  declaring  and  giving  notice 
are  distinct  matters.  The  58th  section  of  the  Common 
Law  Procedure  Act  does  not  contain  the  word  "  notice." 

Secondly,  since  the  New  Rules  of  Hilary  Term,  1 853,  no 
notice  is  necessary.  Those  rules  abolish  all  previous  rules. 
[Parke,  B. — This  proceeding  was  taken  before  those  rules 
came  into  force.] 

Lastly,  the  declaration  sufficiently  complies  with  the 
28th  section  of  the  Common  Law  Procedure  Act,  to  call 
upon  the  defendant  to  plead  to  it.  It  will  be  objected 
that  no  copy  of  the  writ  of  summons  has  been  filed,  as  re- 
quired by  that  section;  but  that  is  a  mere  irregularity. 
In  OoocUiffe  v.  Neaves  (6),  it  was  held  that  the  27th  and 

(a)  2  T.  E.  112.  (J)  8  Exch.  134. 
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^868;^  28th  sections  of  the  Act  apply  only  to  future  cases  of  non- 
appearance; but  there  the  plaintiff  entered  an  appearance 
for  the  defendant  sec.  stat  before  that  Act  came  into  oper- 
ation. 

Quain  was  not  called  upon  to  support  the  rule. 

Parke^  B. — ^We  are  all  of  opinion  that,  according  to  the 
true  meaning  of  the  words  '^  declare  within  the  year/'  the 
plaintiff  must  have  either  delivered  his  declaration  within 
the  year,  or,  having  filed  it,  must  have  given  notice  to  the 
defendant  within  that  time.  In  short,  the  term  to  "de- 
clare "  means  either  the  delivery  of  the  declaration  itself, 
or  the  giving  notice  of  it,  so  that  a  plaintiff  does  not  de- 
clare until  he  informs  the  defendant  of  the  cause  of  action. 
The  plaintiff  here  has  not  done  that  within  the  prescribed 
period.  It  is  not  to  be  presumed  that  the  defendant 
knows  anything  about  the  declaration  until  he  has  had 
notice  of  it,  as  he  cannot  be  taken  to  be  acquainted  with 
what  goes  on  in  the  office.  He  is  not  bound  to  do  that^ 
and  it  is  very  reasonable  that  in  the  meantime  he  should 
be  at  liberty  to  go  about  his  business  as  if  no  adverse  pro- 
ceeding were  on  foot.  The  plaintiff  is  therefore  too  late, 
and  the  rule  must  be  absolute. 

Alderson,  B. — ^The  point  was  in  reality  decided  hjBuUer, 
J.,  in  Worley  v.  Lee;  for  the  question  there  was,  whether 
the  plaintiff  had  declared  within  the  year,  and  it  was  held 
that  he  had. 

Platt,  R — ^There  must  be  both  a  declaration  and  notice 
of  it  Both  acts  are  necessary  to  make  the  declaration 
complete. 

Martin,  B. — ^The  Common  Law  Procedure  Act  does  not 
help  the  plaintiff,  as  the  declaration  is  not  in  conformity 
with  the  Act 

Rule  absolute,  without  costs. 
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Palheb  V.  CooPEB  and  Others.  Mv.  la 

XHTS  WES  an  action  for  the  infiringement  of  a  patent  The4ittno. 

granted  to  the  plaintiff,  for  ^'certain  improvements  in  the  ^^le^ykt  & 

manufacture  <rf  candles,  and  also  in  the  machinery  for  the  2\"?™  *^* 

'  ^  defendaat  in  an 

mannfitcture  of  such  matters.'^    The  declaration  was  in  action  for  the 

-  —  infrinffemont  of 

the  common  form.  a  patent,  to  de- 

The  defendants  pleaded,  first,  not  guilty;  secondly,  that  pi^  A?ij?- 

the  plaintiff  was  not  the  true  and  first  inventor;  thirdly,  tiraian  ofiny 

'  ^ '  objections  on 

that  the  invention  was  not,  at  the  time  of  making  the  let-  which  he  means 

ters  patent,  new;  fourthly,  that  the  specification  does  not  trid;Ldvhero 

particularly  describe  and  ascertain  the  nature  of  the  said  ^"*^°^**® 

invention,  and  in  what  manner  the  same  is  to  be  per-  prior  mer  or 

formed;  fifthly,  that  the  alleged  invention,  in  respect  of  particulars  most 

which  the  said  alleged  grievances  are  and  were  commit-  Jf^J^esa^ 

ted,  was  not  nor  is  the  working  or  making  of  any  inven-  '^J*^^  ^^  "* 

o  a  if  what  manner, 

tion  of  new  manufacture,  for  which  letters  patent  can  by  the  inyention 

law  be  granted.    Upon  these  pleas  issues  were  joined.  oj  puUbhed 

The  plaintiff,  with  his  declaration,  delivered  particulars  52^  oftSV- 

of  the  breaches  complained  of  in  the  action;  but  the  de-  ^^^i  "^^  in 

the  absence  of 

fendant  having  taken  out  a  summons  for  further  and  better  snch  statement, 

particulars,  an  order  was  made  thereon  by  Parke,  R ;  and  in  wm^^i^^. 

pursuance  of  such  order,  the  plaintiff  delivered  the  follow-  •d  from  giving 

^  '  *  evidence  of  snch 

ing  further  and  better  particulars  of  breaches : — ^'  That  the  prior  nser  or 

defendants,  on  or  about  the  5th  day  of  January,  1853,  at  i^e^^tiTk 

their  place  of  business  in  or  near  the  town  of  Manchester,  SSS^^Ton- 

sold  about  fourteen  dozen  pounds  weight  of  candles;  and  notbecaUedin 

aid  of  the  de- 

on  or  about  the  7th  day  of  the  same  month  about  five  and  fectire  particn- 

a-half  dozen  pounds  of  candles,  made  in  imitation  of  the  tion.  ^  ^^ 
plaintiff's  invention ;  and  the  defendants  have  also  sold  at 
the  same  place  large  quantities  of  such  candles,  the  pre- 
cise quantities  and  dates  of  sales  of  which  are  not  at  pre- 
sent known  to  the  plaintiff.  And  that  the  defendants 
made  or  caused  to  be  made  such  candle&'' 
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l8Aa  The  defendants  delivered  ^th  the  pleas  the  following 

particulars  of  objections,  dated  the  5th  of  February,  1853: 
— "  1.  The  candles  sold  by  the  defendants  resemble  can- 
dles made  and  sold  before  the  date  of  the  said  letters  pa- 
tent, more  closely  than  ihey  resemble  the  candles  described 
in  the  specification  of  the  said  letters  patent  2.  The  use 
of  coiled  wicks  and  twisted  cotton  in  the  form  of  a  helix, 
was  not  a  new  invention  in  the  manu£etcture  of  candles  at 
the  date  of  the  said  patent^  nor  was  the  plaintiff  the  in- 
ventor thereof.  3.  The  application  of  metallic  thread  or 
yam  in  candle-wicks  was  not  a  new  invention  in  the  mar 
nufacture  of  candles  at  the  date  of  the  patent^  nor  was  the 
plaintiff  the  inventor  thereof  4.  The  gyroping  of  wicks, 
or  a  gymped  wick,  was  not  a  new  invention  in  the  manu- 
facture of  candles  at  the  date  of  the  said  letters  patent, 
nor  was  the  plaintiff  the  inventor  thereof  5.  The  appli- 
cation of  bismuth  to  the  wicks  of  candles  was  not  a  new 
invention  at  the  date  of  the  said  letters  patent,  nor  was 
the  plaintiffthe  inventor  thereof  6.  Candles  having  wicks 
gymped  were  made  and  sold  by  the  defendants,  by  Messrs. 
Palmer  &  Co.,  of  London,  by  Mr.  —  Bull,  of  Leek,  Staf- 
fordshire, by  Joseph  Morgan,  of  Manchester,  or  some  or 
one  of  them,  before  the  date  of  the  plaintiff's  patent  7. 
Candles  with  a  wick  or  wicks,  to  which  or  to  some  portion 
of  which  bismuth  and  other  substances  producing  a  simi- 
lar effect  had  been  applied,  were  made  and  sold  by  the  de- 
fendants, by  Messrs.  Palmer  &  Co.,  of  London,  by  William 
Thatcher,  of  Manchester,  or  some  or  one  of  them,  before 
the  date  of  the  said  letters  patent  8.  Candles  and  candle- 
wicks,  substantially  the  same  as  are  alleged  by  the  plain- 
tiff to  be  an  infringement  of  his  said  letters  patent,  are  de- 
scribed in  the  specification  of  letters  patent  granted  to  the 
^d  William  Palmer,  on  or  about  the  9th  of  November, 
1841,  in  Newton's  London  Journal  for  June,  1843;  in  the 
specification  of  letters  patent  granted  to  Joseph  Morgan, 
on  or  about  the  11th  of  February,  1843;  and  in  other  spe- 
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cifications  and  books  relating  to  this  subject  9.  The  spe-  1853. 
cification  does  not  state,  with  sufficient  or  any  certainty,  "palmbr 
in  what  respect  the  candles  or  candle-wicks  described  there- 
in differ  firom  candles  and  candle-wicks  known  before  the 
date  of  the  said  letters  patent  10.  The  spedfication  does 
not  distinguish,  with  sufficient  or  any  certainty,  what  is 
new£pom  what  is  old,  so  as  to  afford  adequate  information 
as  to  what  is  the  improyement  claimed.  11.  The  impreg- 
nating thread  with  bismuth,  and  applying  the  same  to  one 
description  of  wick,  the  same  having  been  done  and  ap- 
plied to  other  descriptions  of  wicks  before  the  date  of  the 
said  letters  patent,  is  not  the  subject  matter  of  valid  let- 
ters patent  1 2.  In  the  making  of  candles  alleged  to  have 
been  made  and  sold  by  the  defendants,  no  process  is  pur^ 
sued  which  is  substantially  the  same  or  in  imitation  of 
anything  claimed  by  the  said  letters  patent  and  specifica- 
tion/' 

Upon  a  summons  taken  out  by  the  plaintiff  for  further 
and  better  particulars,  the  following  order  was  made  on 
the  9th  of  February,  by  Martin,  B. : — "  Upon  hearing  the 
attorneys  or  agents  for  the  plaintiff  and  counsel  for  the 
defendants,  I  do  order,  that,  as  to  the  fii;^t  objection,  the 
defendants  shall  be  confined  to  not  guilty;  and  no  evi- 
dence shall  be  given  by  the  defendants  in  support  of  the 
second,  third,  fourth,  and  fifth  of  the  objections  in  the  de- 
fendants' notice,  dated  the  5th  of  February,  1853,  except 
the  several  acts  of  user  and  publications  in  the  several 
other  particulars  of  objections  mentioned.  And  that,  as 
to  the  eighth  objection,  the  defendants  shall  state,  on  oi^ 
before  Saturday  next,  what  page  of  Newton's  London 
Journal  is  referred  to,  and  what  are  the  other  specifica- 
tions and  books  referred  to;  and  in  default  thereof  the 
defendants  shall  be  precluded  from  giving  evidence  at  the 
trial  in  respect  of  such  objections." 

In  pursuance  of  this  order,  the  defendants  delivered  fur- 
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ther  and  better  particulars  of  objectiona  These  parti- 
culars were  the  same  as  those  previously  delivered,  with 
the  exception  of  the  eighth,  which  was  as  follows:— 
"  8.  Candles  and  candle-wicks,  substantially  the  same  as 
are  alleged  by  the  plaintiff  to  be  an  infringement  of  his 
said  letters  patent,  are  described  in  the  specification  of 
letters  patent  granted  to  William  Palmer  on  or  about  the 
9th  of  November,  1841,  and  which  specification  was  pub- 
lished in  the  Repertory  of  Arts,  voL  1,  enlarged  series, 
p.  89;  in  the  specification  of  letters  patent  granted  to  Jo- 
seph Morgan,  on  or  about  the  ilth  of  February,  1843;  in 
the  specification  of  letters  patent  granted  to  William  Pal- 
mer, on  or  about  the  10th  of  August,  1830,  and  which  spe- 
cification was  published  in  Newton's  London  Journal  of 
Arts,  voL  1,  conjoined  series,  p.  254;  in  the  specification 
of  letters  patent  granted  to  W.  Palmer,  on  or  about  the 
1st  of  June,  1839,  and  which  specification  was  published 
in  the  Inventors'  Advocate,  vol  1,  p.  275 ;  in  the  specifi- 
cation of  letters  patent  which  were  granted  to  William 
Henry  Eempton,  on  or  about  the  1st  of  June,  1842,  and 
which  specification  was  published  in  Newton's  London 
Journal,  voL  22,  conjoined  series,  p.  29,  or  in  some  one  of 
the  said  specifications  and  books/' 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sit- 
tings after  Trinity  Term,  it  appeared  that  the  plaintiff's 
invention  was  described  in  the  specification  imder  three 
different  heads,  viz.  for  the  manufacture  of  candles:  first, 
with  coiled  or  twisted  wicks;  secondly,  with  gymped 
wicks,  and  in  a  particular  manner;  and,  thirdly,  with 
wicks  twisted,  to  which  bismuth  was  applied.  The  action 
was  brought  for  the  infringement  of  the  plaintiff's  patent 
by  the  manufacture  by  the  defendants  of  coiled  cotton 
wicks.  On  the  part  of  the  defendants,  evidence  was  offer- 
ed to  shew  that  these  kinds  of  wicks  had  been  used  prior 
to  the  date  of  the  plaintiff's  patent.  This  evidence  was 
objected  to  on  the  part  of  the  plaintiff,  on  the  ground  that 
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the  defendants  had  not  given  sufficient  notice  of  this  der  iss^. 
fence  in  their  particulars  of  objections.  It  was  also  ob- 
jected, that  the  2nd,  3rd>  Ith,  and  5th  objections  did  not 
comply  with  the  statute,  inasmuch  as  they  did  not  con- 
tain any  description  of  the  place  or  places  where  the  in- 
yention  had  been  used,  nor  of  the  manner  in  which  it  had 
been  used.  The  Lord  Chief  Baron  admitted  the  evidence, 
and  the  case  was  left  to  the  jury,  who  found  all  the  issues 
except  the  first,  viz.  on  the  plea  of  not  guilty,  for  the  de- 
fendants— ^leave  being  reserved  to  the  plaintiff  to  move  to 
enter  the  verdict  for  the  plaintiff  upon  those  issues  also. 

In  the  present  Term,  Sir  F.  Thesiger  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  evidence  ob- 
jected to  had  been  improperly  received.  And  he  also  con- 
tended that  the  learned  Judge  (Martin,  B.)  had  no  power 
to  make  the  order  of  the  9th  of  February. 

KnowleSy  Tomlinson,  and  Hindmarch  shewed  cause. — ^The 
object  of  the  stat.  16  &  16  Vict  c.  83,  s.  41  (a),  in  requiring 


(a)  That  section  enacts,  that^  the  proceedings  by  scire  facias 
''In  any  action  in  any  of  her  respectively;  and  at  the  trial 
Majesty's  superior  Ck>urt8  of  re-  *  of  such  action  or  proceeding  by 
cord  at  Westminster  or  in  Dub-  scire  fistdas,  no  evidence  shall  be 
lin,  for  the  infringement  of  letters  allowed  to  be  given  in  sapport  of 
patent,  the  plaintiff  shall  deliver  any  alleged  infringement  or  of 
with  his  declaration  particulars  any  objection  impeaching  the  va- 
of  the  breaches  complained  of  in  lidity  of  such  letters  patent  which 
the  said  action ;  and  the  defend-  shall  not  be  contained  in  the  par- 
ant,  on  pleading  thereto,  shall  ticulars  delivered  as  aforesaid: 
deliver  with  his  pleas,  and  the  F^vided  always,  that  the  place 
prosecutor  in  any  proceedings  by  or  places  at  or  in  which  and  in 
scire  facias  to  repeal  letters  patent  what  manner  the  invention  is  al- 
shall  deliver  with  his  declaration,  leged  to  have  been  used  or  pub- 
particulars  of  any  objections  on  lished  prior  to  the  date  of  the 
which  he  means  to  rely  at  the  letters  patent  shall  be  stated  in 
trial  in  support  of  the  pleas  in  such  particulars :  Provided  also, 
the  said  action  or  of  the  sugges-  that  it  shall  and  may  be  lawful 
tions  of  the  said  declaration  in  for  any  Judge  at  Chambers  to 
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IBSSL  a  specific  notice  of  the  defendant's  objections  is  to  give 
the  plaintiff  such  information  as  he  may  safely  act  upon. 
The  plaintiff  is  reqidred  to  give  the  defendant  notice  of 
the  particular  breaches  upon  which  he  intends  to  rely. 
These  particulars,  and  the  particulars  of  the  objections^ 
ought  therefore  to  be  read  together.  The  order  of  Jfar- 
Uny  B^  which  was  made  upon  the  summons  for  further  and 
better  particulars,  must  be  taken  to  confine  the  particulars 
to  the  user  by  the  parties  to  the  suit,  and  as  the  place  of 
manufacture  is  stated  by  the  plaintiff  himself  ia  the  par<- 
ticidars  of  breaches,  it  sufficiently  conforms  to  the  41st 
section  of  the  statute,  to  entitle  the  defendants  to  give  the 
evidence  relied  upon.  [Parke,  B. — -The  section  provides 
that  ^' the  place  or  places  at  or  in  which  and  in  what  man- 
ner the  invention  is  alleged  to  have  been  used  or  published 
prior  to  the  date  of  the  letters  patent  shall  be  stated  in 
such  particulars;'-  that  is  to  say,  in  the  defendant's  par- 
ticulars of  objections.  The  plaintiff's  particulars  allege  a 
user  after  the  date  of  the  patent.  The  defendant's  par- 
ticulars ought  to  give  the  plaintiff  such  information  as  will 
enable  him  to  make  the  necessary  inquiries  at  the  places 
named.  My  Brother  Alder  son  thinks  that  the  statement, 
that  the  candles  were  made  by  Messrs.  Palmer  &  Co.,  of 
London,  is  not  sufficient.  The  legislature,  in  endeavour- 
ing, by  this  Act,  to  get  rid  of  certain  technical  objections, 
have  created  other  difficulties.  Alder  son,  B. — ^I  think 
that  the  present  residence  of  the  parties  who  have  been 
the  users  of  the  invention  ought  to  be  stated,  as  other- 
wise the  plaintiff  would  not  know  where  to  go  for  his 

allow  such  plaintiff  or  defendant  ant  shall  be  entitled  to  begin,  and 

or   prosecutor    respectively   to  to  give  evidence  in  support  of 

amend  the  particulars  delivered  such  letters  patent ;  and  in  case 

as  aforesaid,  upon  such  terms  as  evidence  shall  be  adduced  on  the 

to  such   Judge  shall  seem  fit:  part  of  the  prosecutor  impeach- 

Provided  also,  that  at  the  trial  of  ing  the  validity  of  such  letters 

any  proceeding  by  scire  facias  to  patent,  the  defendant  shall  be 

repeal  letters  patent,  the  defend-  entitled  to  the  reply.'* 


MICHAELMAS  TERM,   17  ViCT.  237 

evidence.]  It  may  be  questionable  whether  the  4>l8t  sec- 
tion prohibits  the  admission  of  previous  user  where  the 
particulars  of  objections  omit  the  mention  of  the  place  at 
which,  or  the  manner  in  which,  the  invention  was  used 
before  the  date  of  the  patent  There  is  a  distinction  be- 
tween an  objection  to  the  particulars  and  to  the  admissi- 
bility of  the  evidence  at  the  trial.  If  the  particulars  are 
defective,  the  opposite  party  may  obtain  further  and  bet- 
ter particulars,  as  has  been  done  in  this  case  [Parke,  B. 
— Unless  the  particulars  contain  these  requisites,  the  evi- 
dence is  clearly  inadmissible] 

Sir  F.  Thmger  (with  whom  were  M.  Smith  and  0.  Chance) 
in  support  of  the  rule. — [Parke,  R — ^The  defendants  have 
succeeded  upon  certain  issues,  which  are  not  affected  by 
the  admission  of  the  evidence  objected  to;  and  the  practice 
in  such  case  is,  that  the  Court  will  not  make  the  rule  ab- 
solute for  a  new  trial,  if  the  defendant  consents  to  give  up 
that  particular  issue:  Hughes  v.  Hughes (a).^  In  that 
case  there  was  no  reservation  of  leave  to  move  to  enter 
the  verdict,  which  may  perhaps  warrant  the  Court  in  draw- 
ing a  distinction  between  it  and  the  present;  and  more-, 
over,  the  motion,  through  inadvertency,  was  not  made  in 
the  alternative,  to  enter  the  verdict  or  for  a  new  trial — 
He  was  then  stopped  upon  the  main  point 

Pollock,  C.  B. — ^We  think  that  the  evidence  ought  not 
to  have  been  admitted. 

Pabee,  B. — ^The  41st  section  peremptorily  requires  that 
the  particulars  of  objection  should  state  where  the  invention 
was  used,  and  in  what  manner  it  was  used  and  published 
before  the  date  of  the  patent  It  may  be  advisable  for  the 
future,  that  the  defendant  should  state  in  his  particulars 
that  Messrs.  A.  R  o^  London,  instead  of  Messrs.  A.  B.  of 
London  only,  used  the  invention. 

(a)  16  M.  &  W.  701. 
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186a  Aldsesok,  B. — ^niere  is  no  statement  whatever  of  the 

place  in  these  particulars,  although  in  one  of  them  the 
parties  are  named  and  the  manner  in  which  the  invention 
had  been  used. 

Platt,  B.,  concurred. 

The  case  then  stood  over,  and  the  rule  was  afterwards 
made  absolute  by  consent 

Rule  absolute  accordingly. 


Abv.  24.  Hall  v.  Scotsok. 

The  27tii  wc-  JLn  this  case,  Liiah  had  obtained  a  rule,  calling  on  the  de- 
mon Uw  Pro-  fendant  to  shew  cause  why  an  order  of  Orompton,  J.,  dated 
"tuY^l^  the  26th  of  October,  should  not  be  rescinded. 
76,  in  ewe  of         Jt  appeared  from  the  aflBdavits,  that  the  action  was 

the  non-appear- 

ance  of  the  de-  brought  to  recover  from  the  defendant,  a  penalty  of  1002. 
Ae^t  of  nm-  ^OT  keeping  a  house  for  musical  entertainments  without  a 
mons  M  indow-  Hcense.    The  writ  of  summons  was  issued  on  the  I7th  of 

ed  m  tbe  special  ^ 

fonn  therein  September,  and  was  specially  indorsed  imder  the  25th  sec- 
ablet  the  plain-  tion  of  the  Common  Law  Procedure  Act,  15  &  16  Vict  a 
jnd^i^cr*  ^^-  ^®  special  indorsement  was  as  follows: — "This  ac- 
*Jld**^d*°S^  tion  is  brought  to  recover  the  sum  of  lOOi,  forfeited  by  the 
pTOTiiions  of  defendant  under  the  25  Geo.  3,  c.  36,  s.  2."  Endeavours 
copy  rf  the  *  Were  made  to  serve  the  defendant  personally  with  the  writ 
mon^atOTce  of  summons;  and  on  the  18th  of  October,  on  the  groimd 
to  sign  final  that  such  service  could  not  be  effected,  the  plaintiff  ob- 

jadgmentfinthe       .       ,    t      i»  n       • 

form  contaibed    tamed  the  following  order  from  Lord  Campbell,  C.  J.,  giv- 

in  the  schedule 

to  the  Act 

And  the  lection  providei,  that  *^  it  shall  he  hwinl  for  the  Coort  or  a  Judge,  either  heforo  or  after 

final  judgmen^  to  let  in  the  defendant  to  defend,  upon  an  application  lupported  hy  aatiafiustoiy  affi* 

datits  accounting  for  the  non-appearance,  and  disclosing  a  defence  upon  the  merits.** 

An  application  to  set  aside  tiie  order  may  be  made  on  affidavits  contradicting  those  upon  which 
the  order  was  obtained,  without  disclosing  a  defence  upon  the  merits. 

Qmwv,  in  case  the  order  stands,  whether  the  judgment  signed  in  pursuance  of  it  can  be  let  aade 
without  fuch  affidafiti  as  are  mentioned  in  that  section. 
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ing  tbe  plaintiff  leave  to  proceed  in  the  action  "  as  if  per-  1853. 
sonal  service  had  been  effected  upon  the  defendant,  upon 
notice  of  application  having  been  made  for  this  order, 
and  a  copy  thereof  being  left  at  the  defendant's  residence; 
but  that  no  execution  issue  until  eight  days  after  such  no- 
tice has  been  given  and  copy  left  as  aforesaid/'  On  the 
J  9th  of  October,  a  copy  of  this  order,  and  notice  of  the  ap- 
plication, were  left  at  the  defendant's  residence;  and  on  the 
same  day  the  plaintiff  signed  final  judgment  in  the  action, 
for  the  sum  of  1002.  and  costs.  On  the  26th  of  October, 
Crompton,  J.,  upon  a  summons  taken  out  by  the  defend- 
ant, made  the  following  order>  which  the  plaintiff  now 
sought  to  rescind — "  That,  upon  payment  of  2Z.  costs,  the 
judgment  signed  be  set  aside,  and  the  defendant  be  let  in 
to  appear  and  defend,  and  that  he  do  appear  forthwith." 
On  the  hearing  of  the  summons  for  the  order,  no  affidavit 
whatever  was  produced  on  the  part  of  the  defendant,  and 
it  was  objected  that  the  statute  required  both  an  affidavit 
accounting  for  the  non-appearance  of  the  defendant,  as 
well  as  an  affidavit  of  merits.  The  learned  Judge  how- 
ever thought  that  the  defendant  ought  to  have  had  notice 
that  he  was  to  consider  himself  personally  served  with  the 
writ  of  summons,  and  that  he  should  also  have  had  a  rea- 
sonable time  to  appear  after  service  of  such  order,  and  be- 
fore the  judgment  was  signed;  and  that,  inasmuch  as  there 
was  no  "  debt,"  the  judgment  signed  was  irregular. 

Hawkins  shewed  cause. — The  order  by  which  final  judg- 
ment was  set  aside  was  properly  made,  for  that  judgment 
was  irregularly  signed.  It  is  submitted  that  the  statute 
requires  the  interval  of  a  reasonable  time  between  the 
making  of  the  order  and  notice  of  it,  and  the  signing  of 
judgment.  The  27th  section  provides,  that  "  the  plaintiff 
may,  upon  such  judgment,  issue  execution  at  the  expira- 
tion of  eight  days  from  the  last  day  for  appearance,  and 
not  before."     That  part  of  the  section  would  lead  to  the 

VOL.  IX.  B  EXCH. 
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1853.  inference,  that  the  judgment  cannot  be  immediately  signed. 
[Lush, — The  section  in  its  commencement  expressly  enacts, 
'^  that  it  may  be  lawful  for  the  plaintiff,  on  filing  an  affida- 
vit of  personal  service  of  the  writ  of  summons,  or  a  Judge's 
order  for  leave  to  proceed  under  the  provisions  of  this  Act, 
and  a  copy  of  the  writ  of  summons,  at  once  to  sign  final 
judgment/']  Assuming  the  judgment  to  have  been  regu- 
larly signed,  Crompton,  J.,  had  authority,  in  the  absence 
of  an  affidavit  of  merits,  to  set  that  judgment  aside  upcm 
equitable  terms.  The  effect  of  the  27th  section  is  not  to 
limit  the  authority  of  the  Court,  for  the  words  are  direc- 
tory only.  If  an  affidavit  of  merits  were  indispensable,  a 
defendant  might  be  subject  to  the  greatest  hardship  in 
an  action  like  the  present,  which  is  founded  upon  a  highly 
penal  statute,  the  proceeding  possessing  rather  the  char- 
acter of  an  indictment  than  that  of  a  civil  action.  The 
whole  defence  may  rest  upon  an  arguable  point  of  law,  and 
the  defendant  may  consider  that  he  cannot  either  con* 
scientiously  or  safely  make  such  an  affidavit.  [Parke,  B. 
— The  words  used  by  the  legislature  in  the  27th  section 
are  not  that  the  defendant  shall  be  let  in  to  defend  ''upon 
an  affidavit  of  merits  "  merely,  but  "  upon  an  application 
supported  by  satisfactory  affidavits  accounting  for  the  non- 
appearance, and  disclosing  a  defence  upon  the  merits." 
My  impression  is,  that  the  section  cannot  be  taken  to  re- 
quire the  defendant  to  make  such  an  affidavit  in  all  cases. 
Suppose  the  application  to  sign  judgment  were  grounded 
wholly  upon  affidavits  containing  a  variety  of  false  state- 
ments, every  one  of  which  the  defendant  is  able  to  con- 
tradict and  disprove,  could  it  be  said  that,  because  the 
plaintiff  has  succeeded  in  his  application  by  such  false 
statements,  it  would  be  incumbent  upon  the  defendant  to 
make  an  affidavit  disclosing  the  merits  of  his  case?  I  can- 
not help  thinking  that  the  affidavit  of  merits  is  only  re- 
quired where  the  Judge  is  of  opinion  that  the  judgment 
has  been  regularly  signed.     Alder  son,  B. — I  quite  agree 
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that  would  be  so  where  the  application  is  to  set  aside  1853. 
the  Judge  s  order  onl7.  Parke^  B. — Mr.  Justice  Crompton 
was  not  correct  in  supposing  that  the  plaintiff  was  not  en- 
titled to  sign  judgment  until  a  reasonable  time  after  a 
cop7  of  the  order  had  been  brought  to  the  defendant's  no- 
tice. LiLsfu — ^The  learned  Judge  seemed  also  to  think  that 
a  penal  action  was  not  within  the  meaning  of  the  section ; 
but  the  schedule  to  the  Act  referred  to  in  that  section 
contains  a  form  of  indorsement  on  a  writ  for  an  action 
brought  to  recover  a  penal  sum  (a).  Alderaon,  B. — It 
may  be  that  an  affidavit,  in  which  the  defendant  de- 
poses that  he  believes  that  he  is  not  guilty,  would  be 
a  sufficient  affidavit  of  merits  in  a  case  like  the  present.] 

Lush,  who  appeared  in  support  of  the  rule,  intimated 
that  he  would  relieve  the  defendant  from  the  necessity  of 
making  an  affidavit  of  merits,  upon  the  production  of  a 
satisfactory  ^affidavit  accounting  for  his  non-appearance, 
and  upon  payment  of  costs. — This  being  agreed  to,  the 
Court  (&)  said,  that  the  rule  would,  upon  those  conditions, 
be  discharged,  otherwise  it  would  be  made  absolute. 

Rule  absolute  (c). 

(a)  Sched.  A.,  No.  4.  order  stands,  the  Judgment  sign- 

(b)  Farke,B^Alder9(m,  B.,aEid  ed  in  parBuance  of  it  can  be  set 
PlaUf'B.  aside  without  such  affidavits  as 

(c)  The  reporter  has  received  are  mentioned  in  the  statute, 
the  following  note  from  one  of  The  Court  doubted  whether  the 
the  members  of  the  Court  before  words  of  the  27th  section,  being 
whom  the  case  was  argued :  ''The  affirmative,  took  away  the  gene^ 
Court  held,  that  an  application  ral  power  of  the  Court  over  its 
to  set  aside  the  order  may  be  judgments,  orwere  merelycumu- 
made  on  affidavits  contradicting  lative;  the  penalty  of  final  judg- 
the  affidavits  on  which  the  order  ment,  perhaps  to  a  large  amount^ 
was  obtained,  without  disclosing  in  a  case  of  default  of  appearance^ 
a  defence  on  the  merits.  But  not  capable  of  being  denied,  seem- 
they  doubted   whether,    if  the  ing  excessive," 

b2 
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^W.  3.  Emery  v,  Webster. 

Id  an  action  XN  this  cose,  an  Order  had  been  made  by  Parke,  B.,  on 

of  contract  to  the  6th  of  June  last,  setting  aside  the  replication  and  all 

pEFn^aTan  subsequent  proceedings  on  payment  of  costs,  the  plaintiff 

actor  for  three  ^o  repay  all  the  money  taken  by  him  out  of  Court,  and 

weekly  s^ary  the  costs  paid,  and  to  be  at  liberty  to  amend  his  declara- 

ciaration  claim-  tion  and  particulars  of  demand,  and  the  defendant  to  be 

^'^^    »t  Iit«'^y  to  plead  de  novo. 

wpongfai  dit-  It  appeared  by  the  affidavits,  that  the  defendant,  who 

plaintiff,  in  hu  was  the  lessee  of  the  Adelphi  and  Haymarket  theatres, 
dcnwnd^erely  ^^^  engaged  the  services  of  the  plaintiff  as  an  actor,  under 
daimedmfor   a  written  agreement,  to  perform  during  the  years  1851, 

iDiur  w6eK8  sa* 

laiy.  The  de-  1852,  and  1853,  at  the  weekly  salary  of  61,  7L,  and  8Z.,  in 
32Z.  into^onrt,  ©ach  year  respectively ;  and  that,  in  the  present  year,  the 
Srs^atto^yi  plaintiff  brought  an  action  against  the  defendant  for  hav- 
nnderthemii-    ing  broken  his  Contract,  by  wrongfully  dismissing  him. 

taken  inipres- 

sion  and  belief  On  the  ISth  of  May  the  declaration  was  delivered.  The 
tiff  wL^entiUed  declaration  in  substance  stated,  that  the  defendant  was 
"?j®'/'**!**™  possessed  of  the  Adelphi  and  Haymarket  theatres,  and 

of  declaration       ^  r  j  7 

to  recover  for      that,  by  agreement,  the  defendant  engaged  the  plaintiff  to 

fiiiir  weeks*  sa* 

lary  only,  took  perform  at  the  above-mentioned  theatres  during  the  years 

If 'S^a^d*  ^S5^»  1^52,  and  1853,  at  the  salaries  of  6Z.,  7i,  and  8i.  per 

gavenoticfiof  week  in  each  year  respectively;  that  the  plaintiff,  in  pur- 

which  were  ac-  suaucc  of  the  said  agreement,  entered  upon  his  engage- 

andpJud[  *Sit  ment;  but  that  the  defendant,  on  the  26th  of  March,  1853, 

d^yiafterwards,  wrongfully,  and  without  any  cause,  dismissed  the  plaintiff, 

the  piaintirs  and  refused  to  permit  him  to  continue  to  perform  for  the 

attomey,haTing 
discovered  his 
mistake,  obtain^ 

ed  a  Judge's  order  to  set  aside  the  replication  and  all  subsequent  proceedings,  with  leave  to  the 
plaintiff,  upon  refunding  the  money  so  paid,  and  the  costs,  to  amend  his  declaration  and  particuUin 
of  demand,  with  liberty  to  the  defendant  to  plead  de  novo.  It  was  deposed  at  the  time  of  the  ap- 
plication, that  the  money  had  been  taken  out  of  Court  wholly  under  a  mistake;  and  it  also  appear- 
ed that  the  plaintiff.,  a  short  time  previously,  had  been  offered  100/.  by  the  defendant  to  settle  the 
disputed  claim :  -  Held,  that,  under  the  circumstances,  the  order  was  rightly  made. 


MIOHABLMAS  TERM,    17  YICT.  243 

remainder  of  the  season,  or  to  pay  him  the  said  salary  iss3, 
upon  the  said  terms,  and  which  since  the  day  and  year 
last  aforesaid  had  become  due  to  the  plaintiff  according  to 
the  agreement;  and  the  plaintiff  claims  the  sum  of  1002. 
The  plaintiff,  by  his  particulars  of  demand,  which  were 
delivered  with  the  declaration,  claimed  322.  for  four  weeks' 
salary.  On  the  21st  of  May,  the  defendant  paid  the  sum 
of  322L  into  Court,  in  full  satisfaction  and  discharge  of  the 
plaintiff's  claim.  On  the  24th,  the  plaintiff  replied  by  tak- 
ing the  amount  out  of  Court,  and  he  prayed  judgment  for 
his  costs,  and  notice  of  the  taxation  of  costs  was  served; 
and  on  the  26th,  the  costs  were  taxed  and  paid.  On  the  1st 
of  June,  a  summons  was  taken  out  on  the  part  of  the  plain- 
tiff, calling  on  the  defendant  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty,  upon  refunding  the  amount  of  the 
money  taken  out  of  Court,  and  the  costs,  to  amend  the  plead- 
ings by  withdrawing  the  replication,  and  by  amending  the 
declaration  and  the  particulars  of  demand  in  conformity 
therewith,  by  increasing  the  claim  in  the  declaration  to  the 
^m  of  4002.  In  support  of  the  application  it  was  stated, 
that  the  plaintiff's  attorney  had,  in  taking  the  money  out 
of  Court,  acted  upon  the  mistaken  impression  and  belief, 
that  the  action  was  brought  to  recover  four  weeks'  salary 
only,  and  that  he  had  accepted  the  money  paid  into  Court 
by  the  defendant  solely  upon  that  supposition ;  but  that  he 
had  since  learnt  that,  under  such  form  of  declaration,  the 
plaintiff  might  recover  all  the  damages  occasioned  by  rea- 
son of  the  plaintiff's  wrongful  dismissal  by  the  defendant; 
and  moreover,  that  the  sum  of  1 002L  had  been  offered  to  the 
plaintiff  a  short  time  previously  in  satisfaction  of  his 
claim, 'Avhich  he  had  refused.  Upon  this  state  of  facts,  the 
preceding  order  had  been  made. 

BramweU,  in  last  Trinity  Term,  obtained  a  rule,  calling 
on  the  plaintiff  to  shew  cause  why  this  order  should  not  be 
rescinded. 
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1863.  Hawkins  shewed  cause. — The  power  of  the  learned 

Judge  to  make  the  order  cannot  be  disputed;  and  the 
Court,  in  granting  the  rule,  expressed  an  opinion  to  that 
effect.  The  only  question  therefore  is,  whether  the  order 
was  made  in  the  exercise  of  a  sound  discretion.  It  clearly 
appears  that  the  plaintiff's  attorney  acted  upon  a  mistaken 
notion  as  to  the  effect  of  this  form  of  declaration ;  for  he 
imagined  that  the  plaintiff's  claim  was  confined  by  it,  as  it 
was  by  the  particulars  of  demand,  to  the  claim  of  four 
weeks'  salary  only ;  and  that  the  declaration  had  no  refer- 
ence to  prospectiye  damages.  The  plaintiff's  application 
for  the  purpose  of  rectifying  that  mistake  was  promptly 
made,  and  the  justice  of  the  case  was  met  by  placing  the 
parties  in  statu  quo,  the  plaintiff  paying  all  the  expenses 
occasioned  by  the  blunder. — He  was  then  stopped  by  the 
Court. 

Brdmwell  and  Wordsworth  in  support  of  the  rule. — 
These  parties  entered  into  a  bargain,  by  which  the  plaintiff 
agreed  to  take  the  sum  of  322.  in  satisfaction  of  his  claim, 
and  the  plaintiff  now  seeks  to  re-open  the  whole  transac- 
tion, on  the  ground  perhaps  that  he  might  have  made  a  bar- 
gain which  would  have  been  more  advantageous  to  himself 
If,  before  the  commencement  of  the  suit,  the  plaintiff  had 
agreed  to  take  a  certain  sum  in  satisfaction  of  all  demands, 
and  the  defendant  had  paid  it,  the  Court  would  not  have 
interfered.  [Alderaoriy  B. — There  was  no  such  bargain 
here.  If  the  plaintiff  had  said  '^  I  will  take  322.  in  satis- 
faction of  aU  demands^*'  the  case  would  have  been  dif- 
ferent The  money  was  taken  out  of  Court  by  mistake, 
and  the  question  is,  whether  my  Brother  Parke's  order 
correcting  that  error  is  not  right.  PoUodc,  C.  B. — ^We  all 
think  that  there  was  not  a  concord  of  two  minds  upon 
the  matter,  and  consequently  that  there  was  no  agree- 
ment] The  Court  cannot  take  notice  of  what  may  have 
been  passing  in  the  mind  of  one  of  two  parties  in  entering 
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into  a  particular  arrangement  When  a  legal  agreement  issa 
is  concluded,  it  is  binding  upon  all  the  parties  to  it  The 
terms  of  the  bai*gain  here  were  distinct ;  and  the  fact  that 
the  plaintiff  might  have  settled  the  action  upon  better 
terms  does  not  entitle  him  to  set  aside  that  agreement. 
[Piatt,  B. — Suppose  a  defendant  were  to  plead  a  defence 
hj  mistake,  would  not  the  Court  allow  him  to  withdraw 
it?]  Where  there  has  been  an  error  in  the  proceedings, 
the  Court  would  give  the  party  making  the  error  leave  to 
correct  it — It  was  further  contended  that  the  learned 
Judge  had  not  jurisdiction  to  make  the  order. 

Pollock,  C.  B. —  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  There  is  no  ground  for  saying  that 
there  was  any  agreement  between  the  parties  at  alL  A 
certain  course  of  proceeding  was  adopted,  according  to  the 
rules  of  the  Court,  which  was  followed  by  the  result  of 
judgment  being  obtained  for  a  sum  less  in  amount  than 
that  which  the  plaintiff  meant  from  the  first  to  demand, 
and  for  which  he  intended  to  proceed,  the  costs  being 
thereupon  taxed  and  paid.  Shortly  afterwards,  the  plain- 
tiff, hearing  perhaps  of  a  decision  in  the  House  of  Lords, 
according  to  which,  after  such  a  course  as  the  one  he  had 
adopted,  he  would  be  precluded  from  proceeding  for  the 
ulterior  damages  to  which  he  was  fairly  entitled,  applied 
to  the  learned  Judge  to  set  aside  the  proceedings;  and 
at  the  same  time  he  offered  to  pay  all  the  costs,  for  per- 
mission to  retrace  his  steps  and  to  be  placed  in  his 
original  position;  making  out  that  the  money  had  been 
accepted  in  satisfaction  of  the  amount  claimed  in  the 
declaration  by  reason  of  a  mistake  and  blunder.  Under 
these  circumstances  the  learned  Judge  made  the  order; 
and  we  think  that  the  order  was  rightly  made.  At  the 
time  the  rule  nisi  was  moved  for,  the  Court  expressed 
an  opinion  that  the  learned  Judge  had  jurisdiction  to 
make  the  order;  and,  although  Mr.  Wordsworth  now  con- 
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1853.  tends  that  he  had  not,  it  is  unnecessary  to  expend  time 
in  giving  any  reason  for  that  which  has  been  already  dis- 
posed of;  for  the  only  ground  upon  which  the  rule  was 
granted  was,  whether  my  Brother  Parke  had  exercised 
a  sound  discretion  in  the  matter;  and  I  am  of  opinion 
that  he  has.  Many  cases  might  be  put  in  which  the 
Court  would  interfere.  A  case  occurred,  which  I  cannot 
find  at  this  moment,  where  the  plaintiff  was  the  holder  of 
a  bill  of  exchange  accepted  by  the  defendant ;  and  pend- 
ing an  arrangement  for  the  settlement  of  the  bill,  and 
just  before  the  money  was  about  to  be  paid,  the  bill  was 
delivered  to  the  defendant's  attorney,  cancelled,  by  mis- 
take, and  the  Court  ordered  the  bill  to  be  delivered  back 
again  to  the  plaintiff.  As  a  general  rule,  in  matters  con- 
nected with  the  administration  of  justice,  where  a  mistake 
is  discovered  before  any  further  step  is  taken,  the  Court  in- 
terferes to  cure  the  mistake,  taking  care  that  the  opposite 
party  shall  not  be  put  to  any  expense  in  consequence  of 
the  application  to  correct  the  error.  In  the  present  case 
the  application  was  made  within  a  reasonable  time:  and 
as  this  is  a  fruitless  attempt  to  set  aside  a  Judge's  order, 
the  rule  will  follow  the  ordinary  course,  and  must  be  dis- 
charged with  costs. 

Aldebson,  B. — I  quite  agree  that  my  Brother  Parke 
rightly  exercised  a  sound  discretion  in  making  this  order. 
The  Court  frequently  goes  much  further  than  it  does  in 
this  case,  as,  for  instance,  where  it  allows  a  plaintiff  to 
amend  the  writ  and  declaration,  to  prevent  the  operation 
of  the  Statute  of  Limitations.  According  to  the  argument 
of  one  of  the  learned  counsel,  a  defendant,  who  has  ob- 
tained an  advantage  of  that  kind,  ought  to  retain  it. 

Platt,  B. — It  is  not  possible  to  differ  this  case  from 
that  which  my  Brother  Alderaon  has  put.  The  plaintiff's 
attorney  was  under  the  impression  that  hi«  client  claimed 
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only  four  weeks'  salary  in  the  present  action,  and  the  parti-  1863. 
culars  of  demand  were  evidently  drawn  under  that  impres- 
sion; and  he  took  the  money  out  of  Court,  thinking  that 
the  plaintiff  could  not  recover  more  than  what  was  com* 
prehended  in  the  particulars  of  demand.  Immediately  he 
found  out  his  mistake,  he  applied  to  have  it  remedied. 
There  is  no  douht  about  the  power  of  a  learned  Judge  to 
make  the  order,  for  matters  of  this  kind  occur  daily  at 
Chambers.     That  point  is  perfectly  clear. 

Rule  discharged,  with  costs. 


Hall  v.  Grbbn.  jVcw.  24. 

L  HIS  was  an  action  of  debt,  to  recover  from  the  defend-  By  the  25  Geo. 
ant  a  penalty  of  lOOl.  under  the  stat.  25  Geo.  2,  c.  36,  for  ere^penon' 
keeping  a  room  for  public  music  and  other  public  entertain-  h,^*^^^ 
ments,  without  a  license  from  the  Quarter  Sessions.  The  gwden,  or  other 
defendant  pleaded  nil  debet,  upon  which  issue  was  joined,  public  dandng. 
At  the  trial,  before  PkUt,  B.,  at  the  Middlesex  Sittings  ""SL^^tell!" 
in  the  present  Term,  it  appeared  that  the  defendant  was  *?°?f^5^'*^® 

*^    ,  »  rr  like  kind,  in  the 

the  proprietor  of  an  hotel  in  Covent-garden,  and  that  a  cities  of  Lon- 

large  room  in  the  hotel,  capable  of  holding  from  two  to  minster,  or  ^ 

three  hundred  persons,  was  open  to  the  public  every  even-  ^^^therwr' 

ing  in  the  week,  Sunday  excepted,  from  eight  o'clock  to  withoutaiicense 

,       .  *  X  v-p  ttom  the  Quar- 

midnight     Tables  were  spread  for  refreshments,  at  which  ter  Sessions, 
persons  were  supplied  with  suppers,  including  wine  and  ^SJjt^inoV 
spirita     At  the  upper  end  of  the  room  there  was  a  raised  ^^T^  ^^f 
platform,  on  which  there  was  a  pianoforte,  and  songs  were  ^^^^^  ^e  st». 

tnte  where  snch 
entertainment 
as  that  mentioned  therein  is  not  the  primary  bat  merely  the  secondary  object  for  which  the  place  is 
kept  open  to  the  public,  as,  for  instance,  where  a  snpper  and  refreshment  room  is  open  to  the  public, 
in  which  musical  entertainments  are  constantly  given,  no  chaige  being  made  for  admission  only,  but 
where  persons  may  obtain  refreshment  upon  payment  of  what  they  may  be  pleased  to  order. 

It  is  an  inTariable  rule  of  practice,  that  a  rule  nisi  for  a  new  trial  is  not  granted  on  the  ground 
of  the  Tcfdict  being  against  the  evidence  in  an  action  on  a  penal  statute,  where  the  defendant  has 
obtained  the  verdict 
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1863.  gujjg  juj^  other  musical  performances  took  place  every 
evening.  The  musical  performers  were  paid  for  their  ser- 
vices, and  advertisements  were  issued  containing  descrip- 
tions of  the  musical  performancea  No  money  was  taken 
at  the  doors,  but  parties  paid  for  such  refreshments  as 
they  might  choose  to  order  in  the  room.  No  objection 
was  raised  to  the  respectability  of  the  company  frequent- 
ing the  room.  The  defendant  had  not  obtained  any  license 
for  music  and  singing.  The  learned  Judge  told  the  jury 
that  they  were  to  say  whether  the  room  was  kept  for  the 
principal  purpose  of  supplying  refreshments,  and  if  music 
and  singing  were  incidental  only  thereto;  but  at  the  con- 
clusion of  his  summing  up  he  told  them  that  it  might  be 
convenient  that  they  should  say  whether  the  object  for 
which  the  room  was  kept  open  was  to  supply  suppers  and 
refreshment  and  for  the  ordinary  purposes  of  an  hotel,  or 
for  music  and  singing,  or  for  both ;  and  the  jury  found  that 
it  was  kept  open  for  the  former  purpose  only,  and  not  for 
music  and  singing;  and  they  returned  a  verdict  for  the  de- 
fendant 

M.  Cfhamhers  now  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  of  the  verdict 
being  against  evidence. — The  jury  were  misinstructed  as 
to  the  true  meaning  of  the  2nd  section  of  the  25  Geo.  2, 
c.  36.  That  section  recites,  that  "  the  multitude  of  places 
of  entertainment  for  the  lower  sort  of  people  is  another 
great  cause  of  thefts  and  robberies,  as  they  are  thereby 
tempted  to  spend  their  small  substance  in  riotous  plea- 
sures, and,  in  consequence,  are  put  on  unlawful  methods 
of  supplying  their  wants  and  renewing  their  pleasures;", 
and  the  section  proceeds,  "  in  order,  therefore,  to  prevent 
the  said  temptation  to  thefts  and  robberies,  and  to  correct, 
as  far  as  may  be,  the  habit  of  idleness  which  has  become 
too  general  over  the  whole  kingdom,  and  is  productive  of 
much  mischief  and  inconvenience,  be  it  enacted,  &c.,  that 
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any  house,  room,  garden,  or  other  place  kept  for  public  1853. 
dancing,  music,  or  other  public  entertainment  of  the  like 
kind  in  the  cities  of  London  and  Westminster,  or  within 
twenty  miles  thereof,  without  a  license  had  for  that  pur- 
pose from  the  last  Middlesex  Quarter  Sessions  of  the 
Peace,"  fee,  shall  forfeit  the  sum  of  lOOL  Now  it  is  sub- 
mitted, that  if  music  or  other  public  entertainment  of  the 
like  kind  be  one  of  the  purposes  for  which  such  room  or 
other  place  is  kept  open  to  the  public,  although  such  en- 
tertainment be  merely  collateral  to  the  main  object  for 
which  the  place  is  kept  open,  a  license  from  the  Quarter  Ses- 
sions is  required;  and  in  the  absence  of  that  license,  the 
party  keeping  the  place  is  liable  to  the  penalty  mentioned 
in  the  Act  The  jury  were,  therefore,  wrongly  instructed 
as  to  the  construction  of  the  statute,  which  all  the  authori- 
ties shew  to  be  that  which  the  plaintiff  contends  to  be  the 
true  one.  [PlaU,  B. — No  extra  charge  was  made  for  the 
music.  There  was  no  payment  for  admission.]  That  fact 
does  not  affect  the  question  of  the  defendant's  liability. 
In  Archer  v.  WiUingrice  (a),  which  was  an  action  like  the 
present.  Lord  EUenborough^  C.  J.,  held  that  it  was  not 
necessary  that  money  should  be  taken  at  the  doors,  as  it 
was  merely  evidence  of  the  defendant's  being  the  owner  of 
the  house.  And  in  Oreen  v.  Botiieroyd  (6),  where  a  pay- 
ment was  made  at  the  doors  for  admission.  Lord  Tenterden, 
C.  J.,  held  it  to  be  immaterial ;  and  he  also  said,  "  With 
regard  to  the  respectability  of  the  company,  that  can  make 
no  difference;  for  if  they  had  been  the  members  of  the 
two  houses  of  Parliament  with  their  wives  and  daughters, 
the  law  would  equally  apply."  Now,  upon  the  objection 
to  the  mode  in  which  the  jury  were  instructed  upon  the 
law  of  the  subject,  the  case  of  Gregory  v.  Tavemor  (c)  is 
precisely  in  point     In  that  case  Oarrow,  B.,  directed  the 

(a)  4  Esp.  186.        (6)  3  Car.  &  P.  472.  (c)  6  Car.  &  P.  280. 
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1853.  jury  in  the  following  terms: — "It  is  not  by  any  means 
necessary,  to  bring  the  present  case  within  the  Act  of  Par- 
liament, that  the  room  should  have  been  kept  for  the  pur- 
pose of  music  or  dancing  only.  If  it  was  continually  used 
for  those  purposes,  it  will  be  for  you  to  consider  whether 
it  was  not  kept  for  them.  A  room  may  be  kept  for  drink- 
ing, music,  and  dancing;  but  if  music  was  one  o/ths  pur- 
poses for  which  it  was  kept,  it  is  a  case  within  the  Act  of 
Parliament."  [Parke,  B.— The  Act  of  Parliament  is  a 
very  stringent  one;  for  if  a  case  falls  within  it,  not  only  is 
the  person  keeping  the  place  liable  to  a  penalty  of  lOOZ., 
but  every  person  there  may  be  taken  into  custody.]  The 
same  construction  of  this  statute  had  been  previously  put 
upon  it  by  Lord  Kenyoriy  C.  J.,  in  BeUis  v.  Beal  (a).  The 
defendant  there,  who  kept  a  tavern,  had  a  large  tea-room, 
which  was  open  to  the  public,  and  in  this  room  there  was 
an  organ,  upon  which  a  person  generally  performed.  The 
defendant's  counsel  objected,  that  the  case  was  not  within 
the  statute,  as  the  music  was  but  a  secondary  considera- 
tion, and  that  the  room  ought  to  have  been  shewn  to  be 
kept  expressly  for  the  purpose  of  exhibiting  musical  per- 
formances. But  Lord  Kenyon,  C.  J.,  held  that,  according 
to  the  true  construction  of  the  Act,  it  was  a  room  for 
musical  entertainments,  and  that  the  defendant,  in  not 
having  a  license,  had  subjected  himself  to  the  penalty. 
[Pwrke,  B. — My  brother  Piatt  reports  to  us,  that  he  dis- 
tinctly put  the  question  to  the  jury,  whether  this  room  was' 
used  for  the  purpose  of  musical  entertainments,  and  that 
they  expressly  found  that  it  was  not;  therefore,  even  upon 
the  plaintiflF's  view  of  the  proper  construction  of  the  sta- 
tute, there  has  been  no  misdirection:  and  further,  as  this  is 
a  penal  action,  there  can  be  no  rule  by  reason  of  the  ver- 
dict being  against  evidence.    There  is  a  very  old  decision 

(a)  2  £Bp.  502. 
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to  that  effect  (a).]     It  is  submitted  that  the  erroneous  part         1863. 
of  the  direction  to  the  jury  affected  the  verdict 

Pabkb,  B. — I  am  of  opinion  that  there  ought  to  be  no 
rule.  It  is  perfectly  well  settled,  that  a  rule  nisi  for  a  new 
trial  is  never  granted  on  the  ground  of  the  verdict  being 
against  evidence,  in  penal  actions.  That  rule  of  practice 
was  established  long  ago,  and  there  is  no  reason  why  we 
should  now  deviate  from  it  With  respect  to  the  ruling 
of  the  learned  Judge,  my  present  impression  is,  if  the  jury 
had  been  merely  instructed,  that  if  they  should  be  of  opin- 
ion that  the  principal  object  for  which  the  place  was  kept 
open  was  to  supply  refreshments,  the  musical  entertain- 
ment being  only  accessory  thereto,  then  the  case  would 
not  fall  within  the  meaning  of  the  Act  of  Parliament: 
according  to  the  authorities  cited,  that  ruling  would  not 
have  been  correct.  If  there  be  musical  entertainment 
regularly  carried  on  in  a  house  to  which  the  public  have 
admittance,  my  present  opinion  is,  that  such  a  place  is 
within  the  Act  of  Parliament,  although  the  place  be  used 
principally  for  the  purpose  of  supplying  meat,  drink,  and 
so  forth,  and  the  musical  entertainment  is  merely  collate- 
ral to  that  purpose.  And  if  the  case  had  been  rested  up- 
on that  part  of  the  ruling  alone,  I  think  there  ought  to 
have  been  a  rule  nisi  on  the  ground  of  misdirection.  But 
it  appears  from  the  report  of  my  Brother  PlaM,  that,  at 
the  conclusion  of  his  summing  up  to  the  jury,  in  order  to 
avoid  any  doubt  upon  the  matter,  he  pointedly  and  dis- 
tinctly asked  them  whether  in  their  opinion  the  room 
was  used  for  both  purposes ;  and  that  they  replied  that 
they  were  of  opinion  it  was  kept  for  a  refreshment  room 
only,  and  not  for  music.     That  finding  appears  to  me  to 

(a)  *  In  Brook  v.  Middlelon,  10  for  fifty  years  past,  not  to  grant 

East,  269,  the  Court  referred  to  new  trials  in  actions  on  penal 

the  case  of  Fonnereau  v, ,  laws,  where  the  verdict  was  for 

3Wils.  69,  "where  the  Court  said  the  defendant." 
thajb  the  rule  had  been  laid  down 
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}^^  be  against  the  evidence,  but,  according  to  the  role  of  prac- 
tice I  have  mentioiLed,  that  simple  circumstance  does  not 
affiird  any  ground  for  a  rule  for  a  new  trial. 

Aldebson,  R — ^I  am  of  the  same  opinion.  It  maj  be 
taken  that  the  jury  were  told  to  consider,  first,  whether 
the  place  was  kept  open  for  the  purpose  of  musical  enter- 
tainment; and,  secondly,  if  they  were  satisfied  of  that, 
whether  musical  entertainment  was  the  principal  object 
for  which  the  place  was  kept  open  to  the  public,  or  the 
accessory  only.  And  the  jury,  having  given  an  opinion  in 
favour  of  the  defendant,  were  asked  on  what  ground  they 
had  arrived  at  such  conclusion;  and  they  said  on  the  first, 
namely,  that  the  place  was  not  kept  open  for  the  purpose 
of  musical  entertainment.  That  finding  may  be  wrong, 
as  against  the  evidence.  But  then  it  is  a  well-establish- 
ed rule  of  practice,  that  the  Courts  will  not  set  aside  a 
verdict  in  penal  actions  upon  that  ground  alone.  The 
rule  depends  upon  the  same  principle  as  that  which  pre- 
vails in  trials  for  felony  and  misdemeanor,  where  a  verdict 
of  not  guilty  has  been  returned.  There  are,  no  doubt, 
some  cases  in  which  the  acquittal  is  against  the  evidence. 
But  the  reason  for  the  rule  is  a  good  one.  It  is  thought 
better  that  a  few  guilty  persons  should  escape,  than  that 
the  same  matter  should  be  tried  over  and  over  again.  I 
wish  to  guard  myself  from  being  thought  to  give  any  opin- 
ion upon  the  construction  of  the  statute.  I  should  require 
to  hear  the  question  argued,  before  I  could  say  that  the 
opinion,  which  so  great  a  man  as  Lord  Kenyon  was  had 
entertained  upon  the  subject,  was  not  correct. 

Martin,  B. — I  am  of  opinion  that  there  ought  to  be  no 
rule.  I  am  not  satisfied  that  there  was  any  misdirection, 
supposing  the  jury  were  told  that  the  question  for  them  to 
consider  was,  whether  the  musical  entertainment  was  the 
primary  or  the  secondary  object  for  which  the  place  was 
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kept  open*  I  do  not  mean  to  say  that  I  disagree  with  the  1853. 
view  that  mj  Brother  Parke  takes  of  the  statute,  but 
I  think  the  point  is  extremely  doubtful  Then  it  is  an 
invariable  rule  not  to  grant  a  new  trial  in  penal  actions 
where  the  verdict  is  against  the  evidence.  And  one  rea- 
son for  that  rule  is  obvious,  viz.  that  afresh  action  maybe 
brought.  There  was  a  case  of  Marks  v.  Benjamin[a),  up- 
on this  statute,  tried  before  Lord  AHnger,  in  which  this 
Court  granted  a  new  trial  on  the  ground  of  misdirec- 
tion. 

Rule  refused, 
(a)  5  M.  &  W.  565. 


SiE  Stephen  Gltnne,  Bart  v.  Roberts.  ^^^  24. 

JL  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  The  iith  sec- 
why  the  Master  should  not  be  at  liberty  to  tax  the  plain-  ^  14  Vtl  ^ 

tiff  his  full  costs.  61,  which  de- 

prives  a  plain- 

It  appeared  from  the  affidavits,  that  it  was  an  action  of  tiff  of  costa 
assumpsit  to  recover  damages  for  the  improper  cultivation  So^M  in"ne 
of  a  farm.    The  defendant  had  allowed  judgment  to  go  by  co^'IS^ere 
defatdt;  and  the  case  had  gone  down  upon  a  writ  of  in-  he  does  not  ze- 
quiry  before  the  sheriff  of  Flintshire,  when  the  defendant  sum  than  such 
appeared  by  counsel,  and  the  jury  assessed  the  damages  "  ^^j^^"^ 
at  one  farthing.  «««pto  '^^  9^ ' 

°  neral  terms  a 

judgment  by 

WfUtyy  shewed  cause. — The  question  turns  on  the  con-  therefore,  where 
struction  of  the  11th  and  1 2th  sections  of  the  IS  &  14  Vict,  i'*  "taction  of 

assumpsit  the 

c.  61.    The  11th  section  enacts,  "  That  if  in  any  action  com-  defendant  ai- 
menced  after  the  passing  of  this  Act  in  any  of  her  Majes-  to^o  by  d^dt 
ty's  superior  Courts  of  record,  in  covenant;  debt,  detinue,  Jj^^^  tfie 

phiintiiF  on  a 
writ  of  inquiry  recovered  nominal  damages  only,  the  defendant  appearing  by  connsel: — Hddj  that 
the  plaintiff  was  entitled  to  his  full  costs. 
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1863.  or  assumpsit,  not  being  an  action  for  breach  of  promise  of 
marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding 
201. ;  or  if,  in  any  action  commenced  afler  the  passing  of 
this  Act  in  any  of  her  Majesty's  superior  Courts  of  record, 
in  trespass,  trover,  or  case,  not  being  an  action  for  mali- 
cious prosecution,  or  for  libel,  or  for  slander,  or  for  criminal 
conversation,  or  for  seduction,  the  plaintiff  shall  recover  a 
sum  not  exceeding  5/.,  the  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs,  except  in  the  cases 
hereinafter  provided,  and  except  in  the  case  of  a  judgment 
by  default;  and  it  shall  not  be  necessary  to  enter  any  sug- 
gestion on  the  record  to  deprive  such  plaintiff  of  costs,  nor 
shall  any  such  plaintiff  be  entitled  to  costs  by  reason  of  any 
privilege  as  attorney  or  officer  of  such  Court  or  otherwise." 
The  12th  section  provides,  ''That  if  the  plaintiff  shall  in 
any  such  action  as  aforesaid  recover  a  sum  less  than  the 
sum  in  that  behalf  hereinbefore  mentioned,  by  verdict,  and 
the  Judge,  or  oOier  presiding  officer,  before  whom  such 
verdict  shall  be  obtained,  shall  certify  on  the  back  of  the 
record  that  it  appeared  to  him  at  the  trial  that  the  cause 
of  action  was  one  for  which  a  plaint  could  not  have  been 
entered  in  any  such  county  court  as  aforesaid,  or  that  it 
appeared  to  him  at  the  trial  that  there  was  a  sufficient  rea- 
son for  bringing  the  said  action  in  the  court  In  which 
the  said  action  was  brought,  the  plaintiff  in  such  case 
shall  have  the  same  judgment  to  recover  his  costs  that  he 
would  have  had  if  this  Act  had  not  been  passed.''  Tak- 
ing these  two  sections  together,  it  is  submitted  that  the 
"judgment  by  default"  mentioned  in  the  11th  section, 
means  a  final  judgment  by  default,  and  not  an  interlocu- 
tory judgment,  which  is  followed  by  a  writ  of  inquiry  for 
the  assessment  of  the  damages  by  a  jury.  For  the  12th 
section,  which  contains  the  words  "or  other  presiding 
officer"  obviously  contemplates  that  a  plaintiff  shall  not 
have  judgment  to  recover  his  costs  in  any  case  where  the 
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sum  recovered  by  the  verdict  of  a  jury,  whether  before  a  ^  1863. 
Judge  or  any  other  officer,  (therefore  including  the  sheriff,) 
is  less,  than  the  amount  mentioned  in  the  lith  section. 
[MartiTiy  B. — ^That  construction  of  these  clauses  would 
leave  the  case  of  an  action  of  assumpsit  unprovided  for.] 
Actions  of  debt  would  be  included,  and  also  actions  of  as- 
sumpsit where  the  sum  to  be  recovered  is  ascertained.  It 
seems  strange  that  the  legislature  should  have  made  a 
case  like  the  present  an  exception  to  the  general  intention 
of  the  statute,  the  defendant  having  succeeded  in  reducing 
the  damages  to  a  mere  nominal  amount. 

WiUea  and  Bramdt  were  not  called  upon  in  support  of 
the  rule. 

Pabke,  B. — It  is  perhaps  difficult  to  see  the  reason  why 
the  legislature  have  excepted  the  case  of  judgment  by  de- 
fault But  it  is  clear  that  they  have  done  so  in  unmis- 
takeable  terms,  leaving  judgment  by  default  in  the  same 
state  as  it  was  before  the  passing  of  this  Act  The  plain- 
tiff is  therefore  entitled  to  his  full  costs.  The  rule  must 
be  absolute. 

Alpebson,  B.,  Platt,  B.,  and  Mabtin,  B.,  concurred. 

Rule  absolute  (a). 

(a)  See  Reed  v.  ShruhioU,  7  C.  B.  630. 
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jf^  IQ  Hills  t;.  Laming  and  Others. 

By  articica  of  OoVENANT. — The  declaration  stated  that,  by  articles 
dS^^airwcU-  of  agreement,  dated  the  27th  of  July,  1852,  and  made  be- 
ing t^t  J«*^  tween  the  defendants  of  the  first  part,  and  the  plaintiff  of 
granted  to  the  the  second  part,  and  sealed  vith  the  seals  of  the  defend- 
improvmento  ants  and  plaintiff,  after  reciting  (inter  alia)  that  letters  pa- 
^^  ^OTdSit  ^^^*  ^^^^^  *^^  **^  ^^  November,  1847,  had  been  granted 
other  letters  pa-  to  the  defendant  Laming  for  certain  improvements  in 
granted  to  the  purifying  coal  gas,  and  the  same  letters  patent  were  then 
fil^rol^mSe  legally  vested  in  the  defendants;  and  that  other  letters 
ofmanufectar-  patent,  dated  the  28th  of  November,    1849,  had  been 

inggM»and  r            ^ 

that  disputes  granted  to  and  were  then  vested  in  the  plaintiff  for  an 

tweerTthe  par-  improved  modc  of  manufacturing  gas;  and  that  disputes 

retp«ti*^erighu  *^^  differences  had  arisen  between  the  said  parties  as  to 

under  the  let-  their  respective  rights    under  the  letters  patent  to  the 

ters  patent  to  /..-./../.        i                             ^         .5.                          ^ 

the  use  of  oxide  use  of  oxide  of  iron  for  the  purpose  of  purifying  gas;  and 

pur^seofpu-  t^at  a  writ  of  scire  facias  had  been  sued  out  by  the  plain- 

^ta^^of""^  tiff  to  repeal  the  letters  patent  granted  to  Laming;  and 

scire  &cias  had  that  another  patent  for  improvements  in  purifying  coal 

by  the  plaintiff  gas  by  oxidcs  of  iron  had  been  applied  for  by  Laming;  and 

ktteS^tent  that  other  letters  patent,  dated  the  24th  of  January,  1862, 

dT*^inL*^d  ^*^  ^^  h^^n  sued  out  by  the  plaintiff;  and  that,  in  order 

that  another  to  put  an  end  to  the  aforesaid  differences,  the  parties  had 

patent  for  pn- 
r  coat 


rifying< 

gas  by  oxides  of  iron  had  been  applied  fer  by  the  defendant,  and  that  other  letters  patent  had  been 
sued  out  by  the  plaintiff;  and  that,  in  order  to  put  an  end  to  the  aforesaid  differences,  the  partiej 
had  entered  into  that  agreement;  the  defendant  covenanted  with  the  plaintifi^  and  the  plaintiff  agreed, 
that  the  defendant  should  have  the  exclusive  use  of  the  inventions  granted  to  the  plaintiff,  so  fiir  as 
the  same  related  to  the  purification  of  gas  by  the  hydrated  oxides  of  iron,  paying  therefore  certain 
royalties;  that  the  pkintiff  should  have  the  exclusive  use  of  the  inventions  granted  to  the  defend- 
ant so  &r  as  the  same  related  to  the  purification  of  gas  by  anhydrous  oxides  of  iron,  paying  there- 
fore certain  royalties;  that,  for  the  purposes  of  that  agreement,  and  the  determination  of  the  amount 
of  royalties,  it  should  be  assumed  that  ^e  defendants  were  entitled  to  the  exclusive  use  of  anhydrous 
oxides,  and  the  plaintiff  entitled  to  the  exclusive  use  of  hydrated  oxides.  The  agreement  also  pro- 
vided, that,  in  case  of  any  breach  of  certain  stipulations,  the  party  so  doing  should  pay  to  the  other 
a  certain  sum  as  liquidated  damages.  In  an  action  to  recover  that  sum,  the  defendant  pleaded  that 
the  plaintiff's  patents  were  not  valid,  that  the  inventions  were  not  new,  and  that  the  plaintiff  was 
not  the  first  inventor: — On  demurrer,  Heidf  that  the  pleas  were  bad,  inasmuch  as  Uie  defendant  was 
estopped  by  the  agreement  from  disputing  the  validity  of  the  patents. 
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agreed  to  enter  into  the  said  agreement:  the  defendants  ^J^^a 
did  thereby  covenant  with  the  plaintiff^  and  the  plaintiff 
did  thereby  promise  and  agree  with  the  defendants,  that 
the  defendants  should,  from  and  after  the  date  of  the  said 
articles  of  agreement,  have  and  enjoy  full,  free,  and  exclu- 
sive liberty,  license,  and  authority  to  use  and  practise  the 
two  inventions  so  granted  to  the  plaintiff,  so  far  only  as  the 
same  related  to  the  purification  of  gas  by  hydrated  oxides 
of  iron,  during  all  the  remainder  of  the  terms  granted  by  the 
said  letters  patent^  pajring  therefore  certain  rents  or  royal- 
ties as  thereinafter  mentioned;  that  the  plaintiff  should, 
from  and  after  the  date  of  the  said  agreement,  have  and 
enjoy  full,  free,  and  exclusive  liberty,  license,  and  authori- 
ty to  use  and  practise  the  two  patent  inventions  so  grant- 
ed or  applied  for  by  Laming,  so  far  only  as  the  same  re- 
lated to  the  purification  of  gas  by  anhydrous  oxides  of  iron, 
during  all  the  remainder  of  the  term  granted  by  the  said 
letters  patent,  paying  therefore  such  rents  or  royalties  as 
thereinafter  mentioned.  (Then  followed  covenants  by  the 
plaintiff  and  defendants  respectively,  that  they  would  not 
permit  other  persons  to  use  the  inventions).  That  within 
fourteen  days  after  either  of  the  parties  should  begin  to  use 
or  exercise  the  said  inventions  under  the  licenses  therein- 
before granted,  he  or  they  should  give  to  the  other  or  others 
of  them  notice  in  writing  of  his  or  their  having  so  done ; 
and  that  the  amount  of  rents  or  royalties  (if  any)  to  be 
paid  by  either  of  the  parties  to  the  other  should  be  de- 
termined by  two  indifferent  persons  &c. ;  that,  for  all  the 
purposes  of  the  said  agreement,  and  especially  for  the  de- 
termination of  the  amount  of  the  rents  or  royalties  to  be 
paid  for  the  use  of  the  said  invention  or  inventions  re- 
spectively, (but  not  thereby  in  any  other  manner  admitting 
the  same  to  be  a  fact),  it  should  be  assumed  that  the  de- 
fendants were  entitled  to  the  exclusive  use  of  anhydrous 
oxides,  but  not  to  the  use  of  any  hydrated  oxides;  and  it 
should  also  be  assumed  as  aforesaid,  that,  except  as  afore - 

s2 
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1853.  said,  the  plaintiff  was  entitled  to  the  exclusive  use  of  hy- 
drated  oxides,  but  not  to  the  use  of  any  anhydrous  oxides; 
that  if  either  of  the  parties  should  not  give  such  notice 
after  beginning  to  use  or  exercise  the  inventions,  or  should 
not  within  fourteen  days  after  the  expiration  of  such  no- 
tice choose  indifferent  persons  to  determine  the  amount  of 
the  rents  or  royalties  &c.,  the  party  failing  to  do  so  should 
pay  to  the  other  3000Z.  as  liquidated  damages. — Breaches, 
that  the  defendants  used  the  patents  imder  the  license,  yet 
they  did  not  within  fourteen  days  afterwards  give  notice 
thereof  to  the  plaintiff,  nor  pay  the  royalty  &c. 

Pleas,  (after  setting  out  the  agreement,  the  material  pro- 
visions of  which  appear  in  the  declaration): — ^First,  that 
the  alleged  patents  so  taken  out  or  applied  for  by  the 
plaintiff  are  not,  nor  is  either  of  them,  a  good  and  valid 
patent;  secondly,  that  the  inventions  in  the  articles  of 
agreement  alleged  to  have  vested  in  the  plaintiff,  were  not 
nor  was  either  of  them  new;  thirdly,  that  the  plaintiff  was 
not  the  first  inventor  of  the  alleged  inventions. 
Demurrer,  and  joinder  therein. 

Hindmarch  in  support  of  the  demurrer. — ^The  defend- 
ants are  estopped  from  setting  up  the  defence  alleged  in 
these  pleas.  There  is  an  express  stipulation,  that,  for  the 
purpose  of  ascertaining  the  amount  of  royalty,  it  is  to  be 
assumed  that  the  plaintiff  is  entitled  to  the  exclusive  i^e 
of  hydrated  oxides.  That  amounts  to  an  admission  by  the 
defendants  that  the  patent  is  valid ;  for  unless  it  were,  the 
plaintiff  could  have  no  exclusive  use  of  the  invention. 
[Parke,  B. — The  case  is  similar  to  that  of  Bovjman  v. 
Taylor(  a).]  It  also  falls  within  the  principle  of  the  deci- 
sion in  CvMer  v.  Bower  (b).  There  the  plaintiff,  by  deed, 
granted  to  the  defendant  the  exclusive  license  to  use  his 
patent,  paying  a  certain  royalty.    By  a  subsequent  deed, 

(a)  2  A.  &  E.  278.  (b)  11  Q.  B.  973. 
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reciting  the  foraier  deed,  and  that  the  defendant  had  con-  1853. 
tracted  with  the  plaintiff  for  the  purchase  of  half  the  pa- 
tent, subject  to  the  former  deed,  but  with  benefit  to  the 
defendant  of  half  the  royalty,  the  plaintiff,  in  consideration 
of  a  certain  sum  paid  him  by  the  defendant,  assigned  the 
patent  to  a  trustee  to  apply  the  sums  accruing  from  licen- 
ses and  the  royalties,  under  the  direction  of  the  plaintiff 
and  defendant,  in  specified  proportions,  and  to  stand  pos- 
sessed as  to  one  moiety  of  the  patent  for  the  plaintiff,  and 
as  to  the  other  for  the  defendant;  and  the  defendant  cove- 
nanted to  pay  the  purchase-money  by  instalments.  To  an 
action  on  that  covenant,  the  defendant  pleaded  that  the 
plaintiff  was  not  the  first  inventor,  to  which  the  plaintiff 
replied  an  estoppel;  and  on  demurrer,  it  was  held  that  the 
plea  was  bad :  for,  first,  no  eviction  was  stated,  and  the 
matter  pleaded  did  not  go  to  the  whole  consideration, 
since,  even  if  the  patent  was  void,  the  first  deed  would 
have  bound  the  defendant  by  estoppel  to  pay  the  royalty, 
and  by  the  subsequent  deed  he  became  entitled  to  half 
the  royalty;  secondly,  that  the  covenant  to  pay  the  pur- 
chase-money was  an  independent  covenant  and  capable  of 
being  enforced,  whether  the  plaintiff's  covenants  were 
performed  or  not. 

The  Court  then  called  on 

Watson  (Beaaley  with  him)  to  support  the  pleas.— The 
defendants  are  not  estopped  from  disputing  the  operation 
of  the  deed,  though  they  may  be  from  denying  the  fact  of 
letters  patent  having  been  granted  to  the  plaintiff.  The 
validity  of  the  patents  lies  at  the  root  of  the  agreement 
[Parke,  B. — Both  parties  impliedly  undertake  not  to  dis- 
pute the  matter.]  There  is  no  recital  in  this  agreement 
that  the  plaintiff  was  the  first  inventor  of  the  subject- 
matter  of  the  patents,  as  in  the  case  of  Bovman  v.  Taylor; 
but  only  that  disputes  had  arisen  between  the  parties  as 
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1863.  to  their  rights  under  the  patents  to  the  use  of  oidde  of 
iron  for  purifying  gas.  Hayne  v.  MaUby  (a)  is  an  express 
authority  that  there  is  no  estoppel.  That  was  an  action 
for  a  breach  of  covenant  in  articles  of  agreement,  where- 
by, after  reciting  that  the  plaintiffs  were  the  assignees 
of  a  patent  for  a  certain  machine,  the  plaintiffs  covenant- 
ed with  the  defendant  that  he  should  use  it  during  a  cer- 
tain term;  in  consideration  of  which  the  defendant  co- 
venanted that  he  would  not  during  the  term  use  any  other 
machine:  and  it  was  held  that  the  defendant  was  not 
estopped  from  pleading  in  bar  that  the  invention  was  not 
new,  or  that  the  patentee  was  not  the  inventor.  [Parke, 
B. — ^That  case  was  cited  in  Bowman  v.  Taylor,  and  distin- 
guished on  the  ground  that  the  recital  contained  no  asser- 
tion of  right  in  the  plaintiffs  except  as  assigneea] 

Per  Curiam  (6). — There  must  be  judgment  for  the  plain- 
tiff (c). 

Judgment  for  the  plaintiff. 

(a)  3  T.  R  438.  Exch.  557;  Young  v.  Rainoock,  7 

(h)  Pollock,  C.  B.,  Parke,  R,  C.B.310;  SiroughiU  v.  Buck,  14 

Alderson,  B.,  and  PleUt,  B.  Q.  B.  781. 
(c)  See  Wiles  v.  Woodward,  5 
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1853. 

Ex  parte  M'Fbe.  jVbr.  4. 

In  the  Matter  of  a  Plaint  in  the  Bbomptok  Court  oi*  Min- 
DLBSBX  between  B.  Hardt  and  W.  Walker. 

XhIS  was  an  application  to  rescind  an  order  o{  Parke,  Certain  goods 
B.,  under  which  a  writ  of  prohibition  had  issued.  It  ap-  ^©n  under 
peared  that  MTee  had  claimed  certain  goods  and  chattels  a  j»<ig™ent  in 

^  ^  ,  "  a  county  court 

taken  in  execution  under  process  issued  out  of  the  Bromp-  were  claimed 
ton  County  Court  of  Middlesex,  on  a  judgment  against  .Jn,* whereupon 
the  defendant  in  a  plaint  oi Hardy  v.  Walker.    The  bailiff  ^j^^^^^S. 
thereupon  obtained  an  interpleader  summons  under  the  A  rule  of  the 
118th  section  of  the  9  &  10  Vict.  c.  95.     The  claimant,  in  requires  the 
pursuance  of  the  145th  rule  of  court  (a),  delivered  a  par-  ^^^deHvera 

particular  of  hit 
claim,  in  which 
hia  addreis  **  shall  be  fully  set  fbrth.'^  The  claimant  deliyered  a  particular  of  his  claim,  in  which  his 
address  was  stated  as  Elizabeth-street,  Islington,  whereas  it  was  in  fiict  Elizabeth  Temce,  Islington. 
On  the  hearing  of  the  interpleader  claim,  the  county  court  judge  decided  that  the  statement  of  the 
claimant's  address  was  insufficient,  and  dismissed  the  claim.  A  writ  of  prohibition  having  issued  by 
order  of  a  Judge  to  stay  the  execution  in  the  original  plaint:— //!>/(/,  first,  that  the  decision  of  the 
county  court  judge  with  repect  to  the  sufficiency  of  the  statement  of  the  claiinant's  address  was  not 
condusiye,  but  subject  to  review  by  the  superior  Court  on  motion  for  a  prohibition.  Secondly,  tliat 
the  statement  of  the  daimant*s  address,  though  erroneous,  was  not  calculated  to  mislead,  and  was 
therefore  sufficient  within  the  meaning  of  the  rule  of  the  county  court  Thirdly,  that,  as  that  rule 
had  been  complied  with,  the  county  court  judge  had  no  jurisdiction  to  proceed  with  the  original 
plaint,  and  consequently  the  order  for  the  prohibition  was  correct. 

(a)  The  rule  referred  to,  which  officer  charged  with  the  execu- 
IS  one  of  the  Boles  of  Practice  tion  of  such  process,  such  sum- 
made  in  pursuance  of  the  12  &  mouses  shall  be  served  in  such 
13  Yict  c.  lOiy  s.  12,  is  as  fol-  time  and  mode  as  hereinbefore 
lows: —  directed  for  a  siunmons  to  ap- 

"  Where  any  claim  is  made  to  pear  to  a  plaint,  and  the  daim- 

or  in  respect  of  any  goods  or  ant  shall  be  deemed  the  plaintiff, 

chattels  taken  in  execution  un-  and  the  execution  creditor  the 

der  the  process  of  any  county  defendant;    and    the    claimant 

court,  or  in  respect  of  the  pro-  shall,  five  dear  days  before  the 

ceeds  or  value  thereof  by  any  day  on  which  the  summonses 

landlord  for  rent,  or  by  any  per-  are  returnable,    deliver  to  the 

son  not  being  the  party  against  said  officer,  or  leave  at  the  office 

whom  such  process  has  issued,  of  the  derk  of  the  court,  a  parti- 

and  summonses  have  been  is-  cular  of  ^^ny  goods  or  chattels 

sued  on  the  application  of  the  alleged  to  be  the  property  of  the 
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18G3.  ticular  of  the  goods  and  chattels  alleged  to  be  his  property, 
Ez  parte  ^^^  ^^  ^^^  grounds  of  his  claim;  and  he  therein  described 
M'Fkb.  himself  as  "  of  20,  Elizabeth  Street,  Islington,"  whereas  his 
correct  address  was  "  20,  Elizabeth  Terrace,  Islington/'  The 
interpleader  summons  came  on  to  be  heard  on  the  16th  of 
June,  and  when  the  claimant's  case  was  concluded,  the 
execution  creditor  objected  that  the  145th  rule  had  not 
been  complied  with,  inasmuch  as  the  address  of  the  claim- 
ant was  not  correctly  set  forth  in  the  particular  of  his 
claim.  The  county  Qourt  judge  was  of  that  opinion,  and, 
having  refused  an  application  to  amend,  dismissed  the 
claim;  whereupon  the  bailiff  retained  possession  of  the 
goods  and  chattels  so  seized. 

Upon  an  affidavit  of  tbe  above  facts,  and  also  stating 
that  the  wrong  address  was  given  by  mistake,  and  not 
with  any  intention  to  mislead,  and  that  it  did  not  in  fact 
mislead  the  plaintiff,  and  that  the  amount  for  which  judg- 
ment was  given  in  the  original  suit  was  under  20Z.,  by 
order  of  Parke,  B.,  a  writ  (a)  of  prohibition  issued,  directed 
to  the  judge  and  bailiff  of  the  county  court,  prohibiting 
them  from  further  proceeding  "  in  the  selling  of  or  levy- 
ing execution  on  the  said  goods  or  chattels  so  seized  and 
taken  in  execution  under  the  said  process  issued  out  of 
the  said  Court  in  the  said  action,  or  any  part  thereof 

UdaU  now  moved  to  rescind  the  order  of  Parke,  R, 
and  quash  the  writ  of  prohibition. — There  is  no  ground 
for  a  prohibition.  In  general,  wherever  prohibition  will 
lie,  trespass  lies.     But  in  this  case,  the  proceeding  in  the 

claimant,  and  the  grounds  of  his  money  paid  into  Court  nnder 

daim,  or,  in  case  of  a  daim  for  the  execution  shall  be  retained 

rent,  of  the  amount  thereof,  and  by  the  clerk  until  the  claim  shall 

for  what  period,  and  in  respect  have    been    adjudicated    upon: 

of  what  premises  the  same  is  Provided  that,  by  consent,  an 

claimed  to  be  due;  and  the  name  interpleader  daim  may  be  tried, 

and  description  and  £^dress  of  although  the  above  rule  has  not 

the  daimont  shall  he  fully  set  been  complied  with." 

forth  in  such  particular;  and  any  (a)  See  1  Will.  4,  c.  21. 
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original  suit  could  not  be  the  subject  of  trespasa  It  was  1863. 
a  matter  for  the  county  court  judge  to  decide,  whether  ^^  parte 
the  claimant's  address  was  set  forth  in  the  particular  of 
his  claim  as  required  by  the  145th  Rule.  [Alderson^ 
B. — ^His  decision  is  not  conclusive,  otherwise,  by  mak- 
ing a  wrong  decision,  he  would  give  himself  jurisdiction^ 
Parke,  B. — Thompson  v.  Ingham  (a)  is  in  point.  There  the 
Court  say  that,  if  a  question  of  title  arises  upon  the  evi- 
dence in  a  plaint  in  the  county  court,  the  judge  must  of 
necessity  determine  that  point  in  the  first  instance,  but 
the  question  is  nevertheless  open  to  the  superior  Courts 
on  motion  for  a  prohibition.]  It  is  different  with  a  mere 
matter  of  practice,  for  in  that  case  the  judge  of  the  court 
must  decide  affirmatively  whether  its  rules  of  practice 
have  been  complied  with.  Suppose  the  question  had  been, 
whether  the  notice  of  claim  was  served  within  the  time 
prescribed  by  the  145th  Rule,  is  the  superior  Court  to 
review  the  decision  of  the  judge  on  that  point?  In  Robin- 
son V. LenaghanQ)\  FoUock,  C.  B.,  observes,  that  "it  would 
be  highly  inconvenient  if  the  superior  Courts  were  to  be 
made  Courts  of  Appeal  for  mere  matters  of  fact''  [Pol- 
lock, C.  B. — Here  a  question  of  jurisdiction  arises  out  of  a 
question  of  fact  Alderaon,  B. — The  judge  has  decided 
that  a  sufficient  statement  of  the  claimant's  address  is  in- 
sufficient. It  is  as  if  he  had  said,  "  I  decide  against  you 
because  you  have  given  a  right  address."]  The  applica- 
tion to  amend  was  an  admission  that  the  address  was  in- 
correct [PoUock,  C.  R — In  Regina  v.  Richards  (c),  where 
a  county  court  judge,  upon  an  interpleader  summons,  erro- 
neously decided  against  a  claimant,  on  the  ground  that  the 
notice  of  claim  was  insufficient,  a  mandamus  was  granted 
to  compel  him  to  adjudicate  upon  the  claim.  Parke,  B. — 
Since,  in  such  case,  a  mandamus  would  lie,  a  prohibition 
may  be  granted  to  stay  execution  in  the  original  suit]    If 

(a)  14  Q.  B.  710.        {h)  2  Exch.  333.        (c)  2  L.  M.  &  P.  263. 
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^^^'  ^  the  amount  of  the  judgment  in  that  suit  had  exceeded  202., 
Ex  parte  the  decision  of  the  judge  would  have  been  subject  to  an 
appeal  under  the  13  &  14  Vict.  c.  61,  s.  14,  and  that  ne- 
cessarily supposes  a  jurisdiction.  [Parke,  R — Until  the 
interpleader  claim  is  determined,  the  judge  has  no  juris- 
diction to  go  on  with  the  original  suit] 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  The  point  lies  in  the  smallest  compass.  A 
plaint  is  entered  in  the  county  court,  and  judgment  given 
for  the  plaintiff;  and  thereupon  a  writ  of  execution  issues 
against  the  defendant's  goods.  Under  that  writ  certain 
goods  are  taken,  which  are  claimed  by  a  third  person,  who 
interpleads,  and  gives  what  seems  to  me  a  sufficient  de- 
scription of  his  residence  within  the  meaning  of  the  rule 
referred  to.  The  county  court  judge  decides  that  the  de- 
scription is  insufficient,  and  thus  refuses  to  entertain  the 
interpleader  suit  upon  a  purely  technical  ground.  Then 
my  Brother  Parke  orders  that  a  writ  of  prohibition  issue 
against  any  proceeding  in  the  original  suit  until  the  inter- 
pleader suit  has  been  determined.  That  order  is  perfectly 
correct. 

Albbbson,  B. — I  am  of  the  same  opinion.  If  the  deci- 
sion of  a  county  court  judge  in  a  case  like  this  were  con- 
clusive, it  would  be  a  pure  mockery  of  justice;  because,  by 
deciding  wrong,  he  would  give  himself  jurisdiction,  when 
in  fact  he  had  none.  In  this  case,  the  judge  ought  to 
have  heard  and  decided  the  claim  of  interpleader;  for, 
though  there  was  a  slight  inaccuracy  in  the  statement  of 
the  claimant's  address,  his  name  was  correctly  given,  and 
the  notice  was  one  by  which  nobody  could  have  been  mis- 
led. To  say  that  it  is  insufficient,  would  be  to  introduce 
into  the  practice  of  the  county  courts  that  strict  techni- 
cality which  they  were  intended  to  abolish. 

Platt,  B. — I  am  of  the  same  opinion.     The  county 
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court  judge  refused  to  do  justice,  and  a  prohibition  issued        1853. 
to  prevent  him  from  doing  injustice.  Ex  parte 


Pabke,  B. — ^The  jurisdiction  to  proceed  with  the  exe- 
cution in  the  original  suit  was  taken  away  by  the  claim 
constituting  the  interpleader  action,  and  that  ought  to 
have  been  determined.  It  has  been  argued,  that  the 
county  court  judge  is  the  proper  person  to  decide  whe- 
ther the  rule  of  that  court,  requiring  the  claimant's  name 
and  address  to  be  stated  in  his  notice  of  claim^  has  been 
complied  with;  but  I  am  of  opinion  that  his  decision  is 
not  conclusive.  If,  indeed,  the  rule  had  in  terms  or  by 
necessary  implication  authorised  him  to  determine  that 
question,  his  decision  would  have  been  final,  however  er- 
roneous; but  the  rule  contains  no  provision  of  that  kind. 
Then,  if  in  this  case  the  condition  was  complied  with,  ex 
necessitate  the  power  of  the  judge  to  proceed  with  the 
original  suit  was  at  an  end.  That  is  a  question  which 
we  are  now  to  determine,  for  it  is  clear,  from  the  case  of 
Thompson  v.  Ingham,  that  the  question  cannot  be  conclu- 
sively decided  by  the  county  court  judge.  Then  does  the 
notice  contain  a  correct  statement  of  the  claimant's  ad- 
dress? I  am  clearly  of  opinion  that  it  is  sufficient  The 
only  object  of  the  rule  was  to  afford  the  execution  credi- 
tor an  opportunity  of  ascertaining  who  the  claimant 
really  was;  and  in  this  case  the  address  was  one  by  which 
no  person  could  be  misled.  To  hold  otherwise,  would  be 
to  create  the  most  minute  technicality,  which  ought  alto- 
gether to  be  got  rid  of  in  county  courta  Since,  therefore, 
there  was  a  sufficient  statement  of  the  claimant's  name 
and  address,  the  judge  was  bound  to  proceed  with  the  in- 
terpleader claim;  but  having  refused  to  do  so,  a  writ  of 
prohibition  issued  to  prevent  him  from  going  on  with  the 
original  plaint.  After  he  has  decided  the  interpleader,  an 
application  may  be  made  to  set  aside  the  prohibition. 

Rule  refused  (a). 

(a)  See  the  judgment  in  Buribury  v.  Fuller ,  ante,  p.  140, 


M'Fsa. 


266 


EXGHEQUEB  BEPOBTS. 


185a 


Mv.  26. 


An  inaolyent 
debtor,  who  wu 
remanded  un- 
der the  85th 
section  of  the 
1  &  2  Vict.  c. 
110,  having 
been  arrested 
by  the  creditor 
at  whose  snit 
he  was  remand- 
ed, in  order  to 
obtain  his  dis- 
charge signed 
a  consent  to  a 
Judge's  order 
for  payment  of 
a  certain  sum 
down  and  the 
remainder  of 
the  debt  by  in- 
stalments. He 
paid  that  sum 
at  the  time  he 
signed  the  con- 
sent, and  was 
discharged: — 
— J/«W,that, 
although  the 
security  was 
invalid,  he 
could  not  reco- 
ver back  the 
money  so  paid, 
since  it  was 
p«id  volunta- 
rily, and  with 
full  knowledge 
ofthe&cts. 


ViNEB  V.   HAWEINa 

-oLCTION  for  money  had  and  received.— Plea,  never  in- 
debted. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sit- 
tings in  the  present  Term,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  151  paid  by  the  plaintiff  to 
the  defendant  under  the  following  circumstances: — The 
plaintiff,  being  in  custody  under  a  capias  ad  satisfacien- 
dum, issued  on  a  judgment  obtained  by  the  defendant 
against  him  as  the  acceptor  of  a  bill  of  exchange  for  59L 
16«.,  petitioned  the  Insolvent  Debtors  Court  for  his  dis- 
charge under  the  1  &  2  Vict.  c.  110.  On  the  7th  of  Janu- 
ary, 1853,  the  Court  adjudged  that  the  plaintiff  be  dis- 
charged from  custody,  and  entitled  to  the  benefit  of  the 
Act  forthwith,  except  as  to  the  debt  due  to  the  defend- 
ant, and,  as  to  that  debt,  after  he  had  been  in  custody  at 
the  suit  of  the  defendant  for  seven  calendar  months  from 
the  date  of  the  vesting  order.  The  defendant  thereupon 
sued  out  a  writ  of  capias  ad  respondendum  imder  the  pro- 
visions of  the  85  th  section  of  the  1  &  2  Vict.  c.  110,  and 
the  plaintiff  was  arrested  under  that  writ  on  the  5th  of 
March.  Whilst  the  plaintiff  was  in  custody,  and  in  order 
to  obtain  his  discharge,  he  signed  a  consent  to  the  follow- 
ing Judge's  order: — 

"  Hawkins  v.  Viner. 

"  Upon  hearing  the  attomies,  &c.,  and  by  consent,  I  do 
order  that  the  plaintiff  shall  be  at  liberty  to  sign  imme- 
diate judgment  for  6SL  4^.,  the  debt  due  from  the  defend- 
ant to  the  plaintiff,  for  which  this  action  is  brought,  toge- 
ther with  31.  8^.,  agreed  costs,  to  be  paid  in  manner  fol- 
lowing, that  is  to  say,  132.  4«.  down,  and  32.  8^.  costs  on 
the  16th  instant,  the  balance  by  monthly  payments  of  52., 


MICHAELMAS  TBBM,    17  VICT.  267 

the  first  payment  of  51  to  be  made  on  the  9th  of  April        1853. 
next,  and  all  further  proceedings  to  be  stayed;  but  if  de- 
fault shall  be  made  in  payment  of  any  or  either  of  the  in- 
stalments, the  plaintiff  to  be  at  liberty  to  issue  execution 
for  the  amoimt  due/' 

At  the  time  the  plaintiff  consented  to  the  above  order, 
he  paid  the  defendant  the  152.  now  sought  to  be  recovered, 
and  was  thereupon  discharged  from  custody. 

It  was  objected,  on  behalf  of  the  defendant,  that  the 
action  was  not  maintainable;  and  the  learned  Judge,  be- 
ing of  that  opinion,  directed  a  verdict  for  the  defendant, 
reserving  leave  for  the  plaintiff  to  move  to  enter  a  verdict 
for  the  amount  claimed,  if  the  Court  should  be  of  opinion 
that  the  action  would  lie. 

A  rule  nisi  having  been  obtained  accordingly, 

Knowles  {Maaaey  Dawson  with  him)  now  shewed  cause. 
— ^The  money  cannot  be  recovered  back,  since  it  was  paid 
voluntarily,  and  with  full  knowledge  of  the  facts.  There 
was  no  duress  of  imprisonment,  for  the  plaintiff  was  in 
lawful  custody  at  the  time  he  consented  to  the  Judge's  or- 
der. By  the  85th  section  of  the  1  &  2  Vict,  a  110,  where 
it  is  adjudged  that  a  prisoner  shall  be  discharged  at  some 
future  period,  he  may  be  detained  or  arrested  at  the  suit 
of  any  creditor  with  respect  to  whom  it  shall  have  been  so 
adjudged  until  that  period  arrives.  The  proper  course  in 
such  case  is  to  issue  a  writ  of  detainer  or  capias,  under 
the  provisions  of  the  Uniformity  of  Process  Act,  2  Will  4, 
c.  39.  [Parke^  B. — In  Tumor  v.  Darnell  (a),  we  held  that 
the  effect  of  the  85th  section  of  the  1  &  2  Vict.  c.  1 10, 
was  to  take  a  case  of  this  description  entirely  out  of  the 
operation  of  the  Act.]  The  sheriff  would  have  been  bound 
to  discharge  the  plaintiff  on  his  perfecting  special  bail; 
then  why  may  he  not  obtain  his  release  by  paying  the 

(a)5M.&W.28. 
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2^^^  debt?  There  is  nothing  in  the  language  of  the  statute  to 
prevent  him.  This  is  not  like  the  case  of  an  execution  in 
an  action  upon  a  new  contract  or  security  for  payment  of 
the  original  debt,  which  is  expressly  prohibited  by  the 
91st  section.  On  that  ground,  this  case  is  distinguishable 
from  Ashley  v.  KiUick  (a),  which  was  decided  on  the  lan- 
guage of  the  then  Insolvent  Act,  7  Geo.  4,  c.  67,  s.  61. — 
The  Court  then  called  on 

Hawkins  to  support  the  rule. — It  is  conceded  that  the 
defendant  had  a  right  to  arrest  the  plaintiff,  and  detain 
him  until  the  expiration  of  the  seven  months;  but  it  is 
submitted  that  the  intention  of  the  legislature  was,  that 
the  additional  term  of  imprisonment  should  operate  as  a 
punishment  for  the  misconduct  of  the  debtor.  It  could 
never  have  been  meant  that  the  detaining  creditor  should 
have  an  advantage  over  the  other  creditors,  by  being  thus 
enabled  to  obtain  payment  of  his  debt  in  full.  [Parke, 
B. — The  86  th  section  gives  to  the  particular  creditor  the 
power,  if  he  thinks  fit,  of  keeping  the  insolvent  in  cus- 
tody, but  he  need  not  do  so  if  he  is  paid  his  debt]  This 
money  was  paid  under  a  new  security  for  the  original  debt, 
and  Ashley  v.  KiUick  (a)  is  an  express  authority  that  such 
a  transaction  is  contrary  to  the  policy  of  the  insolvent  law, 
and  void.  [Alderson,  B. — ^The  16Z.  was  paid  at  the  time 
the  insolvent  consented  to  the  Judge's  order,  and  that  se- 
curity was  given  for  the  remainder  only.]  The  case  is  not 
distinguishable  from  Ex  parte  Hart  (b),  where  an  insolvent, 
under  similar  circumstances,  executed  a  warrant  of  at- 
torney, and  paid  a  sum  of  money  by  way  of  instalment, 
and  another  sum  for  the  costs  of  preparing  the  warrant  of 
attorney,  and  the  Court  ordered  it  to  be  set  aside,  and  the 
sums  so  paid  to  be  refunded.  [Aldersorij  B. — There  the 
money  was  paid  under  a  mistaken  belief  that  the  warrant 

(a)  6  M.  &  W.  609.  (b)  2  D.  &  L.  778. 
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of  attorney  could  be  enforced.]     The  cases  of  Ex  parte  1SS3. 

Hart  and  Ashley  y.  KiUick  were  recognised  in  Huwr  vinbr 

phrxea  y.  Smiik  (a)  as  distinct  authorities  that  a  security  hawkins. 
of  this  kind  is  invalid. 

Parke,  B. — The  rule  must  be  discharged.    The  money 
sought  to  be  recovered  back  was  paid  by  the  plaintiff 
whilst  he  was  in  lawful  custody  under  a  writ  of  capias  ad 
respondendum  at  the  suit  of  the  defendant;  and  I  am  of 
opinion  that  such  payment  was  valid  in  law.    The  85th 
'section  of  the  1  &  2  Vict  c.  110,  authorises  the  creditor 
to  deal  with  the  insolvent  by  issuing  a  writ  of  detainer  or 
capias  in  the  same  way  as  under  the  Uniformity  of  Pro- 
cess Act.     Now,  in  the  case  of  a  capias  issued  under 
that  Act,  the  defendant  would  have  a  right  to  put  in 
special  bail;  so  also,  if  he  paid  the  money,  he  would  be 
entitled  to  be  discharged  from  custody.    But  it  is  urged, 
that  the  legislature  intended  that  the  insolvent  should  re- 
main in  actual  custody  during  the  whole  period  for  which 
he  was  remanded,  as  a  punishment  for  his  misconduct. 
If  such  was  the  intention  of  the  legislature,  it  certainly  is 
not  expressed,  and  I  am  not  aware  of  any  decision  to  that 
effect    The  creditor  who  is  authorised  to  detain  the  in- 
solvent may  not  be  inclined  to  do  so;  and  even  if  he  had 
issued  a  writ  under  the  Uniformity  of  Process  Act,  and 
kept  the  insolvent  in  custody,  he  might  consent  to  his 
discharge  at  any  period,  whether  his  debt  had  been  satis- 
fied or  not.    This  is  the  case  of  a  voluntary  payment  of 
money  by  an  insolvent  in  custody  under  legal  process.    It 
is  different  from  the  case  of  a  new  security  given  by  an 
insolvent,  who  would  thereby  make  himself  liable  in 
futuro,  and  such  security  is,  by  the  express  terms  of  the 
Act  of  Parliament,  rendered  void.    I  am,  however,  by  no 
means  satisfied  that  if  an  insolvent  pays  money  on  such  a 

(a)  22L.J.,  Q.  B.,123. 
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1853.  security  he  is  entitled  to  recover  it  back.  The  only  au- 
thority on  that  point  is  Ex  parte  Hart  (a),  in  which  my 
Brother  Wigk^man  very  properly  set  aside  the  warrant  of 
attorney,  because  it  was  given  in  violation  of  the  Act; 
and  moreover,  Courts  of  law  exercise  a  peculiar  jurisdiction 
over  warrants  of  attorney;  but  I  cannot  help  entertaining 
some  doubt  whether  that  part  of  the  decision  of  my 
Brother  Wighimam,^  in  which  he  ordered  the  money  paid 
under  the  warrant  of  attorney  to  be  refunded,  is  correct. 

Aldbbson,  R — I  am  of  the  same  opinion.  In  the  case 
oi  Ex  parte  Hart  the  money  was  not  paid  voluntarily,  but 
by  force  of  a  warrant  of  attorney  obtained  from  the  de- 
fendant under  such  circumstances  that  there  is  no  doubt 
it  was  properly  set  aside.  But  if  an  insolvent,  who  is  re- 
manded at  the  suit  of  a  particular  creditor,  gives  him  a 
promissory  note,  and  without  any  solicitation  pays  a  por- 
tion of  the  note,  the  sum  so  paid  could  not  be  recovered 
back. 

Platt,  R — I  am  of  the  same  opinion.  It  is  said  that 
the  defendant  has  an  advantage  over  the  other  creditors; 
but  when  the  legislature  allows  him  to  issue  a  writ  on 
mesne  process  against  the  insolvent,  they  must  undoubtedly 
have  meant  that  he  should  obtain  the  firuits  of  that  pro- 
cess; and  how  is  he  to  do  so,  except  by  payment  of  his 
debt  and  costs?  I  am  by  no  means  sure  that  the  legisla- 
ture did  not  intend  to  give  a  preference  to  any  creditor  who 
had  been  cheated  of  his  money,  by  enabling  him  to  recover 
it  by  legal  means.  But,  however  that  may  be,  on  general 
grounds  I  think  this  rule  ought  to  be  discharged,  for  the 
money  was  paid  voluntarily,  and  with  a  full  knowledge  of 
the  facts. 

Mabtin,  B. — I  am  of  the  same  opinion.     Both  in  law 
(a)  2  D.  &  L.  778. 
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and  common  sense,  there  is  a  great  difference  between  the 
payment  of  money  and  the  giving  of  a  security.  Suppose 
there  is  an  illegal  contract,  and  a  new  security  is  given  in 
respect  of  it,  the  illegality  follows  the  security,  and  the 
holder  cannot  recover.  But  if  a  person  chooses  to  pay  up- 
on an  illegal  contract,  there  is  an  end  of  it,  and  the 
money  so  paid  cannot  be  recovered  back.  If  a  party  to 
an  illegal  contract  is  determined  on  not  fulfilling  it,  let 
him  persist ;  but  if  he  pays  money  under  it,  he  has  no 
right  to  have  that  money  again.  There  are  thousands  of 
transactions  on  which  parties  have  paid  money,  at  the 
same  time  well  knowing  that  the  transactions  could  not 
be  enforced  against  them;  but  no  one  ever  supposed  that 
they  could  recover  back  their  money.  With  respect  to  the 
case  of  Ex  parte  Hart,  it  is  true  that  the  Courts  exercise 
a  jurisdiction  over  warrants  of  atttomey  and  the  money 
paid  under  them;  but  I  am  inclined  to  agree  with  my 
Brother  Parke,  that  it  is  by  no  means  clear  that  the  or- 
der of  my  Brother  Wightman  to  refund  the  money  is  cor- 
rect 

Rule  discharged. 


271 


1853. 


VOL.  IX. 


EXCH. 


272  EXOHEQUEB  BEPOBT& 
1853. 

Nov.  17.  Flowers  t;.  Welch. 

A  defendant,  X  HIS  was  a  rulc  Calling  on  the  plaintiff  to  shew  cause 

having  obtain-  ,                , 

ed  time  to  why  the  writ  of  trial  and  all  subsequent  proceedings  in 

short 'notice  of  this  cause  should  not  be  set  aside  for  irregularity. 

^K'{J^*'  The  affidavits  in  support  of  the  rule  stated  that,  on  the 

the  sheriff,  on  23rd  of  Julv  last,  the  plaintiff  delivered  a  declaration  for 

the  5th  of  Au-  . 

guBt  deiiyered  the  use  and  occupatiou  of  certain  land.     On  the  1st  of 

on^theTotrthe  August,  the  defendant  obtained  an  order  for  four  days' 

Sl^"*on  thJI^  further  time  to  plead,  taking  short  notice  of  trial,  if  neces- 


pieas.    On  the  sary,  before  the  sheriff.     On  the  5th,  the  defendant  de- 

the  plaintiff  de-  livcrcd  pleas  of  never  indebted  and  set  off;  and  a  replica- 

withno\ice^f**  tion,  joining  issue  on  those  pleas,  was  delivered  on  the 

A^ff^on'ihe^^  10th.     On  the  following  day  the  plaintiff  delivered  the  is- 

18th.    The  sue,  indorsed  with  notice  of  trial  before  the  sheriff  on  the 

was  to  try  the  18th.     The  issue  stated  the  award  of  a  writ  of  trial  ''to 

— *^w[iirat!^*  ^^y  *^®  **^^  therein  joined  between  the  parties."     The 

that  the  writ  defendant  returned  the  issue  on  the  12th,  stating  that  the 

of  tnal  was  not  •  /.      .    i  •         «»   •  rm  •    -i 

irregular;  se-  uoticc  of  trial  was  insufficient.  The  cause  was  tned  on 
notice  of  trial  ^  *^®  ^^^  ^^  ^^  absence  of  the  defendant,  and  a  verdict 
was  sufficient,  found  for  the  plaintiff.  The  present  rule  was  obtained  on 
two  grounds:  first,  that  the  writ  of  trial  was  irregular,  in- 
asmuch as  it  was  for  the  trial  of  "  the  issue,''  two  issues 
having  been  joined;  and  secondly,  that  the  notice  of  trial 
was  insufficient,  since  the  defendant  was  only  under  terms 
to  take  short  notice  of  trial  "  if  necessary,"  and  the  plain- 
tiff was  not  entitled  to  five  days'  time  merely  to  join  is- 
sue. 

Oarth  shewed  cause  upon  an  affidavit  that  the  writ  of 
trial  issued  in  pursuance  of  a  Judge's  order  made  on  a 
summons  to  try  "the  issue"  before  the  sheriff,  and  which 
was  consented  to  by  the  defendant. — There  is  no  irregu- 
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larity  in  the  writ  of  trial,  or,  if  there  is,  it  has  been  waived  18S3. 
by  the  consent  to  the  order.  [Parke,  R — The  rule  was 
granted  on  the  authority  of  Towers  v.  Turner  (a),  in  which 
it  was  held,  that  a  writ  of  trial  directing  "the  issue"  to 
be  tried,  where  there  are  several  issues  joined,  is  irregu- 
lar.] In  that  case  distinct  issues  were  joined  on  each  of 
the  pleas;  here  the  replication  in  form  takes  but  one  issue 
on  both  pleas,  though,  for  the  purposes  of  the  trial,  it  is 
divisible.  Moreover,  the  language  of  the  Court  on  this 
point  in  Towers  v.  Turner  was  not  necessary  for  the  deci- 
sion of  that  case,  for  there  the  defendant  appeared  at  the 
trial — ^The  Court  then  called  on 

Barnard  to  support  the  rule. — The  form  of  a  writ  of 
trial  prescribed  by  the  Beg.  Oen.,  H.  T.,  16  Vict.,  mentions 
"issue  or  issues."  [Parke,  R — This  case  is  distinguish- 
able from  Towers  v.  Turner,  because  here  there  is  in  form 
one  issue  only.  Pollock,  C.  B. — Since  the  legislature  has 
abolished  special  demurrers,  we  are  bound  to  follow  out 
that  spirit,  and  act  upon  what  the  parties  really  meant  by 
the  language  used,  and  not  give  effect  to  mere  technical!- 
tiea  Alderson,  R — This  is  only  one  issue  taken  on  two 
pleas.  To  allow  this  objection  would  be  in  effect  to  per- 
mit special  demurrers  in  matters  of  practice.]  At  all 
events,  it  was  competent  for  the  plaintiff  to  have  given  a 
longer  notice  of  trial  [Parke,  B.' — ^The  order  for  time  to 
plead  was  in  favour  of  the  defendant,  and  he  cannot  de- 
prive the  plaintiff  of  his  right  under  it.]  The  plaintiff 
was  not  justified  in  taking  five  days  merely  to  join  issue 
on  the  defendant's  pleas.  [Pollock,  C.  B. — The  plaintiff 
delivered  his  replication  within  the  time  allowed  by  the 
practice  of  the  Court.  There  is  no  reason  why  he  should 
be  hurried,  because  the  defendant  obtains  a  longer  time  to 
plead.] 

(a)  4D.  &L.  177. 
t2 
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Per  Curiam  (a). — ^We  are  of  opinion  that  neither  objec- 
tion ought  to  prevail;  but  the  defendant  may  have  a  new 

trial  on  payment  of  costs. 

Rule  accordingly. 

(a)  PoSoci,  G.  B.,  Parke,  R,  and  Aldersariy  B. 


Wliere  less 
than  20/.  is  re- 
covered by  the 
award  of  an  ar- 
bitiator,  the 
costs  of  the 
refisrenee  axe 
not  within  the 
'*  Directions  to 
the  Masters  of 
the  Courts''  of 
Hilary  Term, 
16  Vict.,  so  as 
to  enable  them 
to  tax  on  the 
lower  scale. 


HoLLAiia)  V,  Vincent. 

JL  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  Master  should  not  review  his  taxation  of  the  plain- 
tiff's costs  of  the  reference  in  this  cause. 

The  declaration  was  for  goods  sold,  work  and  labour, 
&C.  The  defendant  pleaded,  except  as  to  40/.,  parcel  &a, 
never  indebted,  payment,  and  set-off;  and,  as  to  that 
amount,  a  tender.  Issues  were  joined  on  the  three  first 
pleas;  and  as  to  the  last,  the  plaintiff  accepted  the  amount 
and  entered  a  nolle  prosequi.  At  the  trial,  the  cause  was 
referred  to  arbitration  on  the  usual  terms,  the  costs  of  the 
cause  to  abide  the  event,  and  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator.  The 
arbitrator  found  that  1 72.  la,  6d.  was  due  to  the  plaintiff 
above  the  amount  tendered,  and  he  ordered  the  costs  of 
the  reference  and  award  to  be  paid  by  the  defendant  The 
Master  taxed  the  plaintiff's  costs,  both  of  the  cause  and  re- 
ference, on  the  lower  scale  provided  by  the  "  Directions 
to  the  Masters  of  the  Courts"  of  Hilary  Term,  16  Vict., 
where  the  sum  recovered  does  not  amount  to  20Z.;  upon 
which  the  present  rule  was  obtained. 

T,  Jones  shewed  cause. — The  costs  of  a  reference,  though 
not  expressly  mentioned,  are  within  the  meaning  of  the 
"  Directions  to  the  Masters  of  the  Courts"  of  H.  T.,  16  Vict 
The  intention  was  to  reduce  the  scale  of  costs  in  all  cases 
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where  the  sum  recovered  was  under  20t  The  "  Directions 
to  the  Taxing  Officers''  of  E.  T.,  4  Will  4,  state  that  "  the 
foregoing  charges  are  intended  as  examples/'  and  "in 
other  cases  not  thereby  provided  for,  the  Masters  will  con- 
form to  the  rate  of  charges  hereinbefore  inserted,  or  as 
near  thereto  as  circumstances  will  allow."  [Parke,  R — 
That  means  with  reference  to  other  steps  in  the  cause.  A 
great  number  are  mentioned,  and  if  there  are  others  not 
comprised  in  the  "  Directions,"  the  Masters  are  to  allow 
the  same  rate  of  charges  with  respect  to  them.]  The  lan- 
guage is  sufficiently  comprehensive  to  include  the  case  of 
arbitration;  and,  moreover,  such  a  construction  has  been 
put  on  the  "  Directions"  of  H.  T.,  4  Will  4.  In  WaUen  v. 
Smith  (a),  a  cause  was  referred  to  arbitration,  and  by  the 
order  of  reference  the  party  in  whose  favour  the  award 
should  be  made  was  to  be  at  liberty  to  enter  up  judgment 
for  the  sum  awarded,  as  if  a  verdict  had  been  obtained;  the 
arbitrator  having  awarded  a  sum  under  202.,  it  was  held 
that  the  costs  must  be  taxed  according  to  the  reduced 
scale.  [Parke,  R — The  question  in  that  case  was  not  as  to 
the  costs  of  the  reference,  but  as  to  the  costs  of  the  cause.] 
The  decision  goes  to  this  extent,  that  if  there  is  a  recovery 
by  verdict  or  the  award  of  an  arbitrator  of  a  sum  less 
than  201.,  the  costs  must  be  taxed  on  the  lower  scale.  In 
EUeman  v.  WHHamsQ)),  Coleridge,  J.,  observes,  that  the  re- 
marks of  Lord  Abinger,  C.  B.,  and  Parke,  B.,  in  WaUen  v. 
Smith,  "  clearly  shew  that  the  term  *  recovery'  is  to  be 
taken  in  its  popular,  and  not  its  strict  legal  sense." — He 
also  referred  to  Horn  v.  Pocock(c). 


1653. 


LtLsh  appeared  in  support  of  the  rule,  but  was  not  call- 
ed upon. 

Pabke,  B. — None  of  us  have  any  doubt  that  the  "Di- 
rections to  the  Masters  of  the  Courts"  of  H.  T.,  16  Vict.,  do 


(a)  3  M.  &  W.  138.      (6)  2  D.  &  L.  46.      (c)  2  DowL,  N.  S.,  948. 
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Holland        of  a  cause. 


V. 
VlNCXNT. 


Aldbbson,  B. — ^The  case  of  WaUen  v.  Smith  only  de« 
cided  that  a  recovery  on  a  reference  of  a  cause  was  a  re- 
covery in  the  cause,  so  as  to  tax  the  costs  of  the  cause  on 
the  lower  scale. 


Platt,  B.,  and  Mabtin,  B.,  concurred. 


Rule  absolute. 


Mv,  7. 


In  ejectment, 
the  plaintiff 
proved  that  A., 
being  seised  in 
fee  of  the  land 
in  question,  de- 
Tised  it  to  the 
fiither  of  the 
plaintiff  in  tail 
general,  and 
died  in  1799. 
The  plaintiff's 
father  received 
the  rents  and 
profits  firom 
1799  to  1807, 
at  which  time 
he  was  succeed- 
ed b  J  a  person 
through  whom 
the  defendant 
obtained  posses^ 
sion : — Held, 
that,  under  the 
3  &  4  WilL  4, 
e.  27,  s.  21, 
since  the  tenant 
in  tail  was  bar- 
red, the  issue 
in  tail  waa  also 
barred. 


Austin  v.  Llbwblltn. 

JCiJECTMENT  under  the  Common  Law  Procedure  Act, 
15  &  16  Vict.  c.  76,  to  recover  possession  of  certain  land 
and  premises  called  "  Angeltown  Farm,"  in  the  county  of 
Glamorgan.  The  defence  was  for  all  the  land  and  pre- 
mises mentioned  in  the  writ. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Glamorganshire 
Assizes,  the  evidence  on  the  part  of  the  plaintiff  was,  that 
John  Austin,  being  seised  in  fee  of  the  farm  in  question, 
by  his  will,  dated  1798,  devised  the  same  to  his  son  Thomas, 
in  tail  general.  The  testator  died  in  1799;  and  upon  his 
death  his  son  Thomas  took  possession  of  the  farm,  and 
received  the  rents  and  profits  thereof  up  to  the  year  1807. 
He  died  in  1850,  leaving  the  plaintiff,  who  was  his  son 
and  heir-at-law,  him  surviving.  There  was  no  evidence 
of  any  receipt  of  the  rents  or  profits  by  Thomas  after  the 
year  1807;  and  it  appeared  that  at  that  time  he  was  suc- 
ceeded in  the  possession  of  the  farm  by  one  Parry,  through 
whom  the  defendant  came  into  possession.  It  was  object- 
ed, on  behalf  of  the  defendant,  that,  under  the  3  &  4  WilL 
4,  c.  27,  inasmuch  as  the  tenant  in  tail  was  barred  by  rea- 


MICHAELMAS  TERM,   17  VICT.  277 

son  of  his  having  discontinued  possession  for  more  than  1863. 
twenty  years,  the  heir  in  tail  was  also  barred.  The  learned 
Judge  was  of  that  opinion,  and  nonsuited  the  plaintiff, 
reserving  leave  for  him  to  move  to  enter  a  verdict  if 
the  Court  should  be  of  opinion  that  he  was  entitled  to  re- 
cover. 

Byerley  Thomson  now  moved  accordingly. — ^The  right 
of  the  plaintiff  as  heir  in  tail  was  not  barred.  In  Doe  d. 
SmWi  V.  Pike  (a),  it  was  held,  that  a  receipt  of  rent  by  the 
defendant  for  twenty  years  during  the  life  of  an  ancestor 
in  tail,  who  had  had  seisin,  and  for  seven  years  after  his 
death,  was  no  bar  to  an  ejectment  by  the  heir  in  tail,  and 
that  he  was  not  bound  to  rebut  the  presumption  arising 
from  such  possession,  by  shewing  that  the  ancestor  had 
not  conveyed  by  fine  and  recovery.  [Parke,  B. — That  case 
was  decided  before  the  3  &  4  Will.  4,  c.  27.  There  the 
title  of  the  lessor  of  the  plaintiff  commenced  at  the  death 
of  his  lather;  in  the  present  case,  the  heir  in  tail  is  barred 
by  the  laches  of  his  ancestor.]  The  effect  of  the  2nd,  3rd, 
and  2l8t  sections  of  the  3  &  4  Will.  4,  c.  27,  was  fully  consi- 
dered in  the  case  of  Cannon  v.  Rimington  (b),  where  a  tenant 
in  tail,  in  1798,  made  a  feofiment  of  the  lands  entailed, 
and  received  none  of  the  profits  of  the  lands  up  to  his 
death  in  1831 ;  and  it  was  held,  that  the  issue  in  tail  was 
entitled  to  his  writ  of  formedon  within  twenty  years  next 
after  the  death  of  the  tenant  in  tail  There  Jervis,  C.  J., 
in  delivering  the  judgment  of  the  Court,  says :  "  It  is  con- 
tended that  the  21st  section  is  applicable  to  this  case,  and 
no  doubt,  if  the  tenant  in  tail  had  voluntarily  abandoned 
his  interest  during  his  life,  and  had  remained  out  of  pos- 
session for  twenty  years,  the  issue  in  tail  would  have  been 
barred ;  but  although  there  may  be  an  apparent  hardship 
in  the  case,  and  a  difficulty  in  understanding  why  in  prin- 
ciple such  a  distinction  should  exist,  we  are  of  opinion 

(a)  3  B.  &  Ad.  738.        (b)  12  C.  B.  1;  affirmed  in  error.  Id.  18. 
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1853.  that  th^  21st  section  does  not  applj  to  this  case,  and  that 
the  right  of  the  issue  in  tail  to  make  an  entry  or  bring 
an  action  to  recover  the  land  cannot  be  barred  by  rea- 
son of  the  same  not  having  been  made  or  brought,  in  a 
case  where  the  tenant  in  tail  has  conveyed  away  his  own 
right,  and  has  put  it  out  of  his  power  to  make  an  entry 
or  bring  an  action.'"  In  this  case  it  will  not  be  presumed 
that  the  tenant  in  tail  voluntarily  abandoned  his  interest: 
HaU  V.  Doe  d.  Surteea  (a).  Indeed,  it  is  consistent  with 
the  facts  that  he  made  a  conveyance  of  the  estate  for  his 
life  only.  [Parke,  R — The  tenant  in  tail,  having  been  out 
of  possession  for  more  than  twenty  years,  was  barred;  then> 
by  the  express  language  of  the  21st  section,  the  issue  in  tail 
is  also  barred.  If,  indeed,  it  had  appeared  that  the  tenant 
in  tail  had  made  a  feoffment,  then,  according  to  the  autho- 
rity of  Cannan  v.  Runinffton,  the  issue  in  tail  would  have 
a  remedy  by  formedon.]  The  plaintiff  cannot  tell  under 
what  title  the  defendant  claims.  [Alderson,  B. — If  a  tenant 
in  tail  remains  out  of  possession  for  twenty  years,  his  neglect 
bars  the  issue  in  tail,  the  same  as  if  he  had  executed  a  dis- 
entailing deed,  and  conveyed  away  the  estate.  Suppose^ 
in  this  case,  the  father  had  been  tenant  in  fee,  could  there 
have  been  any  doubt  that  the  son  was  barred?  Then,  by 
the  21st  section,  the  issue  of  a  tenant  in  tail  is  in  the  same 
situation  as  the  issue  of  a  tenant  in  fee.  PoUocky  C.  B. — 
There  is  a  total  absence  of  all  evidence  of  possession  for 
above  forty  years;  and  the  statute  says  that,  if  the  tenant 
in  tail  is  barred,  the  issue  in  tail  is  also  barred.  Parke, 
B. — The  plaintiff  has  failed  to  prove  any  possession,  either 
actual  or  constructive,  since  the  year  1807.] 

Pollock,  C.  B.— We  are  all  (b)  of  opinion  that  there 
ought  to  be  no  rule,  for  the  reasons  given  in  the  course  of 
the  argument. 

Rule  refused, 
(a)  6  B.  &  Aid.  687. 
(6)  PoUock,  C.  a,  Parke,  R,  Alderson,  B.,  and  HaU,  B. 
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L  HIS  was  an  application  to  discharge  the  defendant  out  A  defendant 
of  the  custody  of  the  sheriff  of  Surrey  under  a  writ  of  inwhent  Debt- 
capias  ad  satisfaciendum.    It  appeared  from  the  affidavits,  prot^tiJnf  mi- 
that,  on  the  10th  of  December,  1851,  the  defendant  filed  a  ^er  the  7  &  8 

\  Vict  c  96,  and 

petition  in  the  Court  for  the  Relief  of  Insolvent  Debtors  (a),  inserted  in  hi« 
under  the  provisions  of  the  7  &  8  Vict  c.  96  ;  and  in  his  ^  of  ^^ 
schedule  he  inserted  the  name  of  the  plaintiff  as  a  creditor  ^^^^* 
in  respect  of  a  debt  of  1001.  and  costs  contracted  in  the  io(M.andoMti, 
year  1850,  adding,  "tlna  creditor  sued  me  in  the  Court  of  staimenta,  nn- 
Exchequer  for  135t  U  lid.    I  defended  the  action  until  ^  J^Jy 
the  25th  of  November,  1851,  when  the  same  was  settled  *^**''i''V!", 

action  for  l3o»» 

bymygivinga  Judge's  order  for  100{.,  part  of  the  debt,  and  1«.  lid.  The 
costs  as  between  attorney  and  client,  such  debt  and  costs  to  broi^ht  np^ 
be  paid  11 10&  in  a  fortnight,  and  the  balance  by  monthly  ^[^Jii^^er^d 
instalments  of  lOt  each.**    The  defendant  was  brought  up  iii».further  ex- 

.  amination  ad- 

several  times  before  a  commissioner  for  examination,  and  joumed  sine 
opposed  by  the  plaintiff;  and  on  the  26th  of  April,  1852,  ^th^^^' 
his  examination  was  adjourned  sine  die.    On  the  same  »n«"tedhim 

^  under  a  ca.  aa. 

day  the  defendant  was  arrested  on  a  ca.  sa.  previously  uraedona 
issued  on  a  judgment  entered  up  in  pursuance  of  that  terednp  in  pur- 
Judge's  order.    On  the  27th  of  AprU  the  defendant  applied  J^^.^^rfer, 
to  a  Judfice  at  Chambers  to  be  discharged,  on  the  ground  "j^^^^  *^«  ^^ 

.  •  fendant  con- 

that  he  was  privileged  from  arrest,  being  on  his  way  to  a  sented  to  an- 
other Judge*! 
Older  for  payiaent  of  the  debt  and  oosts  by  diffeient  initalmenta,  and  was  discharged  from  custody. 
The  defendant  was  again  brought  up  before  the  commissioner,  who  made  an  order  to  protect  his  per- 
ms from  anest  mder  any  process  in  respect  of  the  debts  due  at  the  time  of  filing  his  petition  to  the 
persons  named  in  his  schedule  as  creditors.  The  phiintiff  having  afterwards  arrested  the  defendant 
ttnder  another  ea.  sa.  issued  on  the  original  judgment: — Htldt  that  the  defendant  was  entitled  to  be 
diachai^ged  out  of  custody,  the  airest  being  in  respect  of  the  same  debt  as  that  inserted  in  his  sche- 
dule; also,  that  the  application  was  properly  made  to  this  Court 

(a)   The  jurifldiotion   of  the      the  Insolvent  Debtora  Court  by 
Court  of  Bankruptcy  under  the      the  10  &  11  Vict.  c.  102,  s.  4. 
7  &  8  Vict  C.96,  la  transferred  to 

T  5* 
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1853.  Judge's  Chambers  to  oppose  a  summona  An  order  was 
HooKPAYTON  ^^61^  made  by  consent  for  payment  of  the  debt  and  costs 
Bu^sLL  ^y  instalments,  under  which  the  defendant  paid  51,  and 
was  discharged  out  of  custody.  On  the  31  st  of  July,  1862, 
the  defendant  was  again  brought  up  before  the  commis- 
sioner, when  he  made  an  order  to  protect  'Hhe  person  of 
the  defendant  from  being  taken  or  detained  on  any  process 
whatever  in  respect  of  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  at  the  time  of  filing  his 
said  petition  from  the  defendant  to  the  several  persons 
named  in  his  schedule  as  creditors.''  On  the  22nd  of  No- 
vember the  defendant  was  arrested  by  the  sheriff  of  Surrey 
under  another  capias  issued  on  the  original  judgment 

Pearce  moved  to  discharge  the  defendant  out  of  custody. 
— The  defendant  was  protected  from  arrest  by  the  order  of 
the  Insolvent  Debtors  Court,  which  was  made  under  the 
28th  section  of  the  7  &  8  Vict.  c.  96.  The  debt,  in  respect 
of  which  he  is  arrested,  is  the  identical  debt  inserted  in 
his  schedule;  and  the  only  effect  of  the  Judge's  order  was 
to  vary  the  mode  of  pajrment — The  Court  then  called  on 

DowdesweUy  who  shewed  cause  in  the  first  instance. — 
The  judgment,  having  been  entered  up  on  the  Judge's 
order  after  the  petition  for  protection,  created  a  new 
obligation,  totally  distinct  firom  the  original  debt  The 
7  &  8  Vict  c.  96,  contains  no  provision  corresponding 
with  that  of  the  91st  section  of  the  1  &  2  Vict-  a 
110,  which  renders  a  new  contract  or  security  for  pay- 
ment of  the  original  debt  void.  Prior  to  the  12  &  13 
Vict.  c.  106,  s.  204,  an  action  would  lie  on  a  new  pro- 
mise by  a  bankrupt  to  pay  a  debt  due  before  his  bank- 
ruptcy, Trueman  v.  Fenton  (a),  provided  it  was  in  writing 
and  signed  by  the  bankrupt,  as  required  by  the  6  Geo.  4, 

(a)  Cowp,  644 


BUESBLL. 
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a  16^  8. 131;  and  there  was  no  difference  in  point  of  law        1863. 
between  a  promise  made  before  and  after  the  certificate:    hookpayton 
Kirkpatrick  v.  TaMersda  (a).     The  91st  section  of  the  1  & 
2  Vict.  c.  110,  is  a  legislative  recognition  that  a  new  con- 
tract hj  an  insolvent  would  be  valid  but  for  that  provi- 
sion.    Such  a  contract  is  declared  void,  because  an  insol- 
vent, who  petitions  under  the  1  &  2  Vict  c.  110,  executes 
a  warrant  of  attorney  which  binds  his  future  property. 
No  warrant  of  attorney  is  required  from  an  insolvent  who 
petitions  under  the  7  &  8  Vict  c.  96.     But  even  if  the 
7  &  8  Vict.  c.  96,  had  contained  a  provision  similar  to  the 
91st  section  of  the  1  &  2  Vict  a  110,  the  insolvent  could 
only  take  advantage  of  it  by  plea,  and  the  Court  would 
not  relieve  him  in  a  summary  way:  PhiUpot  v.  Adett  (6), 
Denne  v.  Knott  (c),  1  Smith's  Lead.  Caa  376,  note.    More- 
over, the  application  for  the  insolvent's  discharge  should 
have  been  made  to  the  Insolvent  Debtors  Court,  under 
the  provisions  of  the  59th  section  of  the  7  &  8  Vict, 
a  96. 

Pabke,  B. — ^The  defendant  is  entitled  to  be  discharged 
out  of  custody  on  his  undertaking  to  bring  no  action.  The 
debt,  in  respect  of  which  he  was  arrested,  is  the  same  debt 
as  that  inserted  in  his  schedule. 

Platt,  B. — ^This  is  clearly  the  proper  Court  to  apply  to. 

Maetin,  B.,  concurred. 

Rule  absolute. 

(a)  13  M.  &  W.  76a        (b)  4  Tyr.  729.        (c)  7  M.  &  W.  143. 


282  BXCHEQUE&  BEPO&TS. 

1863. 


iTot^.  14.       EvAJNs  and  Wife>  Administratrix  of  Jones,  Appellants; 

Simon,  Respondent. 

±  HIS  was  an  appeal  from  the  decision  of  the  judge  of 


In  1845,  J. 

tiff  20olf  wa'     the  county  court  of  Carnarvonshire,  holden  at  Conway. 
the  MCTirity  Qn  the  2nd  of  May,  1853,  Simon,  the  respondent,  enter- 

of  the  joint  ,,..,/  , 

andievenipro-  ed  a  plaint  in  the  above  county  court,  to  recover  the  sum 

h^ifwidtwo  of  17i.  7&  4d  for  goods  sold  and  delivered  to  Jones,  the 

■upeties.   Be-  intestate,  between  November,  1845,  and  Februarv,  1847. 

ber,  1846,  and  The  defendants  gave  notice  that  they  would  avail  them- 

j.bougfat'of  the  selves  of  the  operation  of  the  Statute  of  Limitations  as  a 

to^e  amount  defence  to  the  claim.    The  plaintiff  proved  the  delivery  of 

^iW'.l^^i^^*  the  ffoods  to  the  intestate;  and  in  order  to  take  the  case 

1847,  the  phun-  ° 

tiff  remitted  J.    out  of  the  Statute,  the  following  facts  were  proved: — 

1 0/.  for  interest  ii.*/v*i  ■y      /•    t       •  •      r^ 

dne  on  the  note,      The  plain  tiff  borrowed  of  the  intestate,  m  September, 

SS^ewmhillMl  1^^^>  *^^  ^^^  ^^  2^^^'  ^^^^^  ^^  secured  by  the  promis- 
for  the  goods,     gory  notc  of  himself  and  two  sureties.     On  the  19th  of 

J.  wrote  m  an- 

swer:  **iheg  July,  1847,  the  plaintiff  remitted  the  intestate  101.  on  ac- 

Se"receipt  of*^  count  of  the  interest  due  on  the  note,  and  at  the  same 

Aebmlamonnt-  *^™®  forwarded  him  a  bill  for  shop  goods,  amounting  to 

ingtoi7/.,both  J  7t  7^.  4(i,  being  the  items  forming  the  subject  of  the  de- 

of  which  rama  _  y»     .     . 

I  have  placed  fendants'  plea  of  the  Statute  of  Limitations.  The  follow- 
fu^^^d.  ^&  is  a  copy  of  the  intestate's  letter,  which  was  put  in  evi- 
your  bill;  re-      dence  by  the  plaintiff,  and  proved  to  be  in  his  handwriting : 

J^|S  "»J^  "  Ruthin,  19th  of  July,  1 847. 

did  not  appear  «  Dear  Simon, — I  beg  to  acknowledge  the  receipt  of  lOt 

plaintiff  had  cash,  and  a  bill  amounting  to  172.  7&  4d.,  both  of  which 

WUreceiptecL  Bums  I  have  placed  to  your  credit.     I  have  inclosed  your 

i85S*^"d^  bill;   receipt  it,  and  return  the  same  by  post. — ^Your's 

the  death  of  J.,   truly,  WiLLIAM  JoNSa 

the  promissoiy 

note  wat  paid         "  J  think  I  shall  be  in  Denbigh  in  a  few  days.    I'll  call 

by  one  of  the  ,, 

goretiet,  with-      on  yOU. 
out  takhig  cre- 
dit for  the  172.  In  May,  1853,  the  pkintiff  saed  the  administratrix  of  J.  for  the  1 7/.,  when  she  plead- 
ed the  Statute  of  Limitations: — Hdd^  that  the  above  letter  was  a  sufficient  promise  within  the  9 
Geo,  4,  c  14,  to  take  the  case  out  of  the  Statute  of  Limitations. 
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It  did  not  appear  whether  the  plaintiff  sent  back  the        1863. 
bill  receipted  or  not.     It  was  proved  that  there  were  no    evans,App.; 
other  accounts  between  the  plaintiff  and  the  intestate  than    Simon.  Kesp. 
the  note  for  the  200^  and  the  shop  account     The  intes- 
tate died  in  1849;  and  in  February,  1853,  an  action  was 
brought  by  the  defendants  against  the  plaintiff  and  his 
sureties  to  recover  the  200Z.  and  interest  due  on  the  note, 
and  which  action  was  settled  by  payment  by  one  of  the 
suretiea     On  the  occasion  of  the  settlement  credit  was 
given  for  the  lOt  mentioned  in  the  letter  of  the  19th  of 
July,  1847;  but  the  solicitor  bringing  tlie  action  refused 
to  give  the  surety  credit  for  the  17Z.  7s.  4(i,  as  he  knew 
nothing  of  the  merits  of  the  claim. 

The  judge  considered  that,  under  the  circumstances, 
the  letter  was  a  sufficient  acknowledgment  to  prevent  the 
operation  of  the  statute,  and  on  the  23rd  of  June,  1853, 
gave  judgment  for  the  plaintiff  for  the  amount  claimed. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
judge  was  correct  in  this  conclusion.  If  so,  the  judgment 
is  to  remain  for  the  plaintiff,  otherwise  to  be  entered  for 
the  defendant 

TFiUeSy  for  the  appellants. — The  letter  of  the  intestate 
was  not  a  sufficient  acknowledgment  or  promise  within 
the  meaning  of  the  9  Geo.  4,  c.  14,  to  take  the  plaintiff's 
claim  out  of  the  Statute  of  Limitations.  It  is  either  a 
conditional  promise  to  pay  by  allowing  the  172.  7s.  4(2.  to 
be  deducted  from  the  200t  if  the  plaintiff  would  assent 
to  that  mode  of  payment,  or  it  is  a  mere  statement  that 
the  intestate  has  placed  the  17Z.  7s.  4o{.  to  the  credit  of 
the  plaintiff.  If  the  plaintiff  had  assented  to  the  offer,  the 
transaction  would  have  amounted  to  payment:  Aahby  v. 
James  (a).  The  intestate  only  meant  to  deal  with  the  debt 
of  1 11  7s.  4<i  in  the  same  way  as  he  did  with  the  1 02.,  that 

(a)  11  M.  &  W.  542. 
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1863.  is,  by  giving  credit  for  it  as  a  payment  on  account.  If 
Evans,  App.;  ^^^  plaintiff  had  chosen  to  pay  the  200i.  without  de- 
SiMON.Resp.  ducting  the  17i.  ?&  4d,,  there  would  have  been  an  end 
of  the  promise.  There  is  no  promise  to  pay  in  future,  be- 
cause if  the  offer  was  accepted  the  debt  would  be  extin- 
guished. It  is  not  enough  that  there  is  an  acknowledg- 
ment of  the  debt,  and  a  proposal  to  pay  in  a  particular 
manner;  but  there  must  be  an  absolute  and  unconditional 
promise  to  pay:  RouUedge  v.  Ramsay  (a),  Hart  v.  Prefti- 
derffa8t(h).  An  acknowledgment  contained  in  a  counter 
claim,  which  is  well  founded,  will  not  support  a  promise 
to  pay:   WiUiama  v.  QriffiiJi(c\  Waller  v.  Lacy(d). 

J,  Brown  for  the  respondent. — ^The  letter  contains  an 
unqualified  acknowledgment  of  the  debt,  from  which  a 
promise  to  pay  may  be  implied.  It  is  conceded  that,  if  a 
person  said  to  another  that  he  owed  him  money  and  would 
pay  him  in  a  particular  way,  inasmuch  as  he  made  an  ex- 
press promise,  the  law  would  imply  no  other;  but  if  he 
admitted  the  debt  and  proposed  to  pay  it  in  a  certain  man- 
ner, the  acknowledgment  would  be  sufficient  to  support  a 
promise. — He  was  then  stopped  by  the  Court. 

Pollock,  0.  B. — ^We  are  bound  to  put  a  reasonable  con- 
struction on  this  letter.  Then,  did  not  the  person  who 
wrote  it  mean  to  say  in  substance,  "  I  have  received  the 
goods;  I  owe  you  a  debt  in  respect  of  them,  which  I  will 
pay  you;  and  I  propose,  as  a  convenient  mode  of  payment, 
to  set  off  the  amount  against  the  debt  which  you  owe  me." 
It  does  not  appear  whether  the  plaintiff  assented  to  that 
proposal;  but  in  point  of  fact  the  amount  was  not  set  off, 
for  the  whole  debt  was  recovered  from  one  of  the  sureties. 


(a)  8  A.  &  E.  221.  (cQ  1  M.  &  G.  64;  1  Scott,  N. 

(h)  14  M.  &  W.  741.  R.,  186. 

(c)  3  Exch.  335. 
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It  was  never  meant  by  that  letter  that  there  should  be  a        1863. 
peculiar  mode  of  payment,  which  would  do  away  with  the    evanTapp.- 
effect  of  the  unqualified  acknowledgment.  Simon,  Resp. 

Pabke,  B. — ^The  whole  question  turns  on  the  construc- 
tion of  the  letter.  If  it  is  a  conditional  promise  to  pay 
the  debt,  provided  that  the  plaintiff  would  allow  it  to  be 
set  off,  it  is  not  sufficient  to  take  the  case  out  of  the  Sta- 
tute of  Limitations;  but  if  it  is  an  acknowledgment  of  a 
debt,  and  at  the  same  time  a  suggestion  as  to  the  most 
convenient  mode  of  pajrment,  of  which  the  receipt  was  to 
be  evidence,  then  it  is  a  sufficient  promise  within  the  sta- 
tute. The  only  thing  which  supports  the  former  construc- 
tion is,  that  it  is  not  clearly  shewn  whether  the  intention 
of  the  intestate  was,  that  his  debt  should  be  set  off  against 
the  debt  due  from  the  plaintiff  alone,  or  from  the  debt  due 
from  the  plaintiff  and  others;  for  it  appears  that  the  2002. 
was  secured  by  the  joint  and  several  promissory  note  of 
the  plaintiff  and  others.  At  the  same  time,  the  letter  is 
written  to  the  plaintiff  alone,  and  in  respect  of  an  account 
due  to  him  alone ;  it  in  effect  says,  that  the  plaintiff  is  to 
consider  that  there  is  a  part  payment  of  his  debt  by  his 
account.  Therefore  I  think,  on  the  whole,  that  the  letter 
imports  not  a  conditional  promise  but  an  absolute  pro- 
mise, coupled  with  a  suggestion  as  to  the  mode  of  pay- 
ment. The  county  court  judge  decided  in  favour  of  the 
plaintiff;  and  we  ought  not  to  abrogate  his  decision,  un- 
less we  clearly  see  that  he  was  wrong. 

Aldbbson,  B. — I  am  not  satisfied  that  the  county  court 
judge  was  wrong. 

Platt,  B.,  concurred. 

Appeal  dismissed. 
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REGULA  GENERALIS. 

Michaelmas  Term,  in  the  1 7th  year 
of  the  reign  q/*  Queen  Victoria, 

Friday  the  25^A  day  ofNtyvember^  1853. 
IT  is  this  daj  Ordered  by  the  Right  Honourable  Sir 
Frederick  Pollock,  Knight,  Lord  Chief  Baron,  and  the 
other  Barons  of  her  Majesty's  Court  of  Exchequer  at  West- 
minster, That  the  writ  of  summons  to  be  issued  from  the 
said  Court,  in  pursuance  of  the  Act  of  the  J6  &  17  Vict, 
a  51,  shall  be  in  the  form  hereinafter  set  forth. 

And  it  is  further  Ordered,  That  the  party  or  parties 
on  whom  the  said  writ  of  summons  shall  be  served,  shall 
appear  thereto  and  proceed  to  shew  cause  against  the  re- 
quirements of  the  same  writ,  within  eight  days  next  after 
the  service  thereof. 

(Signed)        Fred.  Pollock. 

Jas.  Parke. 

E.  H.  Alderson. 

T.  J.  Platt. 

Saml.  Martin. 


Form  of  Writ  ofSwnimons, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  Queen,  Defender  of  the 
Faith,  To 

Greeting,  Whereas  we  have  been  given  to  understand  in 
our  Court  before  our  Barons  of  the  Exchequer  at  West- 
minster, that  you,  being  [an]  accountable  part  ,  within 
the  true  intent  and  meaning  of  the  statute  passed  in  the 
Parliament  holden  in  the  sixteenth  and  seventeenth  years 
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of  our  reign,  chapter  fifty-one,  have  been  required  by  our  1853. 
Commissioners  of  Inland  Revenue  to  render  an  account  r^T^qJ^ 
pursuant  to  the  said  statute,  and  have  made  default  there- 
in. Now  WE  COMMAND  you  [and  each  of  you  if  more  than 
one]  That  (all  excuses  ceasing),  within  eight  days  from  the 
service  of  this  writ  or  a  copy  thereof,  you  do  deliver  to 
the  said  Commissioners  of  Inland  Revenue  an  account 
upon  oath  of 

and  that  you  do,  within  the  same  time,  pay  the  duty 
chargeable. 

Or,  That  you  the  said 

[and  each  of  you  if  more  than  one]  do  within  the  same  time 
appear  before  the  Barons  of  our  said  Exchequer  at  West- 
minster, and  shew  cause  why  you  make  default  in  the  pre- 
mises, and  this  you  [and  each  of  you  if  more  than  one]  are 
in  nowise  to  omit,  upon  pain  of  process  of  contempt  issuing 
against  your  person  for  your  neglect  herein.  Witness  Sir 
Feedebick  Pollock,  Knight,  [at  Westminster,  ifiamed  in 

Term,]  the day  of in  the  —  year  of  our  reign,  by 

statute,  and  by  the  Barons. 

(Signed)        Fredk.  Pollock, 
Ja&  Parke. 
£.  H.  Alderson. 
T.  J.  Platt. 
Saml.  Martin. 


vol.  IX.  U  EXCH. 
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Dec,  8. 


Austin  v.  Mills. 

No  action  wiD  X  HE  first  count  of  the  declaration  stated  that,  in  the 
^or  Coims  county  court  of  the  county  of  Durham,  holden  at  Snnder- 
on  a  judgment    land,  withiu  the  same  county,  before  &c.,  the  judge  of  the 

of  a  county  -i»»/*»i»i         i.  •  i       •■/••■ 

court;  and  such  same  court,  the  plaintiff  levied  a  plamt  against  the  defend- 
i^e  ^odedTn  ant  in  respect  of  a  debt  arising  and  accruing  within  the 
^the^nri-*^"^  jurisdiction  of  the  court;  and  such  proceedings  were  there- 
deration  on  upon  had,  that  the  plaintiff  afterwards,  in  respect  of  the 

which  it  was  .,,,1  •  -%  .  i»i  /.i 

founded.  said  debt,  by  the  consideration  and  judgment  of  the  court, 

recovered  against  the  defendant  the  sum  of  262. 19a.  for  his 
debt,  and  the  sum  of  52.  6«.  Sd  for  the  costs  of  the  plain- 
tiff in  the  said  suit,  which  sums,  together  amounting  to 
322.  5a.  8d,  are  due  from  the  defendant  to  the  plaintiff. — 
There  was  also  a  count  for  money  payable  for  money  lent, 
interest,  and  money  due  on  an  account  stated. 

Demurrer  to  the  first  count. 

Plea,  as  to  26t  195.,  parcel  of  the  money  in  the  resi- 
due of  the  declaration  mentioned — That  after  the  same 
became  payable,  and  before  the  commencement  of  this 
suit,  the  plaintiff  duly  levied  a  plaint  against  the  de- 
fendant in  the  county  court  of  the  county  of  Durham, 
holden  at  Sunderland,  within  the  same  county,  before 
&c.,  the  judge  of  the  same  court,  (the  same  court  then 
being  a  court  holden  under  the  statute  9  &  10  Vict, 
c.  95 ;  and  a  court  which,  after  the  passing  of  that  Act^ 
was,  in  pursuance  of  and  according  to  the  provisions  of 
that  Act,  duly  constituted  and  ordered  to  be  holden  at 
Sunderland  aforesaid),  for  and  in  respect  of  and  for  the 
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recovery  of  the  very  same  sum  of  261  19a  in  the  introduc-  1853. 
tory  part  of  this  plea  mentioned,  the  said  court  being  a 
court  which  had  jurisdiction  in  the  matter  of  the  said 
phdnt,  and  in  which  the  said  sum  of  261.  1 95.  was  by  law 
recoverable;  and  thereupon  such  proceedings  were  had  in 
the  matter  of  the  said  plaint  in  the  said  court,  that  after- 
wards, and  before  the  commencement  of  this  suit,  the 
plaintiff,  by  the  consideration  and  judgment  of  the  said 
county  court,  recovered  against  the  defendant  the  said 
sum  of  261,  19s.  for  his  debt,  and  the  sum  of  5?.  Ss.  6d,  for 
the  costs  of  the  plaintiff  in  the  matter  of  the  said  plaint, 
which  said  sums  were  then  finally,  according  to  the  prac- 
tice of  the  said  court,  ordered  by  the  said  court  to  be  paid 
by  the  defendant  to  the  plaintiff,  (prout  patet  per  recor- 
dum);  which  said  judgment  is  in  full  force,  unreversed 
and  unsatisfied. 

Joinder  in  demurrer  to  the  first  count. — Demurrer  to 
the  plea,  and  joinder  therein. 

UrUhanJc,  for  the  plaintiff. — The  pleadings  raise  two 
questions:  first,  whether  an  action  will  lie  on  the  judg- 
ment of  a  county  court  created  by  the  9  &  10  Vict.  c.  95 ; 
and  secondly,  if  it  will  not,  whether  an  action  will  lie 
on  the  consideration  for  which  such  judgment  was  re- 
covered. The  first  point  was  decided  in  the  negative  by 
the  Court  of  Queen's  Bench  in  the  case  of  Berkeley  v.  El- 
derkin{a)y  but  the  reasons  assigned  for  that  judgment  are 
opposed  to  well-established  principles.  It  was  said  that, 
as  the  County  Court  Act  gave  a  special  and  limited  mode 
of  execution,  the  remedy  was  confined  to  that  specifically 
provided.  But  a  like  objection  would  have  applied  with 
equal  force  against  any  action  being  brought  on  a  judg- 
ment of  the  old  county  courts,  which  would  clearly  lie :  Wil- 
Hams  V.  Jones  (b);  for  in  those  courts  the  mode  of  execu- 

(a)  1  E,  &  B.  806.  (b)  13  M.  &  W.  628. 
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1853.  tion  differed  from  that  in  the  superior  Courts.  In  Com.  Dig. 
tit.  "  County  Court/'  (C.  JO),  it  is  said,  "  After  judgment, 
process  for  damages  and  costs  shall  be  made  bj  levari 
facias.  But  a  levari  facias  out  of  the  coxmty  court  ought  to 
be  de  bonis  et  catallis  only,  and  not  de  terris  et  catallis: 
semb.  Lut.  1413.  And  the  goods  taken  shall  not  be  sold 
without  a  custom  alleged  for  it:  semb.  Lut  1413."  Again, 
(C.  1-3),  "  After  judgment,  execution  shall  be  done,  and 
the  damages  and  costs  levied  (if  the  custom  allows  it)  by 
levari  facias.  If  the  custom  does  not  allow  a  levari  facias, 
it  shall  only  be  by  distringas  and  detainer  of  the  goods 
distrained  as  a  pledge,  till  the  costs  and  damages  are  satis- 
fied." Also,  in  judgment*  in  inferior  and  foreign  courts,  the 
mode  of  execution  varies;  yet  an  action  will  lie  on  those 
judgments.  Another  reason  for  the  decision  in  Berkeley  v. 
Elderkin  was,  that  a  judgment  in  the  county  court  is  not 
final,  inasmuch  as,  by  the  100th  section  of  the  9  &  10 
Vict.  c.  95,  the  judge  may  rescind  or  alter  it  But  if  he 
should  do  so,  that  might  be  pleaded  puis  darrein  continu- 
ance, or  the  defendant  might  obtain  relief  by  audita 
querela  The  J  00th  section,  however,  affords  a  remedy 
to  the  suitor,  by  enabling  the  judge  to  vary  the  execution 
in  cases  within  the  99th  section;  the  105th -section  only 
empowers  the  judge  to  suspend  the  execution.  Unless  an 
action  will  lie  on  such  a  judgment,  it  would  in  many  cases 
prove  fruitless,  for  the  defendant's  land  cannot  be  taken 
in  execution,  nor  money  about  his  person;  so  that  by  leav- 
ing the  country  he  might  altogether  evade  it. 

But  if  no  action  will  lie  on  a  judgment  of  a  county  court, 
an  action  may  be  maintained  for  the  original  debt.  In 
the  case  of  an  ordinary  judgment,  no  action  can  be  main- 
tained for  the  consideration,  because  the  debt  has  passed 
in  rem  judicatam,  which  gives  a  higher  remedy,  and  as  a 
necessary  incident  the  judgment  is  subject  to  review  in  a 
Court  of  error.  But  although  the  proceedings  in  county 
courts  are  recorded  (9  &  10  Vict  c.  95,  ss.  3,  1 1 1)  they  are 
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not  for  every  purpose  courts  of  record :  Owens  v.  Breeae  (a).  1863. 
If  the  power  to  rescind  or  alter  the  judgment  is  any  rea- 
son why  no  action  will  lie  on  it,  it  is  also  a  reason  for 
bringing  an  action  for  the  consideration.  Unless  a  judg" 
ment  is  final  and  conclusive,  its  recovery  cannot  be  pleaded 
in  bar  to  an  action  for  the  original  debt:  Level y.  Hall  (6), 
Plummer  v.  Woodbume  (c).  No  action  will  lie  on  a  mere 
interlocutory  order  on  a  decree  in  equity:  Fry  v.  Mal- 
colm (d),  Biddell  v.  Dowse  (e),  Carpenter  v.  Thornton  (/). 

T.  Jones  contrk — This  Court  will  not  review  the  deci- 
sion of  the  Court  of  Queen's  Bench  in  Berkeley  v.  Elderkin. 
The  main  ground  on  which  that  decision  proceeded  was, 
that  it  was  contrary  to  the  scope  and  spirit  of  the  Act,  that 
an  action  should  lie  in  the  superior  Courts  on  a  judgment 
in  a  county  court  The  meaning  of  the  100th  section  of 
the  9  &  10  Vict  c.  95,  is,  that  the  judge  may  rescind  or 
alter  his  order,  so  as  to  modify  the  execution.  The  89th 
section  expressly  provides  that,  as  between  the  parties, 
the  judgment  shall  be  final  and  conclusive.  The  language 
used  by  the  Court  in  Befrkehy  v.  Elderkin  has  been  mis- 
understood. They  never  meant  to  say  that  a  judgment  of 
a  county  court  is  not  final,  but  only  that  the  power  to 
vary  the  mode  of  enforcing  it  shewed  the  intention  of  the 
legislature  that  it  should  not  be  the  subject  of  an  action 
in  a  superior  Court.  [Alderson,  B. — No  action  will  lie  on 
a  judgment,  unless  the  amount  of  the  judgment  can  be  re- 
covered in  that  action;  whereas,  in  the  case  of  a  county 
court  judgment,  the  order  for  payment  may  be  rescinded 
or  Varied,  so  that  when  an  action  is  brought  on  it,  it  can- 
not be  known  what  amount  the  party  may  be  entitled  to 
recover.]  Moreover,  it  would  be  contrary  to  the  policy  of 
the  law,  that  a  person  who  has  elected  to  resort  to  a  tri- 

(a)  6  Exch.  916.  (d)  4  Taunt.  705. 

(6)  Oro.  Jac.  284.  (e)  6  B.  &  C.  256. 

(c)  4  B.  &  C.  625.  (  /^)  3  B.  &  Aid.  62. 
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1853.  bunal  attended  with  certain  incidents,  should  afterwards 
enforce  his  judgment  in  a  Court  proceeding  hj  a  totally 
diJSFerent  course. 

If,  then,  it  is  contrary  to  the  spirit  of  the  County  Court 
Act  that  an  action  should  be  brought  on  a  judgment  of 
that  court,  the  objection  applies  a  multo  fortiori  to  an  ac- 
tion for  the  consideration,  because  that  would  lead  to  a 
judgment  in  the  superior  Court,  which  might  be  enforced, 
against  the  plain  meaning  of  the  County  Court  Act. 
Besides,  to  allow  such  an  action  would  be  to  make  the 
superior  Courts  Courts  of  appeal;  and,  even  if  a  defend- 
ant succeeded  there,  he  would  still  be  liable  for  costs  in 
the  county  court.  Again,  suppose  a  plaintiff  in  the  county 
court  claimed  502.,  and  recovered  102.,  is  he  to  sue  in  the 
superior  Court  for  the  50L,  or  the  lOZ.  only?  The  legisla- 
ture clearly  intended  that  a  judgment  in  the  county  court 
should  be  final,  for  they  have  prohibited  a  writ  of  error; 
and  if  no  action  will  lie  on  the  judgment,  it  would  be  ma- 
nifestly contrary  to  the  intention  of  the  legislature  to  al- 
low a  substituted  remedy  on  the  consideration. 

Unthcmk  replied. 

Pollock,  C.  B. — The  case  of  Berkeley  v.  Elderkin  being 
a  direct  authority  on  the  first  point,  we  feel  ourselves 
bound  by  that  decision,  unless  it  is  manifestly  wrong. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  (after  stating  the  pleadings,  his  Lord- 
ship proceeded :) — Two  questions  arise  on  the  pleadings  in 
this  case:  The  first,  whether  an  action  will  lie  in  the 
superior  Courts  on  a  judgment  obtained  in  a  county  court ; 
the  second,  whether  such  a  judgment  may  be  pleaded  in 
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bar  to  an  action  for  the  original  debt,  for  which  the  judg-      ^  1853. 
ment  was  obtained. 

As  to  the  first  question,  the  Court  has  already  intimated 
that  they  should  consider  the  case  in  the  Court  of  Queen's 
Bench  of  Berkeley  v.  Elderkin  (a),  which  is  precisely  in 
point,  as  an  authority  on  which  they  ought  to  act  in  the 
first  instance,  unless  it  appeared  to  be  clearly  their  duty 
to  take  a  different  view.  The  utmost  that  has  been  done 
by  the  argument  for  the  plaintiff,  is  to  raise  some  doubt, 
and  we  think  that  doubt  must  be  solved  in  a  Court  of 
error. 

It  was  then  contended,  that  the  judgment  in  the  county 
court  was  no  bar  to  an  action  for  the  original  considera- 
tion. It  was  not  disputed  that  a  final  judgment  in  an  in- 
ferior court,  for  any  cause  of  action,  was  a  bar  to  a  suit  in 
any  other  Court  for  the  same  cause ;  but  it  was  argued, 
that  the  judgment  of  the  county  court  was  not  final,  and 
therefore  no  bar  to  such  a  suit,  because  it  was  competent 
for  the  county  court  judge  to  vary  it  afterwards,  by  virtue 
of  the  100th  section;  and  expressions  in  the  close  of  Lord 
Campbdl's  judgment  in  Berkeley  v.  Elderkin  to  that  effect 
were  made  use  of,  on  the  argument  before  us,  to  shew  that 
his  Lordship  was  of  that  opinion.  But  we  think  that  the 
expressions  of  Lord  Campbell  have  been  mistaken.  We  do 
not  understand  his  Lordship  to  mean  that  the  judgment 
was  not  final,  in  the  sense  that  it  was  in  the  nature  of  an 
interlocutory  judgment  We  think  it  is  a  final  and  com- 
plete decision  of  the  case  in  the  county  court,  and  conse- 
quently that  the  question,  whether  the  debt  recovered  was 
due,  cannot  be  again  litigated  in  any  other  Court.  It  is 
therefore  a  bar^ 

For  these  reasons  we  think  that  the  judgment  on  the 
whole  record  must  be  for  the  defendant. 

Judgment  for  the  defendant, 
(a)  1  E.  &  B.  805. 
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1863. 

Dec,  8.  GrALLWBT  V.  MARSHALL. 

No  action  wUi  L  HE  declaration  stated,  that  before  and  at  the  time  of 
j^putotioTof  the  malicious  speaking  hereinafter  mentioned,  the  plain- 
incontinence  in   i^jflp         '     j^  1    orders  as  a  clergyman  .of  the  Church  of 

a  clergyman,  ^  ^^ 

unieM  he  iB  be-    England;  and,  before  the  malicious  speaking,  and  whilst 

neliced  or  holda  .ii  j  j  •j«--ni-i 

lome  clerical  he  was  in  holj  ordcrs  and  was  residmg  in  Buckmgham- 
iwnt  of  t^^°^  shire,  he  had  been  accused  of  having  been  guilty  of  incon- 
porai  profit  tinency  with  a  certain  woman,  and  of  being  the  father  or 
putative  father  of  a  certain  bastard  child,  and  had  been 
summoned  to  shew  cause  why  he  should  not  contribute  to 
the  maintenance  of  the  said  child;  and,  on  the  hearing  of 
the  summons,  had  been  adjudged  not  to  have  been  guilty 
of  incontinence  with  the  said  woman,  and  not  to  be  the 
father  of  the  said  bastard  child:  Yet  the  defendant,  in  a 
conversation  about  the  premises  with  a  certain  person,  to 
wit,  one  A.  Horncastle,  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff,  in  his  character  of  a  clergyman 
of  the  Church  of  England,  the  words  following,  that  is  to 
say,  "If  Mr.  Appleton  knows  nothing  against  Mr.  Gall- 
wey,''  (meaning  the  plaintiff),  "  the  bishop"  (meaning  the 
Lord  Bishop  of  Lincoln)  "  does."  And,  in  answer  to  a 
question  by  the  said  A.  Horncastle,  what  the  said  bishop 
knew  against  the  plaintiff,  the  defendant  falsely  and  ma- 
liciously spoke  and  published  of  the  plaintiff,  as  such 
clergyman, the  further  words  following,  that  is  to  say, "Why 
that  great  affair  in  Buckinghamshire,"  (the  defendant 
meaning  thereby,  that  the  conduct  of  the  plaintiff,  in  and 
with  respect  to  the  said  matter,  had  been  of  a  gross  and 
scandalous  nature,  and  that  the  defendant  had  been  guil- 
ty of  incontinence  with  the  said  woman,  and  was  the  fa- 
ther of  the  said  bastard  child). 
Demurrer,  and  joinder  therein. 

Turner  argued  in  support  of  the  demurrer  (in  Michael- 
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mas  Term,  Not.  16^  21). — ^The  action  is  not  maintainable. 
In  Ayre  y.  Graven  (a),  which  decided  that  words  imput- 
ing adultery  to  a  physician  are  not  actionable  without 
special  damage,  Lord  Denmcm,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  ''After  full  examination  of 
the  authorities,  we  think  that,  in  actions  of  this  nature, 
the  declaration  ought  not  merely  to  state  that  such  scan- 
dalous conduct  was  imputed  to  the  plaintiff  in  his  profes- 
sion, but  also  to  set  forth  in  what  manner  it  was  connect- 
ed by  the  speaker  with  that  profession.  The  doctrine 
there  laid  down  was  recognised  and  adopted  in  James  v. 
Brook  Q>),  In  Parrat  v.  Carpenter  (c),  it  was  held  not  ac- 
tionable to  say  of  a  beneficed  clergyman,  that  he  is  an 
adulterer.  It  was  argued,  that  an  action  lay  for  those 
words,  "  for  they  be  very  slanderous  to  the  plaintiff,  and 
touch  him  in  his  credit  and  profit,  and  are  cause  of  de- 
privation if  they  be  true;"  but  the  Court  held,  that  it  was 
a  slander  examinable  only  in  the  spiritual  Court.  [Parkcy 
B. — That  case  is  overruled  by  Dod  v.  Robinson  (d).]  Nu- 
merous authorities  are  collected  in  Com.  Dig.  tit.  "Action 
upon  the  Case  for  Defamation"  (F.  20),  shewing  that  words 
are  not  actionable  if  they  ''  do  not  charge  with  an  offence 
for  which  the  party  shall  have  a  temporal  damage,  though 
they  are  contra  bonos  mores."  In  Starkie  on  Slander,  p. 
126,  2nd  edit,  it  is  said,  ''The  action  extends  to  words 
spoken  of  men  in  their  profession  as  barristers,  attomies, 
physicians,  and  clergymen.  But  it  may  be  doubted,  whe- 
ther words  spoken  of  a  clergyman  would  be  actionable, 
unless  he  held  some  benefice  or  preferment,  of  which  he 
might  be  deprived  if  the  words  were  true."  Hopwood  v. 
Thorn  (e)  decided,  that  words  imputing  dishonesty  to  a  dis- 
senting minister  were  not  actionable,  the  words  not  hav- 
ing been  spoken  of  the  plaintiff  in  reference  to  his  office 

(a)  2  A.  &  E.  2.  {d)  AUeyn,  63. 

(6)  9  Q.  R  7.  (e)  8  C.  B.  293. 

(c)  Cro.  Eliz.  602. 
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1853.  of  minieter,  and  there  being  no  proof  of  special  damage. 
[PlaM,  B. — ^The  olBfence  imputed  would,  if  true,  subject 
the  plaintiff  to  punishment  under  the  Church  Discipline 
Act  (a).]  That  Act  does  not  authorise  temporal  punish* 
ment,  but  only  regulates  the  former  mode  of  proceedings 
which  was  by  spiritual  censure,  under  the  1  Hen.  7,  c  4. 
In  Pemberion  v.  GoUa  (&),  the  declaration  stated  that  the 
plaintiff  was  a  beneficed  clergyman;  but  this  declaration 
contains  no  allegation  to  that  effect,  and  there  is  nothing 
to  connect  the  imputation  with  his  professional  character. 
[Aldei^son^  B. — In  Dod  v.  Robinson^  the  declaration  alleg- 
ed that,  in  the  IS  Car.  2,  the  plaintiff  was  instituted  and 
inducted  into  a  parsonage,  and  executed  the  office  of  a 
pastor  for  four  years.  The  action  was  brought  in  the  23 
Car.  2,  and  the  Court  doubted  whether  it  could  be  main- 
tained, because  the  plaintiff  had  alleged  a  special  time 
during  which  he  exercised  the  office;  and  therefore  it 
should  not  be  intended  that  he  continued  longer  than  him- 
self had  laid  it.  That  is  an  authority  in  favour  of  requir- 
ing an  averment  that  the  plaintiff  was  a  beneficed  clergy- 
man, and  that  the  words  were  spoken  of  him  as  such.] 

Willea  conti^. — ^First,  it  is  not  necessary  to  allege  that 
the  plaintiff  was  a  beneficed  clergyman,  since  the  words 
were  calculated  to  injure  him  in  his  office.  The  doctrine, 
that  a  charge  of  incontinence  is  not  of  itself  actionable,  be- 
cause incontinence  is  only  the  subject  of  spiritual  censures, 
does  not  apply  to  the  case  of  a  clergyman;  for  such  a 
charge,  if  true,  would  subject  him  to  deprivation  of  his  of- 
fice :  Rogers'  Ecclesiastical  Law,  tit.  "Deprivation''  (c),  Bur- 
ffoyne  v.  Free  (d),  Oliver  v.  Hobart  (e).  Whether  beneficed 
or  not,  it  is  an  injury  to  him  to  be  degraded  from  his 
order,  and  precluded  from  administering  the  sacred  rites 

(a)  3  &  4  Vict  c  86.  (d)  2  Hagg.  466,  662. 

(b)  10  Q.  B.  461.  (6)  1  Hagg.  43. 

(c)  Page  340,  2nd  edit. 
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of  the  Church.  That  dijference  between  the  case  of  a  per-  1853. 
son  in  holy  orders  and  a  layman  was  recognised  by  the 
statute  1  Hen.  7,  c.  4,  and  subsequently  by  the  31  Hen.  8, 
c.  14,  s.  10,  by  which  a  priest  keeping  a  concubine  forfeited 
his  goods,  chattels,  and  promotions,  and  was  to  suffer  im- 
prisonment at  the  king's  will:  Bums'  Ecclesiastical  Law, 
tit.  "  Deprivation  "  (a).  Again,  the  proceedings  under  the 
Church  Discipline  Act,  3  &  4  Yict.  c.  86,  are  not  of  a  mere 
spiritual  nature  pro  salute  animae,  but  essentially  in  poe- 
nam.  In  1  Roll.  Abr.  tit.  "  Action  sur  case  "  (T.),  it  is  said, 
that  an  action  lies  for  saying  of  a  churchwarden,  in  refer- 
ence to  his  office,  that  he  had  cheated  the  parish;  for  he 
is  a  spiritual  officer  as  well  as  a  temporal:  also  that 
it  is  actionable  to  say  of  a  beneficed  clergyman,  "he 
preacheth  lies  in  the  pulpit;"  for  that  is  cause  of  depri- 
vation, by  which  he  might  have  temporal  damage.  The 
distinction  between  slander  of  this  kind,  spoken  of  a  per^ 
son  in  holy  orders  and  of  a  layman,  is  adverted  to  in  Ire- 
land V.  8miik  (b).  Parrat  v.  Carpenter  (c)  is  no  authority 
for  the  proposition  which  it  professes  to  decide,  and  is 
overruled  by  Dod  v.  Robinson  (d). — ^Secondly,  as  the  words 
necessarily  affect  the  plaintiff  in  his  office  of  clergyman,  it 
need  not  be  alleged  that  they  were  spoken  of  him  in  his 
office.  The  case  of  Ayre  v.  Graven  (e)  is  an  extreme  case. 
[Alderson,  B. — There  are  certain  professions,  the  proper 
exercise  of  which  depends  on  morality;  and  except  for  the 
case  of  Ayre  v.  Craven,  I  should  have  thought  that  that 
of  a  physician  was  one  of  them.]  There  are,  no  doubt, 
certain  branches  of  the  medical  profession  in  which  a 
charge  of  incontinence  would  be  destructive  to  the  profes- 
sors; but  it  does  not  necessarily  follow  that  such  an  impu- 
tation would  injure  a  physician  in  the  particular  branch 
in  which  he  practised.    It  is  different,  however,  with  a 

(a)  Page  141  d,  9th  edit.  (d)  AUeyn,  63. 

(6)  2  Brown.  166.  (e)  2  A.  &  E.  2. 

(c)  Cro.  Eliz.  602. 
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18^.  cleigyman,  for  without  morality  he  cannot  conscientious- 
ly exercise  his  sacred  functions  [PoUock,  C.  B. — A  dis- 
position to  falsehood  would  be  equally  improper  in  a  cler- 
gyman, and  yet  no  action  would  lie  for  saying  of  a  cler- 
gyman that  he  was  a  common  liar.  If  we  were  to  relax 
the  rule,  actions  of  this  kind  would  be  innumerable.]  It 
is  actionable  per  se  to  say  of  a  merchant  that  he  is  insol- 
vent, for  the  imputation  directly  affects  him  in  his  busi- 
ness: Jones  Y.  Littler  (a).  The  same  principle  applies  to 
charges  made  against  a  clergyman,  which  would  subject 
him  to  deprivation.  In  Pemherton  v.  CoU8{b\  the  defa- 
matory words  stated  in  the  second  count  did  not  impute 
an  offence  which  necessarily  affected  the  plaintiff  in  his 
office,  and  led  to  deprivation.  The  case  of  a  dissenting 
minister  is  also  different,  because  he  does  not  hold  an  of- 
fice of  which  the  law  takes  cognizance.  But,  at  all  events, 
there  is  a  sufficient  statement  in  the  declaration  to  con- 
nect the  imputation  with  the  plaintiff's  office ;  for,  in  the 
conversation,  the  bishop  of  the  diocese  is  referred  to  as 
having  knowledge  of  the  offence. — Thirdly,  since  the 
15  &  16  Vict.  c.  76,  s.  61  (c),  it  is  a  question  for  the 
jury  at  the  trial  to  say  in  what  sense  the  words  were 
used. 

Turner  in  reply. — The  authorities  cited  shew  that  the 
action  will  not  lie  unless  it  is  alleged  that  the  plaintiff 
was  a  beneficed  clergyman;  and,  moreover,  it  must  appear 
that  the  words  were  spoken  of  him  as  such.  It  was  never 
intended  by  the  15  &  16  Vict.   c.  76,  to  dispense  with 

(a)  7  M.  &  W.  423.  how  such  words  or  matter  were 

(6)  10  Q.  B.  461 .  used  in  that  sense,  and  such  aver- 

(o)   "  In  actions  of  libel  and  ment  shall  be  put  in  issae  by  the 

slander,  the  plaintiff  shall  be  at  denial  of  the   alleged   libel  or 

liberty  to  aver  that  the  words  or  slander;  and  where  the  words  or 

matter  complained  of  were  used  matter  set  forth,  with  or  without 

in  a  defamatory  sense,  specifying  the    alleged    meanin<T',    shew   a 

such  defamatory  sense  without  cause  of  action,  the  declaration 

any  prefatory  averment  to  shew  shall  be  suflBlcient." 
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allegations  which  were  material  in  order  to  shew  a  cause        1853. 
of  action,  but  only  that  where  words  would  bear  a  double 
meaning  it  should  be  sufficient  to  allege  that  they  were 
used  in  a  defamatory  sense. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  waj3  now  delivered  by 

Pollock,  C.  B.  (after  stating  the  pleadings,  his  Lord- 
ship proceeded :) — We  should  have  had  no  doubt  in  the  pre- 
sent case  of  the  plaintijf's  right  to  recover,  if  the  declara- 
tion had  averred  that  the  plaintiff  was  beneficed,  or  was 
in  the  actual  receipt  of  professional  temporal  emolument, 
as  a  preacher,  lecturer,  or  the  like,  at  the  time  of  the 
speaking  of  the  words,  as  the  charge,  if  true,  would  have 
been  a  cause  of  deprivation  of  the  benefice  in  the  first 
case,  and  also  of  degradation  from  orders,  and  consequently 
of  the  loss  of  the  emoluments  in  the  other  cases.  This 
point  was  decided  in  Dr.  Sibihorpe's  case  (a),  Dod  v.  Ro- 
binson (b),  in  effect  overruling  the  case  relied  upon  for  the 
defendant,  Parrat  v.  Carpenter  (c);  in  which  case  the 
Court  held  that  the  slander  was  examinable  in  the  spi- 
ritual Court  only;  and  the  reason  assigned  in  Dod  v. 
Robinson  is,  that  the  matter  charged  is  good  cause  to  have 
him  degraded,  whereby  he  should  lose  his  freehold,  which 
is  a  temporal  damage  to  him.  And  the  reason  given  in 
]  Roll.  Abr.  is,  that  he  could  have  temporal  damage  by 
the  speaking  of  slander.  To  the  same  effect  is  the  dictum 
of  Lord  HoU,  as  to  an  imputation  of  a  want  of  learning 
being  actionable,  in  Coxeter  v.  Parsons  (d).  In  the  case  of 
Dod  V.  Robinson,  the  words  imputed  to  the  plaintiff  not 
only  incontinence,  but  preaching  false  doctrine,  both  of 
which  were  causes  of  degradation,  and  consequently  of  de- 
privation; and  the  latter  charge  implied  misconduct  in  his 

(a)  Sir  W.  Jones,  366.  (d)  1  Ld  Baym.  423;  1  Sfdk. 

(b)  Alleyn,  63.  692. 

(c)  Cro.  Eliz.  502. 
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office.  But  we  think  it  clear  that  the  charge  of  inconti- 
nence made  against  a  beneficed  clergyman,  and  alleged  to 
have  been  committed  whilst  he  is  beneficed,  is  of  that  na- 
ture that  necessarily  tends  to  do  him  injury  in  his  profes- 
sional character,  and  to  endanger  him  in  the  enjoyment  of 
his  office  of  parson,  and  is  therefore  actionable.  In  this 
respect,  the  charge  differs  from  that  which  was  the  sub- 
ject of  the  second  count  in  the  case  of  PemberUm  v. 
Coles  (a). 

But  in  the  absence  of  any  averment  of  the  plaintiff  hav- 
ing any  office  or  employment  of  temporal  profit,  we  are 
not  satisfied  that  this  action  will  lie.  There  is  no  autho- 
rity to  be  found,  that  we  are  aware  of,  in  support  of  the 
position  that  it  will,  where  there  is  no  actual  damage;  and 
we  ought  not  to  extend  the  limits  of  actions  of  this  na- 
ture beyond  those  laid  down  by  our  predecessors.  The 
words  are  actionable  in  the  spiritual  Court,  as  they  im- 
port incontinency,  and  incontinency  may  be  punished 
there,  and  there  only;  and  if  the  plaintiff  be  in  orders 
merely,  and  not  being  injured  in  respect  of  temporal  pro- 
fit>  the  only  remedy  appears  to  be  in  the  Ecclesiastical 
Court. 

If  incontinence  was  a  crime  punishable  by  temporal 
punishments,  the  words  spoken  might  fall  within  the  or- 
dinary rule,  that  words  are  actionable  which  charge  an 
offence  liable  to  temporal  punishment.  But  the  statute 
1  Hen.  7,  c.  4,  gives  jurisdiction  to  punish  incontinence 
in  ecclesiastics  to  the  archbishop,  bishops,  and  ordinaries 
only.  The  Clergy  Discipline  Act,  3  &  4  Vict  c.  86,  does 
not  make  such  an  offence  punishable  by  temporal  pun- 
ishment. Both  of  these  statutes  are  for  giving  additional 
power  to  ecclesiastical  tribunals  only. 

We  therefore  think  that  we  ought  to  hold  that  the  ac- 
tion will  not  lie. 

(a)10Q.  B.461. 
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Platt,  R,  added. — ^I  must  own  that  during  the  argu-  1853. 
ment  I  entertained  considerable  doubt  on  the  subject  Qallwit 
Incontinency  is  a  sufficient  ground  for  deprivation  a  be-  marotalu 
neficio  or  ab  officio,  the  latter  being  applicable  to  the 
case  of  an  incontinent  clerk  in  orders  merely,  and  without 
a  benefice.  It  therefore  seemed  to  me,  that  if  the  offence 
imputed  was,  if  true,  a  sufficient  ground  for  depriving  the 
clergyman  of  his  status  as  such,  the  slander  would  be  ac- 
tionable per  se,  inasmuch  as  the  d^radation  from  his 
order  would  -be  a  temporal  damage.  If  the  slander  had 
been  of  a  barrister,  imputing  to  him  such  misconduct  as 
would  justify  his  being  disbarred,  it  might  be  a  good  cause 
of  action  against  the  slanderer,  although  the  slandered 
person  never  held  a  brief,  or  his  profits  were  merely  hon- 
orary. Other  instances  may  be  readily  suggested ;  but  I 
do  not  feel  so  strong  upon  the  point  as  to  induce  me  to 
differ  from  the  other  members  of  the  Court. 

Judgment  for  the  defendant  (a). 

(a)  In  Patfne  v.  BeaumorrU,  byhe  lost  the  chaplaiiisfaip;  and 

1  Lev.  248,  the  declaration  alleg-  the  action  was  held  maintainable, 

ed,  that  the  plaintiff  was  chap-  on  the  express  ground  that  the 

lain  to  a  peer,  and  that  the  de-  chaphdnship  was  a  temporal  pre- 

fendant  fiJsely  alleged  of  him  ferment, 
that  he  had  had  a  bastard,  where- 


MEMORANDUM. 


IN  the  present  Vacation,  George  Atkinson,  of  the  Inner 
Temple,  Esq.,  was  called  to  the  degree  of  the  Coif,  and 
gave  rings  with  the  motto  "  Tout  temps  prist." 
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1854. 


Jan.  13. 

The  plaintiff,  a 
penon  of  full 
age,  contncted 
with  the  defend- 
ant to  cany 
certam  goods 
for  her  in  his 
cart.     The  de- 
fendant sent  his 
servant  with 
the  cart,  and 
the  plaintiff,  by 
the  permission 
of  the  servant, 
but  without  the 
defendant's  au- 
thority, rode  in 
the  cart  with 
her  goods.     On 
the  way,  the 
cart  broke  down, 
and  the  plain- 
tiff was  Uirown 
out  and  severe- 
ly injured: — 
Held,  that,  as 
the  defendant 
had  not  con- 
tracted to  cany 
the  plaintifl^ 
and  as  she  had 
ridden  in  the 
cart  without 
his  authority, 
he  was  not  lia- 
ble for  the  per- 
sonal injury  she 
had  sustained. 


Lygo  V.  Newbold. 

X  HIS  was  an  action  on  the  case.  The  declaration  stated, 
that  the  plaintiff  retained  and  employed  the  defendant,  for 
reward  to  the  defendant  in  that  behalf,  to  carry  and  convey 
in  and  by  a  cart  of  the  defendant's  certain  goods  and 
chattels  of  and  for  the  plaintiff,  to  wit,  from  Carnaby- 
street,  in  the  county  of  Middlesex,  to  New-Inn-passage, 
in  the  county  aforesaid;  that  the  defendant  accepted  such 
retainer  and  employment,  and  then  received  and  loaded 
the  said  goods  and  chattels  for  the  purposes  aforesaid  in 
and  upon  a  certain  cart  of  the  defendant's ;  Yet  the  de- 
fendant neglected  his  duty  in  this,  to  wit,  that  the  said 
cart  so  used  and  employed  by  him  in  the  carriage  and 
conveyance  of  the  said  goods  and  chattels  was  then  wholly 
unsafe  and  insecure,  and  in  an  unfit  and  improper  state 
and  condition  for  the  carriage  and  conveyance  thereof; 
and  the  defendant  so  negligently  behaved  and  conducted 
himself  in  the  premises,  that  afterwards,  and  while  the 
said  cart  was  proceeding  under  the  care  and  management 
of  a  certain  servant  of  the  defendant's  on  its  way  firom 
Carnaby-street  aforesaid  to  New-Inn-passage  aforesaid 
with  the  said  goods  and  chattels  in  and  upon  the  same,  by 
reason  and  in  consequence  of  the  negligence  and  improper 
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conduct  of  the  defendant,  and  of  the  insufficiency  of  the  1854. 
said  cart,  and  of  the  same  being  unsafe  and  insecure,  and 
in  a  wholly  unfit  and  improper  state  and  condition  for  the 
carriage  and  conveyance  of  the  said  goods  and  chattels, 
the  said  cart  broke  down,  and  by  means  thereof  divers  of 
the  said  goods  and  chattels  were  broken  to  pieces,  dam- 
aged, and  spoiled;  and  also  by  means  thereof  the  plaintiiT, 
who  was  then  lawfully  and  rightfully,  and  by  and  with 
the  consent  of  the  defendant,  riding  in  the  said  cart  and 
accompanying  the  said  goods  and  chattels  in  their  way,  to 
wit,  to  New-Inn-passage  aforesaid,  was  cast  and  thrown 
with  great  force  and  violence  from  and  out  of  the  said  cart, 
and  thereby  one  of  the  legs  of  the  plaintiff  was  broken, 
and  she  was  otherwise  greatly  bruised  and  injured,  &c. 
Plea — Not  guilty,  and  issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  last  Term,  it  appeared  that  the  plaintiff,  who  was  of 
full  age,  had  engaged  the. defendant  to  carry  her  furniture 
from  her  house  to  New-Inn-passage.  The  defendant  sent 
his  servant  with  a  horse  and  cart  to  convey  the  goods, 
but  did  not  go  himself.  The  plaintiff  asked  the  servant's 
permission  to  ride  in  the  cart,  to  which  he  assented.  On 
the  road  the  plaintiff  expressed  her  fears  that  the  cart  was 
not  safe;  but,  the  defendant's  servant  having  examined 
the  cart,  and  having  done  some  repairs  to  it,  and  having 
expressed  his  opinion  that  all  was  right,  the  plaintiff  re- 
mained, in  the  cart,  and  they  proceeded.  Shortly  after- 
wards the  cart  broke  down,  the  goods  were  thrown  out 
and  broken,  and  the  plaintiff  was  also  thrown  out  and  her 
leg  was  fractured. 

Upon  this  opening,  the  Lord  Chief  Baron  was  of  opinion 
that,  although  the  defendant  might  be  responsible  for  the 
loss  the  plaintiff  had  sustained  for  the  damage  done  to  her 
goods,  he  was  not  liable  for  the  personal  injury  she  had 
suffered.  The  defendant's  counsel  having  admitted  that 
the  value  of  the  goods  destroyed  amounted  to  IZ.  155., 

VOL.  IX.  X  Excu! 
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1864.  the  verdict  was  entered  for  that  sum,  with  leave  to  the 
plaintiff  to  move  for  a  rule  nisi  to  increase  the  amount 
to  25L 

Hoggins  now  moved  accordingly. — The  question  is,  whe- 
ther the  plaintiff  is  entitled  to  recover  for  the  personal 
injury  she  has  sustained  by  reason  of  the  defendant's  negli- 
gence. \PoUocky  C.  B. — The  defendant  had  contracted  to 
convey  the  plaintiff's  goods  only;  and  it  was,  therefore,  no 
part  of  his  contract  to  carry  the  plaintiff  herself;  and  it  did 
not  appear  that  the  defendant  gave  the  plaintiff  permission 
to  ride  in  his  cart,  or  that  he  had  any  knowledge  of  that 
fact.  How  can  he  be  liable  under  such  circumstances? 
And,  moreover,  it  is  by  no  means  clear  that  the  defendant 
cannot  maintain  an  action  of  trespass  against  the  plaintiff 
for  having  got  into  the  cart  without  his  authority,  and  for 
having  assisted  in  causing  the  injury  to  the  cart.]  The 
defendant's  liability  is  founded  upon  grounds  wholly  in- 
dependent of  any  contract.  LyncJi  v.  Nurdin{a)  is  directly 
in  the  plaintiff's  favour.  In  that  case  the  defendant,  hav- 
ing negligently  left  his  horse  and  cart  unattended  in  the 
street,  the  plaintiff,  a  child  seven  years  old,  got  upon  the 
cart  in  play,  and  another  child  incautiously  led  the  horse 
on,  and  the  plaintiff  was  thereby  thrown  down  and  hurt. 
If  was  held,  that,  though  the  plaintiff  was  a  trespasser, 
and  contributed  to  the  mischief  by  his  own  act,  the  de- 
fendant was  nevertheless  liable  for  the  consequences  of 
that  accident.  Lord  DenmaUy  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  '*  In  the  present  case  an  ad- 
ditional fact  appears.  The  plaintiff  himself  has  done 
wrong;  he  had  no  right  to  enter  the  cart,  and  abstaining 
from  doing  so  would  have  escaped  the  mischief  Cer- 
tainly he  was  a  co-operating  cause  of  his  own  misfortune 
by  doing  an  unlawful  act;  and  the  question  arises,  whe- 
ther that  fact  alone  must  deprive  the  child  of  his  remedy. 

(a)  1  Q.  B.  29. 
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The  legal  proposition,  that  one  who  has  by  his  own  negli-  1854. 
gence  contributed  to  the  injury  of  which  he  complains 
cannot  maintain  his  action  against  another  in  respect  of 
it^  has  received  some  qualifications.""  After  citing  and 
commenting  upon  the  several  authorities  bearing  upon  this 
pointy  the  Lord  Chief  Justice  says,  that  the  Court  have 
come  to  the  concluMoa  that  the  fact  of  such  misconduct 
on  the  part  of  the  plaintiff  is  not  sufficient  to  exempt  the 
defendant  from  the  consequences  of  his  own  neglect. 
Now,  although  the  defendant  was  to  be  paid  for  the  car- 
riage of  the  plaintiff's  goods,  and  would  not  receive  any- 
thing for  the  carriage  of  the  plaintiff  herself,  that  fact  does 
not  exonerate  the  defendant:  Wilson  v.  Brett  (a).  [Parke, 
B. — A  person  who  undertakes  to  provide  for  the  convey- 
ance of  another,  although  he  does  so  gratuitously,  is  bound 
to  exercise  due  and  reasonable  care.  The  decision  in 
Lynch  v.  Nurdin  proceeded  wholly  upon  the  ground  that 
the  plaintiff  had  taken  as  much  care  as  could  be  expected 
from  a  child  of  tender  years — in  short,  that  the  plaintiff 
was  blameless,  and  consequently  that  the  act  of  the  plain- 
tiff did  not  affect  the  question;  but  here  the  plaintiff's 
conduct  was  blameful,  as  she  had  no  business  to  get  up 
into  the  cart  without  the  defendant's  permission.  Alder- 
son,  B, — The  negligence,  in  truth,  is  attributable  to  the 
parent  who  permits  the  child  to  be  at  large.  It  seems 
strange  that  a  person  who  rides  in  his  carriage  without  a 
servant,  if  a  child  receives  an  injury  by  getting  up  be- 
hind for  the  purpose  of  having  a  ride,  should  be  liable  for 
the  injury.] 

Pollock,  C.  B. — ^We  are  all  agreed  that  there  ought  to 
be  no  rule.  The  case  last  put  raises  a  doubt  as  to  the 
authority  of  Lynch  v.  Nurdin^  if  it  be  applicable  to  the 

(a)  11M.&W.  113. 
x2 
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1854.  case  where  a  child  receives  an  injury  from  indulging  in 
what  is  called  "  the  natural  instinct  of  a  child/'  by  getting 
up  behind  a  gentleman's  carriage,  there  being  no  servant 
there.  I  must  admit  that,  if  this  case  were  like  that  re- 
lied upon,  we  should  not  refuse  a  rule  to  shew  cause;  but 
it  differs  essentially  from  that  case^  which  was  decided 
upon  the  ground  that  the  plaintiff,  being  a  child  of  tender 
years,  could  not  be  considered  as  causing  any  part  of  the 
injury  it  had  sustained,  but  that  the  mischief  was  occa- 
sioned solely  by  the  defendant's  default.  On  the  present 
occasion,  the  plaintiff  brought  this  accident  wholly  upon 
herself.  She  was  of  full  age,  and  she  got  up  into  the 
defendant's  cart  without  any  right  to  do  so.  She  ought 
to  have  known  that  she  had  no  authority  to  do  that,  and 
she  must,  therefore,  take  all  the  consequences  of  her  own 
culpable  conduct 

Parke,  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

Rule  refused. 
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Smith  v.  Tbtt.  ji^  16. 

X  HIS  was  an  action  of  ejectment  brought  bj  the  plain-  Under  the 
tiff  as  landlord,  ag^nst  the  defendant  as  tenant,  for  the  of  Jhe  ^Mon 
recovery  of  certain  premises  situate  in  Great  Titchfield  JjJ^J"^^™ 
Street,  Marylebone.     The  writ  and  the  issue  were  in  the  Vict  c.  76, 
form  given  in  the  Schedule  to  the  Common  Law  Proce-  an  ejectment 
dure  Act,  16  &  16  Vict,  a  76,  and  they  did  not  contain  ^JS^SteJ^t, 
any  claim  for  mesne  profits.  the  landlord  is 

,  ,  entitled  to 

At  the  trial,  before  PlaUy  R,  at  the  Middlesex  Sittings  mesne  profits, 


in  the  present  Term,  the  plaintiff's  counsel  applied  for  ^t'lmd  \me 
mesne  profita    This  claim  was  objected  to  on  the  part  of  ^^2^^ 
the  defendant,  on  the  ground  that  no  claim  of  that  de-  respect  of  them, 
scription  appeared  in  the  issue.    The  learned  Judge,  how- 
ever, admitted  the  claim,  and  the  plaintiff  obtained  a  ver- 
dict for  the  mesne  profits. 

Hawkins  now  moved  for  a  rule  nisi  for  a  new  trial,  un- 
less the  plaintiff  would  consent  to  reduce  the  verdict  by 
the  sum  so  found  to  be  due. — The  question  as  to  the 
plaintiff's  right  to  recover  the  mesne  profits  without  in- 
serting a  claim  for  them  either  in  the  writ  or  the  issue, 
depends  upon  the  214fth  section  of  the  Common  Law  Pro- 
cedure Act.  That  section  enacts,  that  "  wherever  it  shall 
appear  on  the  trial  of  any  ejectment  at  the  suit  of  a  land- 
lord against  a  tenant,  that  such  tenant  or  his  attorney  hath 
been  served  with  due  notice  of  trial,  the  Judge  before 
whom  such  cause  shall  come  on  to  be  tried  shall,  whether 
the  defendant  shall  appear  upon  such  trial  or  not,  permit 
the  claimant  on  the  trial,  after  proof  of  his  right  to  recover 
possession  of  the  whole  or  of  any  part  of  the  premises 
mentioned  in  the'writ  in  ejectment,  to  go  into  evidence  of 
the  mesne  profits  thereof,  which  shall  or  might  have  ac- 
crued from  the  day  of  the  expiration  or  determination  of 
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1854.  the  tenant's  interest  in  the  same  down  to  the  time  of  the 
verdict  given  in  the  cause,  or  to  some  preceding  day  to  be 
specially  mentioned  therein ;  and  the  jury  on  the  trial 
finding  for  the  claimant  shall  in  such  case  give  their  ver- 
dict upon  the  whole  matter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  and  also  as  to  the 
amount  of  the  damages  to  be  paid  for  such  mesne  profits ; 
and  in  such  case  the  landlord  shall  have  judgment  within 
the  time  hereinbefore  provided,  not  only  for  the  recovery 
of  possession  and  costs,  but  also  for  the  mesne  profits 
found  by  the  jury:  provided  always  that  nothing  hereinbe* 
fore  contained  shall  be  construed  to  bar  any  such  land- 
lord from  bringing  any  action  for  the  mesne  profits  which 
shall  accrue  from  the  verdict  or  the  day  so  specified 
therein  down  to  the  day  of  the  delivery  of  possession  of 
the  premises  recovered  in  the  ejectment/'  It  is  submitted, 
that  as  the  plaintiff  has  not  given  the  defendant  notice  of 
any  such  claim,  he  is  not  entitled  to  recover  in  respect 
thereof  in  this  action. 

Per  Curiam  (o). — The  section  referred  to  expressly  states 
that  the  plaintiff  may  go  into  the  question  of  mesne  pro- 
fits; and  it  does  not  contain  any  provision  which  makes 
the  insertion  of  such  a  claim  a  condition  precedent  to  the 
plaintiffs  right  to  recover  in  respect  of  them.  The  only 
matter  which  is  made  a  condition  precedent  is,  that  the 
tenant  or  his  attorney  shall  be  served  with  due  notice  of 
trial.  It  was  not  objected  here  that  such  notice  had  not 
been  given.  The  claim  for  mesne  profits  must  be  consi- 
dered as  included  in  all  these  writs.  We  cannot  say  that 
a  plaintiff  is  not  entitled  to  the  amount  found  for  him; 
and,  indeed,  this  course  of  practice  is  much  to  the  benefit 
of  all  parties.     There  will,  therefore,  be  no  rule. 

Rule  refused. 

(a)  ParL'Cy  R,  AUlcrson,  B,,  and  Martin^  B. 
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Beavan  v.  McDonnell. 


Jan,  16. 


X  HE  declaration  was  for  money  had  and  received,  for  The  plaintiff 
interest  due  thereon,  and  on  accounts  stated.  written  contract 

Plea. — As  to  the  count  for  money  had  and  received,  ^"J''*^*®?^-  . 

•'  ^    chase  of  certain 

that  the  money  was  received  fr«)m  the  plaintiff  under  a  land  at  a  epeci- 
contract  duly  made  and  signed  by  himtfor  the  purchase  of  certain  persons, 
certain  lands  and  tenements  at  a  certain  price,  from  cer-  on^behaif^nhe 
tain  persons,  vendors  thereof  on  behalf  of  the  defendant,  ^efen^nt,  on 

^  the  terms  and 

on  the  terms  and  conditions,  amongst  others,  that  he  should  conditions 
forthwith  pay  a  sum  of  415t  as  a  deposit  on  the  purchase;  tiff  should  foJrth- 
that  the  purchase  should   be  completed  by  the  25th  of  ^^igJ^^J^"" 
March,  1852;  that  within  four  weeks  after  the  said  time  deposit  on  the 

purchase;  that 

of  the  contract,  the  vendors  should  deliver  to  him  an  ab-  the  purchase 
stract  of  title  to  the  property,  and  deduce  a  good  title  pieted  by  th" 
thereto;  and  that  within  two  months  from  and  after  the  igsV^'^t^r*'^ 
time  of  the  delivery  of  such  abstract,  the  plaintiff  should  within  four 
deliver  to  the  vendors  a  statement  of  aiiy  objections  to  the  contract  the 
title,  and  if  no  objections  were  so  delivered  the  title  should  deHve"  to  the 
be  considered  as  accepted;  that,  on  payment  of  the  residue  plaintiff  an  ab- 
of  the  purchase-money  on  the  said  25  th  of  March,  1852,  the  t©  the  property 
vendors  would  convey  the  premises  to  the  plaintiff;  and  good  tide  Aere- 
that,  if  the  plaintiff  should  neglect  or  fail  to  comply  with  J^J,  ^^J.t^'^" 
these  conditions,  his  deposit  money  should  be  forfeited  to  ^^  ^^  deUvery 

mi  11  11  11        of  such  abstract, 

the  vendors.     The  plea  then  proceeded  to  aver,  that  the  the  pkintiff 
plaintiff  did  thereupon  pay  to  the  vendors  the  said  sum  of  to  the  vendon 

a  statement  of 
any  objections 
to  the  title,  and,  if  no  objections  were  so  delivered,  the  title  should  be  considered  as  accepted ;  that 
on  payment  of  the  residue  of  the  purchase-money  on  the  said  25th  of  March  the  Tendons  would 
convey  the  premises  to  the  plaintiff;  and  that  if  die  plaintiff  should  neglect  or  &il  to  comply  with 
these  conditions  his  deposit-money  should  be  forfeited  to  the  vendors.  The  plaintiff  paid  the  deposit 
at  the  time  of  entering  into  the  contract,  and  an  abstract  of  title  was  afterwards  duly  delivered  to 
him,  to  which  no  objection  was  made.  At  the  time  he  entered  into  the  contract  he  was  a  lunatic,  and 
incapable  of  understanding  its  nature;  but  this  the  defendant  did  not  know,  and  the  contract  on  his 
part  was  a  boD&  fide  one: — Hdd^  that,  as  the  contract  was  entered  into  by  the  defendant,  and  the 
money  received,  &irly  and  in  good  &ith,  and  without  knowledge  of  the  lunacy,  and,  so  &r  as  con- 
cerned the  deposit,  the  transaction  was  completely  executed,  the  plaintiff  was  not  entitled  to  the  re> 
turn  of  the  money  so  deposited. 
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1854.  41 61.  mentioned  in  the  contract ;  that  they  then  did  receive 
Bkavan  tli^  same  for  the  defendant  on  his  behalf,  and  within  four 
M'DoNN  LL  ^^^^s  fr^"^  ^^^  ^^^^  ^^  contract,  the  vendors  on  behalf  of 
the  defendant  did  deliver  to  the  plaintiff  an  abstract  of 
title  to  the  premises,  and  deduce  a  good  title  thereto,  ac- 
cording to  the  contract;  and  that  more  than  two  months 
from  and  after  the  time  of  the  delivery  and  deducing  of 
the  said  abstract  and  title  elapsed,  without  any  statement 
of  objections  to  the  title  being  delivered  to  the  said  ven- 
dors according  to  the  contract  And  further,  that  the 
vendors  on  behalf  of  the  defendant,  thence  until  after  the 
25th  of  March,  1852,  were  ready  and  willing  to  convey 
the  said  premises  to  the  plaintiff  on  payment  of  the  resi- 
due of  the  purchase-money,  but  the  plaintiff  did  not  nor 
would  complete  the  said  contract,  but  therein  wholly  failed 
and  made  default,  and  did  not  complete  the  said  purchase, 
and  the  said  first-mentioned  money  became  forfeited,  ac" 
cording  to  the  said  conditions;  and  that  the  defendant  re- 
ceived and  held  the  said  money  as  aforesaid,  and  not  other- 
wise, as  he  lawfully  might  for  the  cause  aforesaid.  And  so 
the  defendant  saith,  that  he  did  not  receive  the  said  money 
to  the  use  of  the  plaintiff,  as  in  the  said  count  alleged. 

Replication,  that  when  the  plaintiff  so  contracted,  and 
from  thence  until  and  at  and  after  the  said  receipt  by  the 
defendant  of  the  said  money,  he  the  plaintiff  was  lunatic 
and  of  unsound  mind,  and  thereby  incapable  of  contract- 
ing, or  of  understanding  the  meaning  of  a  contract,  or  of 
managing  his  affairs,  and  that  the  said  contract  was  not 
of  any  use  or  benefit  to  him;  of  all  which  the  defendant, 
at  the  time  of  the  said  contract  and  of  the  said  receipt  of 
the  said  money,  had  notice. 

Rejoinder,  that  neither  the  vendors  nor  the  defendant 
did,  when  the  plaintiff  made  the  said  contract  of  sale  or 
paid  the  money  therein  mentioned,  know  that  he  was  a 
person  lunatic  or  of  unsound  mind,  and  incapable  by 
reason  of  such  unsoundness  of  understanding  the  meaning 
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of  a  contract,  but  made  the  said  contract  with  him  fairly 
and  in  good  faith,  believing  that  he  was  able  to  under- 
stand the  meaning  of  the  same. 
Demurrer,  and  joinder. 

The  demurrer  was  argued  last  Term  (Nov.  22)  by 

Skinner  in  support  of  the  demurrer. — ^The  question  as 
to  the  liability  of  a  lunatic  upon  contracts  entered  into  by 
him  whilst  a  lunatic,  was  much  discussed  in  the  case  of 
MoUon  V.  Camroux  (a),  where  this  Court  said,  "  We  are 
not  disposed  to  lay  down  so  general  a  proposition,  as  that 
all  executed  contracts  honk  fide  entered  into  must  be 
taken  as  valid,  though  one  of  the  parties  be  of  unsound 
mind;  we  think,  however,  that  we  may  safely  conclude, 
that  when  a  person,  apparently  of  sound  mind,  and  not 
known  to  be  otherwise,  enters  into  a  contract  for  the  pur- 
chase of  property,  which  is  fair  and  bon&  fide,  and  which 
is  executed  and  completed,  and  the  property,  the  subject- 
matter  of  the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored,  so  as  to  put  the  parties  in  statu 
quo,  such  contract  cannot  afterwards  be  set  aside,  either 
by  the  alleged  lunatic  or  those  who  represent  him."'  But 
the  plaintiff  contends,  that  where  the  contract  is  an  exe- . 
cutory  one  merely,  and  the  parties  may  be  placed  in  statu 
quo,  the  contract  may  be  rescinded  as  not  binding  upon 
the  lunatic,  and  he  is  therefore  entitled  to  have  the  money 
which  he  has  deposited  in  respect  to  the  contract  restored 
to  him.  This  is  clearly  an  executory  contract.  Several 
conditions  remained  to  be  performed;  and  in  order  to  carry 
the  contract  out,  the  plaintiff  would  be  under  the  necessity 
of  exercising  his  discretion.  This  he  was  not  competent  to 
do;  and  the  law  in  such  case  throws  its  protection  around 
the  person  who  suffers  under  the  affliction.    The  case  of 

(a)  2  Exch.  487. 
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HiU  V.  Warren(a)  may  be  cited  as  an  authority,  that  a 
Court  of  equity  will  not  decree  the  specific  performance  of 
a  contract,  where  the  party  is  of  unsound  mind  at  the 
time  that  he  enters  into  the  contract 

TFiSescontri.— The  case  cited  does  not  establish  any 
principle  upon  which  the  legal  rights  of  the  plaintiff  in 
this  action  can  be  rested.  The  remedy,  by  decree  of  spe- 
cific performance,  is  an  equitable  one;  and  it  is  often  de- 
nied, where  hardship  would  result  if  the  proceeding  were 
allowed.  This  contract,  so  far  as  regards  the  deposit  which 
the  plaintiff  now  seeks  to  have  restored  to  him,  is  execut- 
ed. The  transaction,  on  the  part  of  the  defendant,  was  a 
bona  fide  one,  and  done  in  ignorance  of  the  plaintiff's  dis- 
ability. It  therefore  falls  within  the  authority  of  the  de- 
cision of  this  Court  in  MoUon  v.  Gamroiix,  which  was 
afterwards  affirmed  in  the  Court  of  error  (6).  Patteson,  J., 
in  delivering  the  judgment  of  the  Court  of  error,  says: 
"  This  special  verdict  hardly  shews  any  such  state  of  mind,'' 
namely,  such  as  to  render  him  necessarily  incapable  of 
knowing  the  nature  of  his  act;  "but,  even  if  it  did,  the 
modern  cases  shew  that,  when  that  state  of  mind  was  un- 
known to  the  other  contracting  party,  and  no  advantage 
was  taken  of  the  lunatic,  the  defence  cannot  prevail,  espe- 
cially where  the  contract  is  not  merely  executory,  but  exe- 
cuted in  the  whole  or  in  part,  and  the  parties  cannot  be 
restored  altogether  to  their  original  position.''  In  Price  v. 
Berrington  (c),  Lord  Chancellor  Truro  doubted  whether  a 
conveyance,  executed  by  a  lunatic,  is  absolutely  void  in 
the  absence  of  notice  of  the  lunacy  to  the  party  claiming 
under  the  conveyance,  and  of  all  circumstances  of  fraud ; 
and  his  Lordship  did  not  express  any  opinion  whatever 
upon  the  point.  The  case  of  Molton  v.  Camroux  is  an  au- 
thority, that,  under  circumstances  like  the  present,  the 

(a)  9  Ves.  605.  (6)  4  Exch.  17.  (c)  3  Mac.  &  G.  486. 
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contracting  party  who  suffers  under  the  affliction  must  1864. 
bear  the  consequences.  The  abstract  of  title  was  deliver- 
ed, and  no  objection  was  made  to  it.  The  defendant  has 
therefore  performed  the  whole  of  his  part  of  the  contract. 
The  defendant,  in  effect,  agreed  in  the  terms,  facio  ut  des. 
Each  party  has  executed  the  contract.  [Pollock^  C.  B. — 
The  case  is  similar  to  that  where  a  person  agrees  with  an 
auctioneer,  who  is  about  to  sell  some  property,  to  postpone 
the  sale  for  a  certain  time,  in  consideration  of  a  sum  paid 
down.  The  sale  being  postponed,  the  party  who  paid  the 
money  has  got  all  he  bargained  for.  Here  the  parties 
would  not  be  placed  in  statu  quo  by  the  return  of  the  de- 
posit, for  the  defendant  has  been  at  the  trouble  and  ex- 
pense of  obtaining  and  delivering  an  abstract  of  title.] 

Skinner  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — (after  stating  the  pleadings,  his  Lordship 
proceeded:) — The  question  is,  whether  the  present  case 
falls  within  the  principle  of  that  of  Molton  v.  Gamrouof,  de- 
cided in  this  Court  (2  Exch.  487)  and  affirmed  in  error 
(4  Exch.  17).    We  think  it  does. 

It  will  be  observed,  that  the  replication  in  this  case 
states  an  additional  fact,  the  absence  of  which  occasioned 
a  remark  by  Mr.  Justice  Patteson  in  giving  the  judgment 
of  the  Court  of  error.  The  special  verdict  in  that  case 
stated,  that  the  intestate  was  at  the  time  of  the  contract 
a  lunatic  of  unsound  mind,  so  as  to  be  incapable  to  ma- 
nage his  affairs.  Mr.  Justice  Patteson  observed,  that  this 
did  not  shew  such  a  state  of  mind  in  the  grantee  as  to 
render  him  necessarily  incapable  of  knowing  the  nature 
of  his  act. 
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1854.  The  replication  supplies  this  supposed  defect,  by  aver- 

ring that  the  plaintiff  was  a  lunatic  and  of  unsound  mind, 
and  thereby  incapable  of  contracting  or  of  understanding 
the  meaning  of  a  contract;  and  the  statement  is  in  other 
respects  the  same  as  that  in  the  special  verdict. 

We  think  this  makes  no  difference  between  the  present 
case  and  that  already  decided;  and  we  are  of  opinion  that 
this  falls  within  the  principle  of  that  case. 

This  action  is  not  brought  on  an  executory  contract. 
The  plaintiff  is  seeking  to  recover  back  a  sum  of  money 
paid  to  the  defendant  upon  a  contract  which  the  defend- 
ant has  performed,  and  according  to  which  he  is  entitled 
to  retain  it;  and  the  contract  was  entered  into  by  the  de- 
fendant and  the  money  received,  fairly  and  in  good  faith, 
and  without  knowledge  of  the  lunacy.  It  is  a  transaction 
completely  executed  so  far  as  the  deposit  is  concerned. 
The  defendant  has  done  all  he  was  bound  to  do  to  make 
it  his  own;  and  the  plaintiff  has  had  all  he  bargained  for, 
the  power  of  buying  the  estate,  with  the  title  stipulated 
for,  at  a  certain  time,  on  payment  of  the  residue  of  the 
purchase-money. 

The  case  is  in  substance  the  same  as  if  the  plaintiff  had 
paid  the  defendant  a  sum  of  money  down  to  abide  the 
event  of  his  performing  a  certain  piece  of  work  in  a  cer- 
tain time  and  then  to  be  his  own,  and  the  defendant 
had  done  the  stipulated  work.  The  money  is  now  his 
own,  and  the  plaintiff  cannot  recover  it  back. 

Judgment  for  the  defendant. 
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Beswiok  v.  Boffey.  j^^  ^^ 

In  the  Matter  of  the  Claim  of  Rosetta  Moses. 

JL  HIS  was  an  appeal  against  the  decision  of  the  judge  of  no  appeal  lies 
the  aerkenwell  county  court  of  Middlesex,  on  an  inter-  Sof a  cotil. 
pleader  summons  in  the  above  cause.  <y  court  judge 

on  an  inter> 

On  the  16th  of  June,  1853,  the  plaintiff  obtained  a  judg-  pleader  sum- 
ment  in  the  county  court  of  Staffordshire,  holden  at  Han-  ™^cre  a 
ley,  against  the  above-named  defendant,  for  the  sum  of  ^^°°„  ^ 
54i.  13^.  6d,  the  amount  of  debt  and  costs,  in  an  action  interpleader 
for  goods  sold  and  delivered  by  the  plaintiff  to  the  defend-  county  court, 

.  the  judge  is 

*"^  bound  to  adju- 

On  the  29th  of  June,  1853,  the  plaintiff  caused  an  ex-  diateuponit; 

*  and  if  the  claim- 

ecution  to  be  levied  at  No.  1,  Northampton  Row,  by  the  ant  has  not  de- 
bailiff  of  the  Clerken-well  county  court  of  Middlesex,  for  dent  pwticukr, 
the  amount  of  his  said  judgment  against  the  defendant  •[2,''{ht*ti^ 
The  levy  having  been  made,  the  goods,  stock-in-trade,  and  required  by  the 

1.1  1        1       ^flf.  1    .        ,  ,       T^  rule  of  court, 

money  levied  upon  by  the  omcer  were  claimed  by  Rosetta  the  judgeshould 
Moses,  of  1,  Northampton  Row,  aforesaid,  as  her  property,  the  plrtkuhir. 
This  claim  having  been  made  in  due  time,  the  usual  in-  °'  ^^'^^^  V®^ 

^  '  summons  to  is- 

terpleader  summcms  was  served  upon  the  claimant,  'who  sue,  so  that  he 

i»  ^rt»    ^     e%j  •  *!/•  /.I       may  determine 

paid  the  sum  of  58^.  bs,  2cL  into  court     At  the  foot  of  the  the  case  on  the 
interpleader  summons  the  following  notice  is  given  to  the  ™^"**" 
claimant : — "  Hours  of  attendance  at  the  office  of  the 
clerk  from  ten  till  four."    The  interpleader  summons  waS 
returnable  on  the  20th  of  July,  1853. 

On  the  14th  of  July,  at  ten  minutes  before  eight  o'clock 
at  night,  particulars  and  grounds  of  claim  were  leflb  by  the 
claimant's  attorney  with  the  messenger  of  the  court,  at 
the  court-house  in  Duncan  Terrace  aforesaid,  and  were  de- 
livered into  the  office  by  the  messenger  on  the  next  morn- 
ing. The  following  is  a  copy  of  the  particulars  and 
grounds  of  claim  so  served: — "To  Robert  Cheere,  Esq., 
the  clerk  of  the  county  court  of  Clerkenwell,  &c. — I  here- 
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1864.  \yj  give  notice,  that  I  claim  the  whole  of  the  goods,  chat- 
tels, and  monies  taken  in  execution  in  my  house  and  pre- 
mises, situate  No.  1,  Northamptora  Row,  HoUoway-road, 
in  the  county  of  Middlesex,  under  and  by  virtue  of  a  war- 
rant of  execution  issued  from  the  said  court  at  the  suit  of 
Robert  Beswick  against  one  Frederick  Boffey;  and  that 
the  particulars  of  the  goods,  chattels,  and  monies  so  claim- 
ed by  me  are  the  following — namely,  ten  pounds  ten  shil- 
lings in  gold  and  silver;  looking-glasses;  sets  of  china, 
and  other  part  of  the  stock-in-trade  of  my  business,  and 
more  particularly  mentioned  and  set  forth  in  the  inven- 
tory written  by  the  above  officer  of  the  said  court.  And  I 
further  give  you  notice,  that  the  ground  of  my  said  claim 
is,  that  the  goods  so  seized  by  the  said  officer  are  my  bona 
fide  lawful  property,  and  that  I  paid  the  amount  of  the 
warrant  levied  upon  my  property  mentioned  and  set  forth 
in  the  said  inventory,  namely,  SSL  6s.  2d.,  protesting  at 
the  time  that  the  goods  and  chattels  seized  and  distrained 
upon  were  my  lawful  property,  and  that  the  said  Frederick 
Bofifer  had  no  right,  title,  or  interest  whatever  in  the  said 
goods,  chattels,  or  monies  so  levied  and  distrained." — 
Dated,  &c. 

On  the  cause  being  called  on,  upon  the  20th  July,  1853, 
and  before  the  counsel  for  the  claimant  opened  his  case,  the 
plaintiff's  attorney  objected,  first,  that  the  particulars  and 
grounds  of  claim  ought  to  have  been  served  before  the 
closing  of  the  office  at  four  o'clock  on  the  1 4th  of  July; 
and  that  serving  them  at  ten  minutes  before  eight  o'clock 
on  the  messenger  of  the  court,  at  the  Court-house,  on  the 
night  of  that  day  (after  the  office  was  closed),  was  too 
late;  and  that  such  service  could  only  be  treated  as  a  ser- 
vice on  the  J  5th  of  July ;  secondly,  that  the  grounds  of 
claim  were  not  stated  in  the  notice,  as  required  by  the 
145th  Rule  (a).     The  Judge  stated,  that  he  thought  the 

(a)  See  the  Rule,  ante,  p.  261. 
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notice  and  the  service  thereof  sufficient;  and,  having  heard        1864. 
the  case  upon  the  merits,  ordered  a  verdict  to  be  entered 
for  the  claimant,  with  all  costs;  and  he  also  ordered, 
that  the  amount  paid  into  court  in  this  action  should  be 
paid  out  to  her. 

The  questions  for  the  opinion  of  the  Court  of  Exche- 
quer are — ^First,  Whether,  the  judge  having  decided  that 
the  service  of  the  notice  and  the  notice  itself  were  suffi- 
cient, the  Court  will  overrule  his  decision.  Secondly, 
Whether  the  service  of  the  notice  was  sufficient.  Thirdly, 
Whether  the  notice  was  sufficient. 

The  case  having  been  called  on  for  argument,  Robinson, 
for  the  respondent,  objected  that  the  Court  had  no  juris- 
diction to  hear  it,  inasmuch  as  an  interpleader  claim 
could  not  be  the  subject  of  an  appeal 

Offle  for  the  appellant. — The  appeal  will  lie.  The  juris- 
diction of  county  courts  in  an  interpleader  claim  is  given 
by  the  9  &  10  Vict  c.  95,  a  118  (a),  which  declares,  that 


(a)  Enacts, "  That  if  any  claim  claim,  and  thereupon  any  action 

shall  be  made  to  or  in  respect  of  which  shall  have  been  brought 

any  goods  or  chattels  taken  in  in  any  of  her  Majesty's  supe- 

execution  under  the  process  of  rior  Courts  of  record,  or  in  any 

any  court  holden  under  this  Act,  local  or  inferior  court,  in  respect 

or  in  respect  of  the  proceeds  or  of  such  claim,  shall  be  stayed; 

▼alue  thereof,  by  any  landlord  for  and  the  Court  in  which  such  ac- 

rent,  or  by  any  person  not  being  tion  shall  have  been  brought,  or 

the  party  against  whom    such  any  judge  thereof,  on  proof  of 

process  has  issued,  it  shall  be  law-  the  issue  of  such  summons,  and 

ful  for  the  clerk  of  the  court,  that  the  goods  and  chattels  were 

upon  application  of  the  officer  so  taken  in  execution,  may  order 

charged  with  the  execution  'of  the  party  bringing  such  action  to 

such  process,   as  well  before  as  pay  the  costs  of  all  proceedings 

after  any  action  brought  against  had  upon  such  action  after  the 

such  officer,  to  issue  a  summons  issue  of  such  summons  out  of  the 

calling  before  the  said  Court  as  county  court ;  and  the  judge  of 

well  the  party  issuing  such  pro-  the  county  court  shall  adjudicate 

cess  as  the  party  making  such  upon  such  claim,  and  make  such 
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the  judge  of  the  court  "  shall  adjudicate  upon  such  claim 
and  make  such  order  between  the  parties  in  respect  there- 
of, and  of  the  costs  of  the  proceedings,  as  to  him  shall 
seem  fit  "  and  that  "  such  order  shall  be  enforced  in  like 
manner  as  any  order  made  in  any  suit  brought  in  such 
court."  Therefore  the  decision  of  the  judge  in  such  case 
is  in  the  nature  of  a  judgment  in  an  ordinary  plaint. 
Then  the  J3  &  14  Vict  c.  61,  s.  14  (a),  provides,  "that  if 
either  party  in  any  cause  of  the  amount  to  which  jurisdic- 
tion is  given  to  the  county  courts  by  this  Act  shall  be 
dissatisfied  with  the  determination  or  direction  of  the  said 
court  in  point  of  law,  or  upon  the  admission  or  rejection 
of  any  evidence,  such  party  may  appeal,"  &c.     An  inter- 


order  between  the  parties  in  re- 
spect thereof,  and  of  the  costs  of 
the  proceedings,  as  to  him  shall 
seem  fit ;  and  such  order  shall  be 
enforced  in  like  manner  as  any 
order  made  in  any  suit  brought 
in  such  Court" 

(a)  Enacts,  "That  if  either 
party  in  any  cause  of  the  amoimt 
to  which  jurisdiction  is  given  to 
the  county  courts  by  this  Act 
shall  be  dissatisfied  with  the  de- 
termination or  direction  of  the 
said  Court  in  point  of  law,  or  up- 
on the  admission  or  rejection  of 
any  evidence,  such  party  may  ap- 
peal from  the  same  to  any  of  the 
superior  Courts  of  common  law  at 
Westminster,  two  or  more  of  the 
puisne  judges  whereof  shall  sit 
out  of  Term  as  a  Court  of  appeal 
for  that  purpose,  provided  that 
such  party  shall,  within  ten  days 
after  such  determination  or  di- 
rection, give  notice  of  such  appeal 
to  the  other  party  or  his  attor- 
ney, and  also  give  security,  to  be 


approved  by  the  clerk  of  the 
court,  for  the  costs  of  the  appeal, 
whatever  be  the  event  of  the  ap- 
peal, and  for  the  amount  of  the 
judgment,  if  he  be  the  defendant 
and  the  appeal  be  dismissed;  pro- 
vided nevertheless,  that  such  se- 
curity, so  far  as  regards  the 
amount  of  the  judgment,  shall 
not  be  required  in  any  case  where 
the  judge  of  the  county  court 
shall  have  ordered  the  party  ap- 
pealing to  pay  the  amount  of  such 
judgment  into  the  hands  of  the 
clerk  of  the  county  court  in  which 
such  action  shall  have  been  tried, 
and  the  same  shall  have  been  paid 
accordingly;  and  the  said  Court 
of  appeal  may  either  order  a  new 
ti-ial  on  such  terms  as  it  thinks 
fit,  or  may  order  judgment  to  be 
entered  for  either  party,  as  the 
case  may  be,  and  may  make  such 
order  with  respect  to  the  costs  of 
the  said  appeal  as  such  Court 
may  think  proper;  and  such  or- 
ders shall  be  final." 
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pleader  claim  is  within  that  enactment  The  judge  deter-  ^  ^^^-  ^ 
mines,  upon  the  evidence  before  him,  whether  the  claim-  Bbhwick 
ant,  who  is  the  plaintiff,  was  justified  or  not  in  resisting  Boffsy. 
the  execution  in  the  original  suit  The  13  &  14  Vict  c. 
61,  s.  2,  incorporates  the  9  &  10  Vict  c.  95.  In  this  case 
a  question  arose  as  to  whether  a  sufficient  particular  of 
the  claim  had  been  delivered,  as  required  by  the  145th 
rule;  and  the  determination  of  the  judge  was  erroneous  in 
point  of  law.  That  rule  was  firamed  imder  the  authority 
of  the  12  &  13  Vict  c.  101,  s.  12,  and  has  the  force  of  an 
Act  of  Parliament  The  requirements  of  the  rule  not 
having  been  complied  with,  the  judge  ought  to  have  dis- 
missed the  summona  [Alderaon,  B. — ^If  the  particular 
was  insufficient,  it  might  surely  have  been  amended.  Sup- 
pose a  claimant  stated  that  he  bought  some  article  of  fur- 
niture at  a  particular  place,  and  it  turned  out  upon  the 
evidence  that  he  bought  it  at  another  place,  is  he  by  that 
mistake  to  lose  all  his  goods?  The  145th  rule  requires, 
that  the  money  paid  into  Court  under  the  execution  shall 
be  retained  ^'  until  the  claim  shall  have  been  adjudicated 
upon ;"  but  how  can  it  be  said  to  be  adjudicated  upon,  if 
the  summons  is  dismissed?  PoUocky  C.  B. — The  13  &  14 
Vict  c.  61,  s.  14,  says,  "  that  if  either  party  in  any  cause'' 
&a  shall  be  dissatisfied  with  the  determination  of  the 
judge,  he  may  appeal.  That  clearly  applies  only  to  causes 
in  which  the  parties  are  really  and  truly  plaintiff  and  de- 
fendant] The  1 45th  rule  expressly  provides,  that,  on  an 
interpleader  summons,  the  claimant  shall  be  plaintiff,  and 
the  execution  creditor  defendant — ^He  also  argued,  that 
the  particular  of  claim  was  not  served  in  time,  and  was 
insufficient,  citing  Regina  v.  ChiUon  (a),  Regina  v.  Rich- 
ards (6). 

Robinson  was  not  called  upon  to  argua 

(a)  15  Q.  B.  220.  (&}  2  L.  M.  &  P.  263. 
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1864.  Pollock,  C.  B. — ^We  are  all  agreed  that  this  appeal  must 

be  dismissed,  and  with  costs.  It  seems  to  me  that  we 
have  no  jurisdiction  whatever  in  the  matter ;  and  that  be- 
ing my  opinion,  I  shall  avoid  making  any  comment  or  re- 
mark, either  in  derogation  or  in  support  of  the  authorities 
cited;  and  shall  confine  my  observations  simply  to  the  point 
on  which  my  judgment  is  founded,  namely,  that  there  is 
no  power  to  appeal  in  a  case  like  this.  The  power  of  ap- 
peal depends  on  the  13  &  14  Vict.  c.  61,  s.  14,  and  that 
is  confined  to  cases  in  which  '*  either  party  in  any  eausey 
of  the  amount  to  which  jurisdiction  is  given  to  the  county 
courts  by  that  Act,  shall  be  dissatisfied  with  the  determin* 
ation  or  direction  of  the  said  Court  in  point  of  law,  or 
upon  the  admission  or  rejection  of  any  evidence."'  The 
obvious  intention  of  the  legislature  was  to  give  a  power 
of  appeal  in  conformity  with  that  which  prevails  in  the 
superior  Courts  of  law  by  bill  of  exceptions.  It  is  said, 
however,  that  an  appeal  is  given  by  the  145th  rule.  Now, 
the  12  &  13  Vict.  c.  101,  s.  12,  empowers  the  Lord  Chan- 
cellor to  appoint  five  judges  of  the  county  courts  to  make 
general  rules  concerning  the  practice  and  procedure  of 
those  courts;  and  such  rules  are  to  be  approved  of  by  a 
certain  number  of  the  Judges  of  the  superior  Courts,  and 
laid  before  Parliament;  and  after  those  provisions  have 
been  complied  with,  the  rules  become  to  all  intents  and 
purposes  part  of  the  law  of  the  land.  Then  the  question 
is,  whether  the  145th  rule,  read  in  connexion  with  the 
14th  section  of  the  13  &  14  Vict.  &  61,  gives  a  power  of 
appeal  in  an  interpleader  suit,  which  certainly  did  not 
exist  before  that  rule.  Two  points  have  been  raised,  first, 
what  is  the  true  construction  of  the  language  used  by  the 
learned  persons  who  framed  the  rule,  which  has  been  ap- 
proved of  and  adopted  by  the  requisite  number  of  Judges 
in  Westminster  Hall;  and,  secondly,  assuming  that  in 
terms  it  gives  a  power  of  appeal,  whether  the  framers  of 
it  had  any  authority  to  do  so.     Certainly,  if  we  look 
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merely  at  the  words  of  the  rule,  they  are  capable  of  the  1854. 
interpretation  which  Mr.  Ogle  put  upon  them,  because 
the  14th  section  of  the  13  &  14  Vict  c.  61,  enables  ''either 
party  in  any  cause'"  to  appeal;  and  the  rule  says  that  in  an 
interpleader  suit  ''the  claimant  shall  be  deemed  the 
plaintiff,  and  the  execution  creditor  the  defendant."  There 
is,  therefore,  £ome  ground  for  the  argument.  If,  however, 
the  rule  be  attentively  looked  at,  it  is  plain  that  it  was 
never  intended  to  give  a  power  of  appeal  in  an  interpleader 
suit,  but  merely  to  declare  which  party  should  be  in  the 
situation  of  a  plaintiff  or  defendant  in  an  ordinary  suit, 
^ut  however  that  may  be,  I  am  clearly  of  opinion  that, 
in  point  of  law,  if  such  an  appeal  was  intended  to  be 
given,  the  judges  acted. ultra  vires;  for  by  the  12  &  J3 
Vict.  c.  101,  s.  12,  they  have  no  authority  to  create  a  Court 
of  appeal,  but  only  to  frame  rules  for  the  practice  and 
procedure  in  the  county  courts  themselves.  It  appears  to 
me,  therefore,  that  we  have  no  power  to  hear  this  appeal. 
I  caAnot  help  observing,  incidentally,  thdt  when  I  see  the 
names  of  the  learned  Judges  which  are  appended  to  these 
rule^,  and  knowing  their  experience  and  ability,  I  think 
it  is  not  likely  that  they  would  have  sanctioned  the  rule 
in  question,  with  a  view  to  give  an  appeal.  For  these  rea- 
sons, I  think  the  appeal  must  be  dismissed. 

Parke,  B. — I  concur  with  the  Lord  Chief  Baron,  that 
we  have  no  jurisdiction  to  hear  this  appeal.  With  respect 
to  the  grounds  of  appeal,  I  shall  abstain  from  giving  any 
opinion,  because  we  have  not  heard  the  respondent;  and  I 
shall  confine  my  observations  to  the  question  of  jurisdic- 
tion. An  appeal  does  not  lie  under  the  14tH  section  of 
the  13  &  14  Vict.  c.  61 ;  because  that  only  gives  a  power  of 
appeal  to  the  parties  in  a  cause,  A  claimant  in  an  inter- 
pleader suit  is  not  a  party  in  a  cause,  within  the  meaning 
of  that  enactment.  There  is  an  evident  analogy  between 
an  appeal  from  a  county  court,  and  an  appeal  from  a 

*Y  2 
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1854.  superior  Court  by  bill  of  exceptions.  But  the  parties  to 
an  interpleader  suit  in  a  superior  Court  cannot  bring  a 
writ  of  error  (a).  The  question  is,  whether  the  difficulty  is 
got  rid  of  by  the  rule  made  pursuant  to  the  12  &  13  Vict 
c  101,  s.  1 2.  As  to  that,  there  are  two  points  for  our  con- 
sideration: first,  whether,  upon  the  true  construction  of 
the  rule,  a  right  of  appeal  is  given;  and  secondly,  whether 
there  is  any  power  to  make  a  rule  giving  an  appeal  I 
think  that  both  points  must  be  answered  in  the  negative; 
for,  in  the  first  place,  it  was  not  intended  by  the  framers 
of  the  rule  to  give  a  power  of  appeal;  and  secondly,  if  they 
did  so  intend,  they  had  no  authority  to  do  it.  The  1 2th 
section  of  the  12  &  13  Vict  c.  101,  under  which  they  have 
acted,  empowers  them  ''  to  frame  such  general  rules  and 
orders  as  to  them  shall  seem  expedient,  for  and  concerning 
the  j>rac^  a/nd  proceedings  of  the  Courts;"  and  it  is  not 
to  be  implied,  that  they  are  to  have  the  power  to  alter  the 
intention  of  the  legislature,  in  directing  that  an  appeal 
shall  only  lie  at  the  instance  of  a  *'  party  in  a  cause.'"  Then, 
the  i2th  section  of  the  12  &  13  Vict  c.  101,  goes  on  to  pro- 
vide, that  the  Rules  and  Orders  shall  be  approved  of  by  a 
certain  number  of  the  judges  of  the  superior  Courts.  In 
pursuance  of  that  enactment^  the  rule  in  question  has 
been  made;  and  we  must  now  put  a  construction  upon  it. 
In  my  opinion,  the  framers  of  it  clearly  meant  to  confine 
themselves  to  the  matter  over  which  they  had  jurisdiction. 
The  rule  says,  that  ''  where  any  claim  is  made  to  or  in  re- 
spect of  any  goods  or  chattels  taken  in  execution  under 
the  process  of  any  county  court,  &c.,  and  summonses  have 
been  issued  on  the  application  of  the  officer  charged  with 
the  execution  of  such  process,  such  summonses  shall  be 
served  in  such  time  and  mode  as  hereinbefore  directed  for 
a  summons  to  appear  to  a  plaint ;  and  the  claimant  shall 
be  deemed  the  plaintiff,  and  the  execution  creditor  the  de- 

(a)  Kinff  v,  Simmonds,  7  Q.  B.  289. 
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fendant/'  That  only  means,  that,  in  the  proceedings  on 
ttil^interpleader  summons,  the  one  party  is  to  be  deem"' 
ed  a  plaintiff,  and  the  other  a  defendant.  Mr.  Ogle  has 
argued,  that  the  framers  of  the  rule  intended  to  give  the 
claimant  in  an  interpleader  suit  all  the  .powers  of  a  plain- 
tiff in  the  original  suit  I  am  clearly  of  opinion  that  they 
did  not.  But  even  if  they  did,  they  had  no  power  under 
the  Act  of  Parliament;  because  the  12th  section  only  em- 
powers them  to  make  rules  and  orders  for  regulating  the 
practice  and  proceedings  of  the  county  courts. 

Aldbbson,  B. — I  am  of  the  same  opinion.  The  14th 
section  of  the  13  &  14  Vict.  c.  61,  allows  an  appeal  against 
the  decision  of  the  judge  in  an  ordinary  plaint,  in  cases 
ovei:  which  jurisdiction  is  given  by  that  Act.  That  juris- 
diction, and  consequently  the  right  to  appeal,  is  confined 
to  plaints  for  the  recovery  of  debts  above  20Z.  and  not 
exceeding  502.,  or  perhaps  those  of  a  larger  amount^  where 
the  parties  consent  to  try  in  the  county  court  (a).  But 
a  decision  on  an  interpleader  claim  is  one  against  which 
no  appeal  is  given  by  the  Act.  The  words  of  the  Act 
are  perfectly  clear.  The  party  who  appeals  must  give  se- 
curity for  the  costs  of  the  appeal  and  for  the  amount  of 
the  judgment,  if  he  be  the  defendant  But,  in  an  inter- 
pleader suit,  what  is  the  judgment?  There  is  no  amount  of 
debt  or  damage  for  which  judgment  is  given.  How,  then, 
is  the  party  to  give  security?  But  in  an  ordinary  plaint, 
when  judgment  is  given^  it  is  clear  for  what  amount  the  de- 
fendant must  give  security  in  order  to  establish  his  right 
to  appeal.  Then  it  is  argued,  that  an  order  in  an  inter- 
pleader suit  is  in  the  nature  of  a  judgment  I  think  it  is 
not  If  the  118th  section  of  the  9  &  10  Vict  c.  95,  be 
looked  at,  it  will  be  seen  that  an  interpleader  order  is 
purely  a  discretionary  order;  it  does  not  operate  on  the 
judgment,  but  regulates  the  execution  alone;  it  is  a  dis- 

(a)  Since  decided,  tliat  in  such  case  there  is  no  appeal  *  Janseois 
V.  Groves,  23rd  January,  post. 
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1854.  cretionary  order  as  to  the  claim,  and  a  discretionary  order 
as  to  the  costs.  Further,  it  is  argued  that  the  145th  rale 
makes  a  difference.  Now,  let  us  see  what  that  rule  is.  It 
does  not  say  that  a  summons  on  an  interpleader  claim 
shall  be  a  summons  on  a  plaint ;  but  only  that  an  inter- 
pleader summons  shall  be  served  in  such  time  and  man- 
ner as  a  summons  in  a  plaint,  and  that  the  claimant  shall 
be  deemed  the  plaintiff,  and  the  execution  creditor  the  de- 
fendant ;  the  reasonable  construction  of  which  is,  that  the 
discussion,  upon  the  hearing  of  the  interpleader  summons, 
shall  go  on  before  the  judge  as  if  it  had  been  a  plaint  and 
not  a  summons,  and  therefore  the  claimant,  as  plaintiff, 
must  begin,  and  the  execution  creditor,  as  defendant,  must 
answer.  That  is  all  that  was  meant  by  the  rule,  and  more- 
over, that  is  the  reasonable  construction  of  it.  If  an  in- 
terpleader summons  were  a  new  plaint,  the  result  ought 
to  be  the  same  as  an  ordinary  plaint,  and  a  party  should 
have  costs,  if  he  was  in  the  right,  and  pay  if  he  was  wrong. 
But  nobody  can  contend  that  it  is  so  in  an  interpleader 
suit,  for  there  the  costs  are  purely  discretionary.  Again, 
if  the  debt  recovered  by  the  original  j)laint  was  501,  and 
the  costs  were  added  to  it,  the  judgment  would  be  for  an 
amount  exceeding  50t ;  then,  if  an  interpleader  suit  aris- 
ing out  of  that  judgment  was  in  the  nature  of  an  original 
plaint,  it  would  be  a  plaint  for  a  sum  above  50Z. ;  but  the 
Court  has  no  power  to  entertain  such  a  plaint;  and  there- 
fore the  effect  of  the  145  th  rule  would  be  to  give  an  appeal 
in  cases  in  which  the  court  had  no  jurisdiction  in  the  ori- 
ginal suit.  I  agree  with  the  Lord  Chief  Baron  and  my 
Brother  Parke  that  the  framers  of  the  rule  never  meant 
to  give  an  appeal  in  cases  of  this  kind;  or,  if  they  did,  they 
had  no  power  to  do  so.  I  should  observe,  that,  even  if  we 
had  jurisdiction,  all  that  we  should  do  would  be  to  send 
back  the  case  to  be  tried  on  its  merits,  upon  a  proper  claim 
being  put  in. 

Martin,  B. — I  am  of  the  same  opinion.     Mr.  Ogle  con- 
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tends  that  in  this  case  an  appeal  lies  under  the  provisions  1854. 
of  the  13  &  14  Vict  c.  61,  s.  14;  but  it  is  only  necessary 
to  look  to  that  Act  to  see  that  it  does  not.  The  1st  sec- 
tion, after  reciting  that,  by  the  9  &  10  Vict.  c.  95,  juris- 
diction is  given  to  the  county  courts  for  the  recovery  of 
debts  not  exceeding  20Z.,  enacts,  that  their  jurisdiction 
shall  extend  to  debts  not  exceeding  501.  Then  the  14th 
section  gives  an  appeal  to  either  party  in  a  cause  of  the 
amount  to  which  jurisdiction  is  so  given.  The  words  of 
that  Act  are  plain  and  clear;  and  the  12  &;  13  Vict.  c.  101, 
8. 12,  does  not  affect  the  proper  construction  to  be  given 
to  the  plain  and  obvious  meaning  of  the  13  &  14  Vict.  c. 
61.  Then  it  is  said,  that  an  appeal  is  given  by  virtue  of 
the  145th  rule.  But  on  looking  at  that  rule  in  connexion 
with  the  118th  section  of  the  9  &  10  Vict.  c.  95,  it  will 
be  found  that,  in  the  case  of  an  interpleader  summons,  it 
is  the  duty  of  the  judge  to  adjudicate  upon  the  claim;  and 
that  the  other  matters  provided  for  by  the  rule  are  merely 
collateral  to  the  merits  of  the  case;  so  that  in  the  event 
of  the  claimant  having  delivered  an  insufficient  particular, 
the  judge  may  amend  it  under  the  rule,  or,  if  the  require- 
ments of  the  1 45th  rule  have  not  been  complied  with,  so 
that  the  proceedings  on  that  summons  cannot  be  gone  on 
with,  a  new  summons  must  be  taken  out,  for  it  is  the 
duty  of  the  judge  to  adjudicate.  The  rule  commences,, 
"  where  any  claim  is  made  to  or  in  respect  of  any  goods 
or  chattels  taken  in  execution  under  the  process  of  any 
county  court,  &c.,  and  summonses  have  been  issued  on  the 
application  of  the  officer  charged  with  the  execution  of 
such  process."  The  obvious  intention  was  to  make  the 
case  as  analogous  as  possible  to  that  of  the  ordinary 
interpleader  summons  in  the  superior  Courts,  which  calls 
upon  the  claimant  and  the  execution  creditor  to  ap- 
pear before  the  Court  and  maintain  or  relinquish  their 
respective  claims  to  the  goods  taken  in  execution.  The 
rule  goes  on,  ''such  summons  shall  be  served  in  such 
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)854  time  and  mode  as  hereinbefore  directed  for  a  sammoni 
to  appear  to  a  plaint ;""  that  is  merely  a  direction  re* 
specting  the  service  of  the  summons.  The  role  then  says, 
^'  and  the  claimant  shall  be  deemed  the  plaintiff,  and  the 
execution  creditor  the  defendant'"  In  an  interpleader  in 
the  superior  Courts,  that  is  always  provided  for  by  the 
Judge's  order.  Then  the  rule  requires  that  *'  the  claimant 
shall,  five  clear  days  before  the  day  on  which  the  sum- 
monses are  returnable,  deliver  &c.  a  particular  of  any 
goods  or  chattels  alleged  to  be  the  property  of  the  claim- 
ant and  the  grounds  of  his  claim,''  &c;  and  any  money 
paid  into  court  under  the  execution  shall  be  retained  by 
the  derk  until  the  claim  shall  have  been  adjudicated  up* 
on — ^that  is,  until  the  judge  has  determined  whether  the 
property  taken  in  execution  belongs  to  the  claimant  or 
to  the  execution  debtor.  If  the  particular  has  not  been 
delivered  in  time^  and  the  opposite  party  Lnsists  on  having, 
five  days'  notice,  a  new  summons  must  issue,  and  the  real 
merits  must  be  adjudicated  upon  when  aD  the  preliminary 
matters  have  be^n  complied  with,  and  the  judge  has  a  dis- 
cretion as  to  giving  costs,  like  a  Judge  at  Chambers. 
What  I  have  stated  will  be  found  to  be  the  real  meaning 
of  the  rule.  Indeed,  it  would  be  absurd  to  say,  that» 
through  a  mere  mistake  in  not  properly  setting  out  the 
particulars  of  claim,  the  goods  of  one  person  are  to  be 
taken  to  pay  the  debt  of  another. 

Appeal  dismissed,  with  costs. 
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Down  «.  PiUTo  aud  Another.  ^a«.  2i. 

A^TJMPSIT.— The  declaration  stated  that,  on  the  Ist  The  defimdant, 
day  of  February,  1850,  in  consideration  that  the  plaintiff,  bii2iSaSeking 
at  the  request  of  the  defendants,  had  then  entered  into  the  '^o'Jwf^Carthar 

^  -     ^  '  ^  gena,  in  Spain, 

service  of  the  defendants  as  foreman  of  certain  lead  and  offered  to  em- 
silyer  smelting  works  of  the  defendants  at  Santa  Lucia,  tiffai  foreman, 
in  Spain,  at  the  salary  of  2501  a-year,  upon  the  terms  ^n^th^foi- 
that  the  plaintiff  should  remain  in  the  service  of  the  de-  ^^8  P^^^ 
fendants  in  the  capacity  and  at  the  salary  aforesaid  for  at  require  you  to 
least  three  years,  at  the  option  of  the  defendants,  from  engagmenuo 
the  day  of  the  commencement  of  such  service,  to  wit,  the  ^?^eJ[JJ^  ™" 
said  1st  day  of  February;  and  that  the  defendants  should  ^^^^jemta 

nw  option  *  §a> 

continue  the  plaintiff  in  their  service  in  the  capacity  and  laiy  250/.' per 
at  the  salary  aforesaid  for  a  whole  year,  computed  from  SwSdrequire 
the  day  and  year  last  aforesaid:  and  after  the  commence-  ^^ ^/Iv* 

t  ¥  '  tome  of  toe 

ment  of  each  subsequent  year  of  the  said  service  (com-  ^>««*  Bmeiting 
puted  from  the  day  of  the  plaintiff  entering  into  the  ser-  land  before  yon 
vice  of  the  defendants)  after  the  said  first  year  thereof,  to  SSn^aoc^* 
and  until  the  end  of  such  subsequent  current  year,  the  ^  ^^  empioy- 

^  ¥        '  ment,  and  on 

defendants  promised  the  plaintiff  to  continue  him  in  their  the  lit  of  Fe- 
service  in  the  capacity  and  at  the  salary  aforesaid  for  ^^^edto' 
such  whole  year  as  aforesaid,  from  the  day  and  year  in  ^{tj^S^^rki, 
that  behalf  aforesaid,  and  after  the  commencement  of  andwastooc- 
each  subsequent  year  of  the  said  service  (computed  as  the  1 5th,  when 
aforesaid)  after  the  said  first  year  thereof,  to  and  until  c^^^^d 
the  end  of  such  subsequent  current  year.    Averments,—  JT^g^^V"®** 
That,  on  the  1st  of  February,  1850,  the  plaintiff,  having  March.  He 
entered  into  the  service  of  the  defendants  in  the  capacity  urvice^of  the 
and  at  the  salaiy  aforesaid,  was  then  and  at  all  times  ^f  "s^of^pet. 

1851,  when  he 
was  diachaiged.  He  had  been  paid  his  first  yearns  salary,  as  rommencing  on  the  1st  of  Febmary, 
1850.  In  an  action  to  reeorer  the  second  yearns  salaiyt^/Mitf,  first,  tlut  the  term  '*  at  my  op* 
tion,**  did  not  enable  the  defendant  to  put  an  end  to  the  service  at  his  will,  but  that  it  was  a  yearly 
hiring,  with  an  option  lor  the  defendant  to  require  the  plaintiflTs  service  for  three  years,  or  to  put  an 
end  to  it  at  the  expiration  of  the  first,  second,  or  third  year.  Secondly,  that  the  service  and  the  salary 
tiommenced  when  the  plaintiff  first  proceeded  to  visit  the  smelting  works  in  England. 

s2 
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^Q^'  ^  afterwards  ready  and  willing  to  remain  in  the  said  service 
for  the  period  of  three  years  at  the  least,  at  the  option  of 
the  defendants;  and,  although  the  defendants  did  continue 
the  plaintiff  in  their  service  until  the  end  of  the  first  yeat- 
of  the  said  service,  and  from  thence  until  a  certain  day 
after  the  commencement  and  during  the  currency  of  a  sub- 
sequent year  of  the  said  service,  and  although  the  plain- 
tiff then  offered  to  remain  in  the  service  of  the  defend- 
ants until  the  end  of  the  then  current  year  of  the  said 
service,  yet  the  defendants,  during  the  currency  of  the 
said  subsequent  year  of  the  said  service,  discharged  the 
plaintiff  from  their  service,  &c. 

Plea,  (inter  alia),  non  assumpserunt. 
At  the  trial,  before  Talfourd^  J.,  at  the  last  Devonshire 
summer  assizes,  it  appeared  that  the  defendants  were  the 
owners  of  a  smelting  establishment  at  Santa  Lucia,  in 
Spain ;  and  that,  in  the  year  1848,  the  plaintiff  had  been 
employed  by  them  as  manager  of  their  works,  but  had 
subsequently  returned  to  England.  The  defendants,  being 
about  to  extend  their  works,  were  desirous  that  the  plain- 
tiff should  again  enter  into  their  service,  and  some  com- 
munications on  the  subject  passed  between  the  plaintiff 
and  one  of  the  defendants,  who  afl^erwards  wrote  to  the 
plaintiff  as  follows : — 

"Carthagcna,  21st  December,  1849. 
''  As  promised,  I  send  you  these  few  lines  to  say  that 
should  you  still  be  desirous  of  coming  out  again  to  Santa 
Lucia,  I  shall  be  most  happy  to  engage  you  as  foreman  of 
my  works,  not  under  Mr.  Johnson,  but  under  Mr.  Williams^ 
who  has  taken  the  direction  of  said  works  with  proper 
assistance.  I  should  inquire  you  to  enter  into  an  engage- 
ment to  remain  with  me  for  at  least  three  years,  at  my 
option.  Salary  2501  per  annum,  leaving  any  further 
remuneration  to  me,  according  to  the  result  of  our  opera- 
tions. Our  works  are  being  extended  in  order  to  com- 
mence smelting  as  soon  as  our  engine  arrivea    I  should 
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require  you  to  visit  some  of  the  best  smelting  neorks  in 
England  before  you  come  out  Please  to  send  your  an- 
swer to  my  firm  in  London. 

"  Yours  truly, 

"  M.  Perez  Lozano." 

On  the  Srd  of  January,  1850,  the  plaintiff  wrote  in  an- 
swer, as  follows : — 

"  In  reply  to  your  Mr.  Perez  letter  from  Carthagena, 
dated  the  21st  ulto.,  offering  me  the  situation  of  foreman 
or  superintendent  of  your  lead  and  silver  smelting  works 
at  Sta.  Lucia,  I  beg  to  inform  you  that  I  shall  have  no 
objection  to  undertake  it  for  three  or  more  years,  at  two 
hundred  and  fifty  pounds  for  the  first  year  and  three  hun- 
dred pounds  for  the  subsequent  years,  or  a  per-centage  of 
the  profits  so  as  to  enable  me  to  realise  that  sum.  Of 
course  I  should  expect  to  have  the  passage  of  both  myself 
and  family,  if  thought  expedient  to  take  them  out  with 
me,  paid  by  you,  both  out  and  home;  I  should  also  ex- 
pect to  have  a  furnished  house  provided  for  my  residence, 
as  before,  on  or  near  the  works;  and,  as  Mr.  Perez  wished 
for  me  to  see  some  of  the  best  smelting  works  in  this 
country  previous  to  my  going  out, — if  this  should  meet 
your  approbation,  by  your  sending  me  a  copy  of  an  agree- 
ment, with  orders  where  to  go,  with  a  remittance  for  the 
same,  I  am  at  your  orders  immediately. 

"  Yeurs,  &a 

"  Thos.  Down." 

On  the  5th  of  January,  1850,  the  defendants  wrote  to 
the  plaintiff,  as  follows: — 

"  In  reply  to  your  letter,  Srd  instant,  we  can  only  re- 
iterate the  contents  of  our  Mr.  Perez  letter  to  you,  21st 
ulto.,  as  we  do  not  feel  disposed  to  add  at  all  to  the 
liberal  terms  he  offers  you.  We  cannot  understand  what 
you  say  about  the  per-centage  of  profits.     That  question 
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1654.  must  be  left  to  our  discretion,  and  accordingly  as  the 
works  may  answer.  Your  Own  travelling  expenses  in 
visiting  smelting  works  in  England,  also  out  to  and  home 
from  Carthagena,  we  should  of  course  pay;  but  it  is  not 
customary,  nor  should  we  defray  those  of  your  family. 
As  to  lodging,  we  should  provide  you  with  sufficient  ac- 
commodation at  the  works,  but  we  see  no  necessity  for 

hiring  a  house  for  you. 

"  Yours,  &c. 

"  PiKTO,  PbBBZ,  &  Co/' 

"On  the  9th  of  January.  1860,  the  plaintiff  wrote  in 
answer,  as  follows: — 

"  In  reference  to  yours  of  the  5th  instant,  I  beg  to  in- 
form you  that  your  Mr.  Perez  and  I  have  had  many  con- 
versations respecting  the  per-centage  of  the  profits  of  the 
establishment,  and  as  he  perfectly  understands  my  views 
upon  the  subject,  I  will  leave  that  entirely  to  him,  being 
satisfied  that  he  will  act  liberally  to  me  if  the  works  an- 
swer well;  and  with  respect  to  the  payment  of  the  ex- 
pense of  my  family,  I  have  known  many  instances  in 
which  such  has  been  done;  but  as  I  am  not  certain  that 
I  should  take  them  with  me,  I  will  waive  that  subject,  and 
consent  to  go  out  to  Sta.  Lucia  as  your  principal  smelter 
on  the  terms  stated  in  Mr.  Perez  and  your  letters,  with 
the  understanding  (which  I  mentioned  in  the  former  part 
of  this  note)  that  I  leave  any  further  remuneration  to 
Mr-  Perez'  own  consideration. 

"  Yours,  &a 

"Thos.  Down." 

On  the  10th  January,  1850,  the  defendants  wrote  to  the 
plaintiff,  as  follows: — 

"  By  your  favour,  9th  instant,  we  observe  you  consent 
to  enter  into  our  employment  at  our  works  at  Cartha- 
gena^  as  principal  smelter^  on  the  terms  stated  in  our  letter 
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to  jim  of  the  6th  instant,  and  in  our  Mr.  Perez's  of  the  i86^ 
Slst  December  last,  leaying  to  his  judgment  the  question 
of  a  per->centage  on  the  profits.  You  nvill  accordingly 
please  visit  such  of  the  principal  smelting  works  in  this 
country  as  you  may  think  fit>  and,  haying  gained  all  the 
possible  imformation  in  your  power,  proceed  then  with  all 
speed  to  Garthagena  to  enter  into  your  duties.  Via  Gibral- 
ter  will  probably  be  your  shortest  route.  For  present  ex- 
penses, we  inclose  our  cheque  for  152L  We  may  mention 
for  your  guidance  that  our  Mr.  Williams  is  the  present 
director  of  our  works  at  Carthagena. 

"  Yours,  &C. 

"  Pinto,  Pkbbz,  &  Co." 

On  the  1st  of  February,  1850,  the  plaintiff  proceeded  to 
visit  various  smelting  works  in  Cornwall  and  other  places 
in  England,  and  was  so  occupied  until  the  15th  of  that 
month,  when  he  set  out  on  his  voyage  to  Santa  Lucia, 
and  arrived  there  on  the  3rd  of  March  following.  He  con- 
tinued in  the  service  of  the  defendants  until  the  15  th  of 
February,  1851 ;  when  they  discharged  him  in  consequence 
of  their  ceasing  to  carry  on  their  works,  which  were  un- 
productive. The  plaintiff  had  been  paid  one  year's  salary; 
and  in  an  account  which  was  rendered  to  him  by  Williams, 
the  manager  of  the  works,  credit  was  given  to  him  for  his 
fijst  half-year's  salary,  from  the  1st  of  February,  1850. 
The  plaintiff  had  also  been  paid  his  travelling  expenses  in 
visiting  the  smelting  works  in  England. 

It  was  submitted  on  behalf  of  the  defendants,  first,  that, 
by  the  terms  of  the  contract,  they  were  entitled  to  dis- 
charge the  plaintiff  at  any  time  '^at  their  option ;"  second- 
ly, that  the  service  did  not  commence  until  the  plaintiff 
arrived  at  Santa  Lucia.  The  learned  Judge  reserved  the 
first  point;  and,  with  respect  to  the  second,  was  of  opinion 
that  the  service  commenced  when  the  plaintiff  first  pro- 
ceeded to  visit  the  smelting  works  in  England.  His  Lord- 
ship, however,  left  that  question  to  the  jury,  and  they 
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found  that  the  service  commenced  on  the  Ist  of  February 
1850,  and  returned  a  verdict  for  the  plaintiff  for  2402., 
leave  being  reserved  to  the  defendants  to  move  to  enter  a 
verdict  for  them  on  both  points. 

Montague  Smith,  in  the  following  Michaelmas  Term, 
obtained  a  rule  nisi  accordingly,  or  for  a  new  trial;  against 
which, 

Orowder  and  Maynard  now  shewed  cause. — ^First,  as  to 
the  meaning  of  the  contract  The  defendants  read  the 
words  " for  at  least  three  years  at  my  option"  as  giving 
them  the  option  of  dismissing  the  plaintiff  at  any  time. 
But  the  words  are  not  capable  of  such  a  construction. 
The  meaning  is,  that  the  plaintiff  shall  remain  in  the  ser- 
vice of  the  defendants  for  three  years  if  they  require  it 
It  is  a  yearly  hiring,  which  the  plaintiff  could  only  deter- 
mine at  the  end  of  three  years,  but  the  defendants  at  the 
end  of  any  year.  That  is  evident  from  the  stipulation  as 
to  salary,  which  is  250Z.  a  year,  not  at  the  rate  of2bOL  a 
year:  Elderton  v.  Fmmen8(a).  The  language  of  the  coi^ 
respondence  and  the  nature  of  the  employment  also  shew 
that  it  could  never  have  been  intended  that  the  plaintiff 
should  be  dismissed  at  a  moment's  notice.  Even  if  the 
words  "  at  my  option  "  had  stood  before  the  words  "  for 
at  least  three  years,''  the  contract  would  not  have  been 
susceptible  of  the  construction  contended  for  by  the  de- 
fendants. In  the  case  of  an  agreement  for  a  tenancy  for 
three  years  *'  at  the  tenant's  option,"  the  tenant  could  not 
determine  it  as  if  it  were  a  tenancy  at  will. — Secondly, 
the  service  commenced  on  the  1st  of  February,  1850,  when 
the  plaintiff,  as  required  by  the  defendants,  first  proceeded 
to  visit  the  smelting  works  in  England.  From  that  time 
the  relation  of  muster  and  servant  was  created,  and  the 

(a)  e  C.  B.  160. 
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plaintiff  could  not  serve  any  other  person.    He  was  as        1854. 
much  occupied  in  the  business  of  the  defendants  as  if  he        j)^^„ 
had  been  working  at  their  establishment  at  Carthagena.        pj* 
If  the  question  was  one  of  law,  it  has  been  correctly  de- 
cided by  the  Judge;  if  one  of  fact,  the  account^  which 
showed  the  construction  which  the  defendants  themselves 
put  on  the  contract,  was  evidence  to  warrant  the  jury  in 
finding  as  they  did. 

The  Court  then  called  on, 

Montoffoe  Smith  and  Phinn,  to  support  the  rule. — ^First, 
the  words  ''at  my  option"  mean,  that  the  defendants 
are  to  be  at  liberty  to  discharge  the  plaintiff  at  any  time 
they  think  proper.  The  defendants  in  effect  say,  that  they 
will  not  be  bound  for  any  definite  period,  but,  if  they  wish 
it,  the  plaintiff  must  serve  for  three  years.  If  antecedent 
circumstances  can  be  taken  into  consideration,  it  will  ap- 
pear that  such  was  the  intention  of  the  defendants;  for, 
the  works  being  of  a  speculative  character,  the  defend- 
ants would  naturally  provide  for  determining  the  contract, 
should  the  speculation  prove  unsuccessful.  The  Court  will 
construe  the  language  of  the  contract  so  as  to  give  effect 
to  the  intention  of  the  parties.  If  the  words  ''at  my 
option'"  had  been  omitted,  that  would  not  have  been  a 
contract  by  which  the  defendants  were  bound  to  employ 
the  plaintiff  for  three  years,  but  they  might  have  terminated 
the  service  at  the  end  of  any  year,  or  have  required  the 
plaintiff  to  remain  for  three  years.  That  being  so,  accord- 
ing to  the  plaintiff's  construction,  the  insertion  of  the 
words  "at  my  option"  makes  no  difference  in  the  mean- 
ing of  the  contract.  But  some  effect  must  be  given  to 
those  words,  and  it  is  submitted  that  they  are  equivalent 
to  "  at  my  will  and  pleasure."  Where  a  mortgage  deed 
contained  a  proviso,  whereby  the  mortgagor  agreed  to 
become  tenant  to  the  mortgagees  "  of  the  demised  pre- 
mises henceforth,  at  their  will  and  pleasure,  at  and  after 
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1854.  the  rate  of  261.  is.  per  annnm,  payable  quarterly/'  that 
was  held  to  create  a  tenancy  at  will  only^  notwithstanding 
an  occupation  and  payment  of  rent  for  two  years.  [Alder- 
son,  B. — ^There  the  rent  reserved  was  not  a  yearly  rent,  but 
only  at  the  rate  of  so  much  a  year:  here  the  salary  is  a 
yearly  salary.]  Secondly,  the  service  under  the  agreement 
did  not  commence  until  the  plaintiff  arrived  at  Carthegena. 
[Alderson,  R — ^It  is  evident  what  the  defendants  meant, 
for  they  have  paid  the  plaintiff's  salary  from  the  1st  of 
February.]  The  question  is  one  of  construction,  to  be  de- 
termined by  the  Courts  and  not  by  a  jury;  and  therefore 
the  meaning  of  the  contract  cannot  be  controlled  by  ex- 
trinsic evidence.  It  would  be  expanding  the  contract  to 
hold  that  the  plaintiff  was  foreman  of  the  defendant^ 
works  before  he  arrived  there.  For  what  he  did  prior  to 
that  time  he  was  to  be  paid  his  expenses,  but  his  salary 
under  the  contract  was  not  to  commence  until  he  was  in 
a  position  to  render  actual  service. 

Pollock,  C.  R— 'The  rule  must  be  discharged.  The  case 
has  been  presented  to. us  in  two  views :  First,  it  is  said 
that  this  is  an  agreement  for  a  service  which  the  defend- 
ants might  put  an  end  to  at  any  period;  and  that  the  ex- 
pression ''  at  my  option  "  extends  over  every  moment  of 
the  service.  In  my  opinion  that  argument  is  wholly  un- 
tenable. The  words  '^  at  my  option"  only  mean  that  the 
defendants  are  to  have  the  option  of  saying  whether  the 
service  shall  continue  for  one,  two,  or  three  years.  The 
hiring  was  a  yearly  hiring,  but  it  gave  the  defendants  a 
right  to  insist  upon  the  service  of  the  plaintiff  for  three 
years.  After  the  expiration  of  the  first  year,  the  defend- 
ants could  not  determine  the  service  until  the  end  of  the 
second  year,  and  so  with  respect  to  the  second  and  third 
years.  The  plaintiff  could  only  determine  the  service  at 
the  end  of  the  third  year. 

It  was  further  argued,  that,  iti  reality,  the  plaintiff  was 
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dismissed  before  the  commencement  of  the  second  year  of       1854. 
service.    Now,  supposing  the  construction  of  the  contract 
to  be  as  contended  for  by  the  defendants,  a  question  might 
arise  whether  the  plwitiffwas  not  entitled  to  a  reasonable 
notice  from  the  defendants  of  the  exercise  of  their  option. 
But  upon  that  point  it  is  not  necessary  to  give  an  opin- 
ion, because,  on  looking  at  the  whole  contract,  it  seems 
to  me  that  the  service  began  on  the  Ist  of  February,  1850. 
Moreover,  I  concur  in  what  has  fallen  from  my  Brother 
Alderaon^  that  it  is  clear  what  the  defendants  intended, 
for  they  have  deliberately  acted  on  it,  and  paid  the  first 
half  year's  salary,  as  on  a  service  commencing  on  the  Ist 
of  February.    It  is  said,  however,  that  we  must  look  solely 
to  the  agreement  itself.    But,  in  doing  so,  it  is  impossible 
to  omit  that  part  of  the  letter  of  the  21st  of  December, 
1849,  in  which  the  defendants  intimate,  that  if  the  plain- 
tiff'accepts  the  employment,  they  shall  require  him  to  visit 
some  of  the  best  smelting  works  in  England;  and  in  their 
letter  of  the  10th  of  January,  1850,  they  do  in  fact  require 
him.    That  is  not  a  mere  request  which  he  would  be  at 
liberty  to  decline,  but  an  order  which  he  was  bound  to 
obey.    It  may  be,  that,  looking  at  the  contract  alone,  the 
question  is  not  altogether  free  from  doubt,  but  I  have 
come  to  the  conclusion  that  the  intention  of  the  parties 
was,  that  the  salary  should  commence  immediately  when 
the  plaintiff  began  to  obey  the  orders  of  the  defendants. 

Pabkb,  R — ^I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  With  respect  to  the  first  point,  it  is  clear 
that,  according  to  the  true  construction  of  the  contract,  it 
was  not  in  the  power  of  the  defendants  to  dismiss  the 
plaintiff  at  their  wilL  The  agreement  is,  that  the  plain- 
tiff shall  enter  into  the  service  of  the  defendants  as  a 
yearly  servant,  with  an  option  for  them  to  require  his  ser- 
vices for  three  years,  or  to  dismiss  him  at  the  end  of  the 
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1864  first,  second,  or  third  yeax.  It  is  a  yearly  hiring,  and  the 
plaintiff  is  entitled  to.  a  yearly  salary.  If  the  defendants 
had  chosen  to  dismiss  the  plaintiff  at  the  end  of  the  first 
year,  they  might  have  done  so;  but  as  he  continued  in 
their  service  after  the  commencement  of  the  second  year, 
he  is  entitled  to  be  paid  that  year's  salary. 

Upon  the  other  point  I  entertain  considerable  doubt. 
Looking  solely  at  the  former  part  of  the  letter  of  the  21  st 
of  December,  1 849,  I  should  have  concluded  that  this  was 
a  contract  by  the  plaintiff  to  serve,  in  the  character  of 
foreman,  for  at  least  one  year  from  the  commencement 
of  his  service  as  foreman.  The  last  clause  of  the  letter 
creates  the  difficulty,  because,  as  parcel  of  the  contract, 
the  defendants  have  the  power  of  requiring  the  plaintiff 
to  visit  the  best  smelting  works  in  England,  and  there  is 
no  stipulation  for  any  remuneration  for  that  service. 
There  is,  however,  evidence  of  what  the  parties  have  done 
under  that  contract;  for  there  is  an  account,  in  which  the 
defendants  have  allowed  the  plaintiff  his  salary,  commenc- 
ing from  the  Ist  of  February,  1860.  It  is  argued,  how- 
ever, that,  in  construing  the  contract,  we  ought  not  to  look 
at  that  account  But  though  we  cannot  refer  to  it  as  ex- 
plaining the  meaning  of  the  parties,  it  seems  to  me  strong 
evidence  from  which  a  jury  might  infer  a  subsequent 
agreement  upon  those  terms.  I  own,  however,  that  I 
still  entertain  some  doubt  on  the  subject;  but,  after  the 
opinion  of  the  Lord  Chief  Baron,  in  which  I  understand 
my  Brother  Alderson  concurs,  I  should  not  be  disposed  to 
dissent,  unless  I  was  perfectly  convinced  that  my  view  is 
right 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  not  neces- 
sary to  say  a  word  on  the  first  point,  because  it  is  perfect- 
ly clear,  from  the  opinions  expressed  by  the  Lord  Chief 
Baron  and  my  Brother  Parke,  that  the  meaning  of  the 
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contract  is,  that  the  defendants  should  employ  the  plain-        1864. 
tiflf  as  a  yearly  servant,  with  the  option  of  keeping  him  in 
their  service  for  one,  two,  or  three  years ;  but  after  the  third 
year,  either  party  was  to  have  the  option  of  putting  an  end 
to  the  service.  Then,  when  did  the  service  commence?  In 
the  letter  of  the  2l6t  of  December,  which  contains  the 
terms  of  the  agreement^  it  is  said,  "  I  should  require  you 
to  enter  into  an  engagement  to  remain  with  me  for  at 
least  three  years  at  my  option;''  and,  again,  ^'I  should  re- 
quire you  to  visit  some  of  the  best  smelting  works  in  Eng- 
land before  you  come  out.''    Looking,  therefore,  to  the 
whole  of  that  letter,  I  think  that  the  agreement  commenc- 
ed at  that  period  when  the  plaintiff's  services  were  first 
required.   The  defendants,  in  effect,  say  '^  You  shall  serve 
us  abroad,  and  in  order  that  you  may  be  a  better  work- 
man, we  send  you  to  visit  some  of  the  best  smelting  works 
in  England.    The  plaintiff  first  complied  with  that  require- 
ment on  the  1st  of  February,  1850,  and  from  that  time  the 
service  commenced. 

Rule  discharged. 
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A  plaintiff, 
who  is  in  pri- 
son under  sen- 
tence  of  trans- 
portation, is 
bound  to  giro 
security  1^ 


Barbbtt  V.  Power. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  all  proceedings  in  this  case  should  not  be  stayed^  until 
security  should  be  given  for  payment  of  the  defendant's 
costs. 

It  appeared  from  the  affidaYits^  that,  in  July,  1861,  the 
plaintiff,  who  was  an  uncertificated  bankrupt,  having  been 
charged  with  foorgery,  absconded  to  America.  The  de- 
fendant>  who  was  a  constable,  acting  under  the  warrant  of 
two  justices,  proceeded  to  America  with  certain  documents 
received  from  the  office  of  the  Secretary  of  State  for  Foreign 
Affairs,  and,  having  arrested  the  plaintiff,  brought  him 
back  to  this  country.  In  August,  1862,  the  defendant 
was  arraigned  on  the  charge  of  forgery,  when  he  pleaded 
guilty,  and  was  sentenced  to  transportation  for  fourteen 
years.  He  was  now  undergoing  that  sentence  in  Portland 
Prison.  This  action  was  for  trespass  and  false  imprison- 
ment, it  being  alleged  that  the  arrest  of  the  defendant  in 
America  was  not  in  conformity  with  the  treaty  between 
her  Majesty  and  the  United  State& 

Macnamara  shewed  cause. — As  a  general  rule,  every 
person  may  sue  without  giving  security  for  costs.  There 
are  but  two  exceptions  to  that  rule:  first,  where  the  plain- 
tiff resides  abroad;  secondly,  where  the  plaintiff  is  in  in- 
solvent circumstances,  and  is  suing  as  the  mere  nominee 
or  for  the  benefit  of  a  third  party :  Gray  on  Costs,  p.  324. 
This  case  is  clearly  not  within  the  first  exception;  and  it 
is  no  ground  for  requiring  security  for  costs,  that  the  plain- 
tiff is  about  to  go  abroad:  Ciragno  v.  Hassan  (a),  WMis  v. 
Oarbutt  (6).  Neither  does  the  case  fall  within  the  second 
exception,  for  the  plaintiff  is  suing  for  his  own  benefit. 


(a)  6  Taunt  20. 


(6)  1  Y.  &  J.  611. 
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iSiince  this  is  a  cause  of  action  which  does  not  pass  to  his  1864. 
assignees  or  to  the  Crown:  Com.  Dig.  tit  ''Forfeiture'' 
(R  2) ;  Staundf.^  P.  C,  188  a.  Security  for  costs  is  not  re- 
quired from  a  bankrupt  or  insolvent^  unless  the  damages 
recovered  would  necessarily  pass  to  his  assignees:  Andrews 
V.  Marris  (a).  [Aldersony  R — The  reason  why  security  for 
costs  is  required  of  a  person  residing  abroad,  is  that^  in 
the  event  of  judgment  against  him,  he  cannot  be  taken  in 
execution  under  the  process  of  the  Court  Does  not  the 
same  principle  apply  here;  for  how  can  this  plaintiff  be 
taken  in  execution  until  after  the  expiration  of  his  sen- 
tence?] Where  judgment  is  obtained  in  the  Court  of 
Queen's  Bench,  a  person  in  custody  on  a  criminal  account 
may  be  chaiged  in  execution  by  leave  of  the  Court;  but 
that  cannot  be  done  in  the  Common  Pleas  or  Exchequer, 
they  not  being  Courts  of  criminal  jurisdiction :  Chit.  Arch. 
YoL  2,  p.  1054,  8th  edit  Nevertheless,  in  an  Anonymous 
case  (b),  the  Court  of  Conmion  Pleas  refused  to  compel  se- 
curity for  costs,  on  the  ground  that  the  plaintiff  was  a  pri- 
soner in  Newgate  on  a  criminal  charge.  Members  of  Par- 
liament cannot  be  taken  in  execution,  and  yet  they  are 
not  required  to  give  security  for  costs.  It  does  not  appear 
from  the  report  of  Harvey  v.  Jacob  (c)  what  was  the  cause 
of  action  in  that  case;  and  moreover,  the  plaintiff  was  on 
board  a  vessel  preparatory  to  his  transportation.  [Parke, 
R — ^We  have  been  furnished  with  copies  of  the  affidavits  in 
that  case,  from  which  it  appears  that  the  action  was  for  tres* 
pass  and  false  imprisonment]  The  only  other  authority  in 
favour  of  the  application  is  the  case  oi  Rogers  v.  Banger{d), 
in  which  Oumey,  B.,  ordered  security  for  costs,  the  plaintiff 
having  removed  his  Aimiture,  and  absconded,  to  avoid  a 
charge  of  bigamy.  But  there,  for  aught  that  appears,  the 
plaintiff  might  have  been  out  of  the  jurisdiction;  and  be- 


(a)  7  DowL  712.  (c)  1  R  &  Aid.  169. 

(6)  2  Taunt  61 .  (i)  4  DowL  P.  C.  411. 
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1854.  sides,  no  cause  was  shewn  against  the  rule.  [Pollock,  C.  R 
— A  person  imprisoned  for  a  criminal  offence,  so  that  a  ca. 
s&  will  not  reach  him,  is  for  all  legal  purposes  out  of  the 
jurisdiction.] 

KeaUng  and  Honyman  appeared  to  support  the  rule, 
but  were  not  called  upon  to  argue. 

Per  Curiam  (a). — ^The  rule  must  be  absolute.  It  is  no 
reason  for  not  requiring  security  for  costs,  that  the  plain- 
tiff is  only  sentenced  to  imprisonment  for  a  certain  num- 
ber of  years.  His  condition  is  analogous  to  that  of  a  per- 
son who  is  abroad,  so  that  he  cannot  be  reached  by  the 
process  of  the  Court  Harvey  v.  Jacob  is  an  authority  in 
point,  and  is  in  itself  a  very  reasonable  decision. 

Rule  absolute, 
(a)  PcUoch,  C.  B.,  Parke,  R,  Aldenon,  B.,  and  Martin^  B. 
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1804. 

Hadlet  and  Another  v.  Baxbndalb  and  Others.  Feb.2^(d), 

XHE  jSrst  count  of  the  declaration  stated,  that,  before  Where  two  par- 
and  at  the  time  of  the  making  by  the  defendants  of  the  a  contiBct, 
promises  hereinafker  mentioned,  the  plaintiffs  carried  on  the  Jhem^h^\ro- 
business  of  millers  and  mealmen  in  copartnership,  and  were  ^en,  the  dam- 

*  ,  sffes  which  the 

proprietors  and  occupiers  of  the  City  Steam-Mills^  in  the  other  party 
city  of  Gloucester,  and  were  possessed  of  a  steam-engine,  by  S^respwt'^^^* 
means  of  which  they  worked  the  said  mills,  and  therein  "^c^rfw^  <>/ 

''  ^  '  contract  should 

cleaned  com,  and  ground  the  same  into  meal,  and  dressed  he  sachaa  may 
the  same  into  flour,  sharps,  and  bran,  and  a  certain  portion  aonabij^he'con- 
of  the  said  steam-engine,  to  wit,  the  crank  shaft  of  the  said  ^^^  ^J^_ 
steam-engine,  was  broken  and  out  of  repair,  whereby  the  ^J  'h^  accord- 
said  steam-engine  was  prevented  from  working,  and  the  course  of  things, 
plaintiffs  were  desirous  of  having  a  new  crank  shaft  made  breachof  con- 
fer the  said  mill,  and  had  ordered  the  same  of  certain  *^*  *^*^*'  ^^ 

'  such  as  may 

persons  trading  tmder  the  name  of  W.  Joyce  &  Co.,  at  reasonably  be 
Greenwich,  in  the  county  of  Kent,  who  had  contracted  to  have  been  in 
make  the  said  new  shaft  for  the  plaintiffs;  but  before  they  tion^f  £a* 
could  complete  the  said  new  shaft  it  was  necessary  that  the  i^<»  a*  ^^^ 

^  time  tney  made 

said  broken  shaft  should  be  forwarded  to  their  works  at  the  contract,  as 

Greenwich,  in  order  that  the  said  new  shaft  might  be  made  resuhof  the 

so  as  to  fit  the  other  parts  of  the  said  engine  which  were  ^^  where  iheX 

not  injured,  and  so  that  it  might  be  substituted  for  the  plaintiffs,  the 

.__-  _-  _,         ,..«.  -I.  n         1     owners  of  aflour 

said  broken  shaft ;  and  the  plamtiffs  were  desirous  of  send-  mill,  sent  a 
ing  the  said  broken  shaft  to  the  said  W.  Joyce  &  Co.  for  ghaft'toM" 

office  of  the  de- 
fendants, who  were  common  carriers,  to  be  conveyed  by  them,  and  ihe  defendants*  clerk,  who  at- 
tended at  the  office,  was  told  that  the  mill  was  stopped,  that  the  shaft  must  be  deliyered  immedi- 
ately, and  that  a  special  entry,  i^necessaiy,  must  be  made  to  hasten  its  delivery;  and  the  delivery 
of  the  broken  shaft  to  the  consignee^  to  whom  it  had  been  sent  by  the  phuntifib  as  a  pattern,  by 
which  to  make  a  new  shaft,  was  delayed  for  an  unreasonable  time;  in  consequence  of  which,  the 
plaintiffiB  did  not  receive  the  new  shaft  fer  some  days  after  the  time  they  ought  to  have  received  it, 
and  they  were  consequently  unable  to  work  their  mill  from  want  of  the  new  shaft,  and  thereby  in- 
curred a  loss  of  profits : 

ffeld^  that,  under  ihe  cireumstances,  such  loss  could  not  be  recovered  in  an  action  again»t  the 
defendants  as  common  carriers.  -^ 

• 

(a)  Decided  in  Hilary  Vacation, 

VOL.  IX.  A  A  BXOH. 
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1854.  the  purpose  aforesaid;  and  the  defendants,  before  and  at 
Hai»lby  *^®  *™^  ^^  *^®  making  of  the  said  promises,  were  common 
V*  carriers  of  goods  and  chattels  for  hire  from  Gloucester  to 
Greenwich,  and  carried  on  such  business  of  common  car- 
riers, under  the  name  of  "  Pickford  &  Co.;''  and  the  plain- 
tiffs, at  the  request  of  the  defendants,  delivered  to  them 
as  such  carriers  the  said  broken  shaft,  to  be  conveyed  by 
the  defendants  as  such  carriers  from  Gloucester  to  the 
said  W.  Joyce  &  Co.,  at  Greenwich,  and  there  to  be  de- 
livered for  the  plaintiffs  on  the  second  day  after  the  day 
of  such  delivery,  for  reward  to  the  defendants;  and  in 
consideration  thereof  the  defendants  then  promised  the 
plaintiffs  to  convey  the  said  broken  shaft  firom  Gloucester 
to  Ghreenwich,  and  there  on  the  said  second  day  to  deliver 
the  same  to  the  said  W.  Joyce  &  Co.  for  the  plaintiffs.  And 
although  such  second  day  elapsed  before  the  commence- 
ment of  this  suit,  yet  the  defendants  did  not  nor  would 
deliver  the  said  broken  shaft  at  Greenwich  on  the  said 
second  day,  or  to  the  said  W.  Joyce  &  Co.  on  the  said  se- 
cond day,  but  wholly  neglected  and  reftised  so  to  do  for  the 
space  of  seven  days  after  the  said  shaft  was  so  delivered 
to  them  as  aforesaid. 

The  second  count  stated,  that,  the  defendants  being  such 
carriers  as  aforesaid,  the  plaintiffs,  at  the  request  of  the 
defendants,  caiised  to  be  delivered  to  them  as  such  car- 
riers the  said  broken  shaft,  to  be  conveyed  by  the  defend- 
ants from  Gloucester  aforesaid  to  the  saidW.  Joyce  &  Co., 
at  Greenwich,  and  there  to  be  delivered  by  the  defendants 
for  the  plaintiffs,  within  a  reasonable  time  in  that  behalf, 
for  reward  to  the  defendants;  and  in  consideration  of  the 
premises  in  this  count  mentioned,  the  defendants  promised 
the  plaintiffs  to  use  due  and  proper  care  and  diligence  in 
and  about  the  carrying  and  conveying  the  said  broken 
shaft  from  Gloucester  aforesaid  to  the  said  W.  Joyce  &  Co., 
at  Greenwich,  and  there  delivering  the  same  for  the  plain- 
tiffs in  a  reasonable  time  then  following  for  the  carriage, 
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conveyance,  and  delivery  of  the  said  broken  shaft  as  afore-  18M. 
said;  and  although  such  reasonable  time  elapsed  long  be- 
fore the  commencenient  of  this  suit,  yet  the  defendants  did 
not  nor  would  use  due  or  proper  care  or  diligence  in  or 
about  the  carrying  or  conveying  or  delivering  the  said 
broken  shaft  as  aforesaid,  within  such  reasonable  time  as 
aforesaid,  but  wholly  n^lected  and  reftised  so  to  do;  and 
by  reason  of  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendants,  the  said  broken  shaft  was  not 
delivered  for  the  plaintiffs  to  the  said  W.  Joyce  &  Co., 
or  at  Oreenwich,  until  the  expiration  of  a  long  and  un- 
reasonable time  after  the  defendants  received  the  same 
as  aforesaid,  and  after  the  time  when  the  same  should 
have  been  delivered  for  the  plaintiffs;  and  by  reason  of  tihie 
several  premises,  the  completing  of  the  said  new  shaft  was 
delayed  for  five  days,  and  the  plaintiffs  were  prevented 
from  working  their  said  steam-mills,  and  from  cleaning 
com,  and  grinding  the  same  into  meal,  and  dressing  the 
meal  into  flour,  sharps,  or  bran,  and  from  carrying  on 
their  said  business  as  millers  and  mealmen  for  the  space 
of  five  days  beyond  the  time  that  they  otherwise  would 
have  been  prevented  from  so  doing,  and  they  thereby  were 
unable  to  supply  many  of  their  customers  with  flour, 
sharps,  and  bran  during  that  period,  and  were  obliged  to 
buy  flour  to  supply  some  of  their  other  customers,  and  lost 
the  means  and  opportunity  of  selling  flour,  sharps,  and 
bran,  and  were  deprived  of  gains  and  profits  which  other- 
wise would  have  accrued  to  them,  and  were  unable  to  em- 
ploy their  workmen,  to  whom  they  were  compelled  to  pay 
wages  during  that  period,  and  were  otherwise  injured,  and 
the  plaintiffs  claim  900L 

The  defendants  pleaded  non  assumpserunt  to  the  first 
count;  and  to  the  second  payment  of  25L  into  Court  in 
satisfaction  of  the  plaintiffs'  claim  under  that  count  The 
plaintiffs  entered  a  nolle  prosequi  as  to  the  first  count; 
and  as  to  the  second  plea,  they  replied  that  the  sum  paid 

A  a2 
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1864.       into  Court  was  not  enough  to  satisfy  the  plaintiffs'  claim 
Hadlby      ^^  respect  thereof;    upon  which  replication  issue  was 
joined. 

At  the  trial  before  Grompton,  J.,  at  the  last  Grlouces- 
ter  Assizes,  it  appeared  that  the  plaintiffs  carried  on  an 
extensive  business  as  millers  at  Gloucester;  and  that, 
on  the  J  1th  of  May,  their  mill  was  stopped  by  a  break- 
age of  the  crank  shaft  by  which  the  mill  was  worked. 
The  steam-engine  was  manufactured  by  Messrs.  Joyce 
&  Co.,  the  engineers,  at  Greenwich,  and  it  became  ne- 
cessary to  send  the  shaft  as  a  pattern  for  a  new  one 
to  Greenwich.  The  fracture  was  discovered  on  the  12th, 
and  on  the  13th  the  plaintiffs  sent  one  of  their  ser- 
vants to  the  office  of  the  defendants,  who  are  the  well- 
known  carriers  trading  under  the  name  of  Pickford  & 
Co.,  for  the  purpose  of  having  the  shaft  carried  to  Green- 
wich. The  plaintiffs'  servant  told  the  clerk  that  the 
mill  was  stopped,  and  that  the  shaft  must  be  sftn^  im- 
mediately; and  in  answer  to  the  inquiry  when  the  shaft 
wouldbe  taken,  the  answer  was^that  if  it  was  sent  up  by 
twdye  o'clock  any  day,  it  would  be  delivered  at  Green- 
wich on  the  following  day.  On  the  following  day  the  shaft 
was  taken  by  the  defendants,  before  noon,  for  the  purpose 
of  being  conveyed  to  Greenwich,  and  the  sum  of  22.  48: 
was  paid  for  its  carriage  for  the  whole  distance;  at  the 
same  time  the  defendants'  clerk  was  told  that  a  special 
entry,  if  required,  should  be  made  to  hasten  its  delivery. 
The  delivery  of  the  shaft  at  Greenwich  was  delayed  by 
some  neglect;  and  the  consequence  was,  that  the  plaintiffs 
did  not  receive  the  new  shaft  for  several  days  after  they 
would  otherwise  have  done,  and  the  working  of  their  mill 
was  thereby  delayed,  and  they  thereby  lost  the  profits 
they  would  otherwise  have  received. 

On  the  part  of  the  defendants,  it  was  objected  that 
these  damages  were  too  remote,  and  that  the  defendants 
were  not  liable  with  respect  to  them.     The  learned  Judge 


/ 
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left  the  case  generally  to  the  jury,  who  found  a  verdict        1864. 
with  252.  damages  beyond  the  amount  paid  into  Court. 

Whatdey,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Keating  and  DowdesweU  (Feb.  1)  shewed  cause. — ^The 
plaintiffs  are  entitled  to  the  amount  awarded  by  the  jury 
as  damages.  These  damages  are  not  too  remote,  for  they 
are  not  only  the  natural  and  necessary  consequence  of  the 
defendants'  default,  but  they  are  the  only  loss  which  the 
plaintiffs  have  actually  sustained.  The  principle  upon 
which  damages  are  assessed  is  founded  upon  that  of  ren- 
dering compensation  to  the  injured  party.  This  important 
subject  is  ably  treated  in  Sedgwick  on  the  Measure  of  Da- 
mages. And  this  particular  branch  of  it  is  discussed  in  the 
third  chapter,  where,  after  pointing  out  the  distinction  be- 
tween the  civil  and  the  French  law,  he  says  (a),  "It  is  some- 
times said,  in  regard  to  contracts,  that  the  defendant  shall 
be  held  liable  for  those  damages  only  which  both  parties 
may  fairly  be  supposed  to  have  at  the  time  contemplated 
as  likely  to  result  from  the  nature  of  the  agreement,  and 
this  appears  to  be  the  rule  adopted  by  the  writers  upon 
the  civil  law.''  In  a  subsequent  passage  he  says,  "In 
cases  of  fraud  the  civil  law  made  a  broad  distinction"  (6); 
and  he  adds,  that  "  in  such  cases  the  debtor  was  liable  for 
all  the  consequences."  It  is  difficult,  however,  to  see  what 
the  ground  of  such  principle  is,  and  how  the  ingredient  of 
fraud  can  affect  the  question.  For  instance,  if  the  de- 
fendants had  maliciously  and  fraudulently  kept  the  shaft, 
it  is  not  easy  to  see  why  they  should  have  been  liable  for 
these  damages,  if  they  are  not  to  be  held  so  where  the  de- 
lay is  occasioned  by  their  negligence  only.  In  speaking 
of  the  rule  respecting  the  breach  of  a  contract  to  transport 

(a)  Page  64.  (6)  Page  66. 
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1854.  goods  to  a  particular  place,  and  in  actions  brought  on 
agreements  for  the  sale  and  delivery  of  chattels,  the  learned 
author  lays  it  down,  that,  "  In  the  former  case,  the  differ- 
ence in  value  between  the  price  at  the  point  where  the 
goods  are  and  the  place  where  they  were  to  be  delivered, 
is  taken  as  the  measure  of  damages,  which,  in  fact,  amounts 
to  an  allowance  of  profits;  and  in  the  latter  case,  a  simi- 
lar result  is  had  by  the  application  of  the  rule,  which 
gives  the  vendee  the  benefit  of  the  rise  of  the  market 
price''  (a).  The  several  cases,  English  as  well  as  American, 
are  there  collected  and  reviewed.  [Parke,  B. — ^The  sensible 
rule  appears  to  be  that  which  has  been  laid  down  in 
France,  and  which  is  declared  in  their  code — Code  Civil, 
liv.  iii.  tit  iii.  ss.  1149,  1150,  1151,  and  which  is  thus 
translated  in  Sedgwick  (b) :  "The  damages  due  to  the  cre- 
ditor consist  in  general  of  the  loss  that  he  has  sustained, 
and  the  profit  which  he  has  been  prevented  from  acquir- 
ing, subject  to  the  modifications  hereinafter  contained. 
The  debtor  is  only  liable  for  the  damages  foreseen,  or 
which  might  have  been  foreseen,  at  the  time  of  the  execu- 
tion of  the  contract,  when  it  is  not  owing  to  his  fraud 
that  the  agreement  has  been  violated.  Even  in  the  case 
of  non-performance  of  the  contract,  resulting  from  the 
fraud  of  the  debtor,  the  damages  only  comprise  so  much 
of  the  loss  sustained  by  the  creditor,  and  so  much  of  the 
profit  which  he  has  been  prevented  from  acquiring,  as  di- 
rectly and  immediately  results  from  the  non-performance 
of  the  contract'']  If  that  rule  is  to  be  adopted,  there  was 
ample  evidence  in  the  present  case  of  the  defendants' 
knowledge  of  such  a  state  of  things  as  would  necessarily 
result  in  the  damage  the  plaintiffs  suffered  through  the 
defendants'  default  The  authorities  are  in  the  plaintiffs' 
favour  upon  the  general  ground.    In  Nurse  v.  Bams  (c), 

(a)  Page  80.  i,b)  Page  67.  (c)  1  Sir  T.  rvayru.  77. 
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which  was  an  action  for  the  breach  of  an  agreement  for  the  1854. 
letting  of  certain  iron  mills,  the  plaintiff  was  held  entitled 
to  a  sum  of  500L,  awarded  by  reason  of  loss  of  stock  laid 
in,  although  he  had  only  paid  101  byway  of  consideration. 
In  BorradaUe  v.  Bru7Uon(a\  which  was  an  action  for 
the  breach  of  the  warranty  of  a  chain  cable  that  it  should 
last  two  years  as  a  substitute  for  a  rope  cable  of  sixteen 
inches,  the  plaintiff  was  held  entitled  to  recover  for  the 
loss  of  the  anchor,  which  was  occasioned  by  the  breaking 
of  the  cable  within  the  specified  time.  [Alderson,  B. — 
Why  should  not  the  defendant  have  been  liable  for  the 
loss  of  the  ship?  Parke,  B. — Sedgwick  doubts  the  cor- 
rectness of  that  report  (6).  Martin,  B. — ^Take  the  case  of 
the  non-delivery  by  a  carrier  of  a  delicate  piece  of  ma- 
chinery, whereby  the  whole  of  an  extensive  mill  is  thrown 
out  of  work  for  a  considerable  time;  if  the  carrier  is  to 
be  liable  for  the  loss  in  that  case,  he  might  incur  damages 
to  the  extent  of  10,0001  Parke,  B.,  referred  to  Everard 
V.  Hopkins  (c).]  These  extreme  cases,  and  the  difficulty 
which  consequently  exists  in  the  estimation  of  the  true 
amount  of  damages,  supports  the  view  for  which  the 
plaintiffs  contend,  that  the  question  is  properly  for  the 
decision  of  a  jury,  and  therefore  that  this  matter  could 
not  properly  have  been  withdrawn  from  their  considera- 
tion. In  Ingram  v.  Lawson  (d),  the  true  principle  was 
acted  upon.  That  was  an  action  for  a  libel  upon  the 
plaintiff,  who  was  the  owner  and  master  of  a  ship,  which 
he  advertised  to  take  passengers  to  the  East  Indies;  and 
the  libel  imputed  that  the  vessel  was  not  seaworthy, 
and  that  Jews  had  purchased  her  to  take  out  convicts. 
The  Court  held,  that  evidence  shewing  that  the  plaintiff's 

(a)  8Tauiit.635,  2B.Moo.5S2.  reported  by  Mr.  Taunton  him- 

(b)  The  learned  Judge  has  f re-  self, 
quently  observed  of  late  that  the  (c)  2  BuLst  332. 
8th  Taunton  is  of  but  doubtful  {d)  6  Bing.  N.  C.  212. 
authority,  as  the  cases  were  not 
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1854.  profits  after  the  publication  of  the  libel  were  15002.  below 
the  usual  average,  was  admissible,  to  enable  the  jury  to 
form  an  opinion  as  to  the  nature  of  the  plaintiff's  busi- 
ness, and  of  his  general  rate  of  profit  Here,  also,  the 
plaintiffs  have  not  sustained  any  loss  beyond  that  which 
was  submitted  to  the  jury.  Bodletf  v.  Reynolds  (a)  and 
KetUe  y.  Hunt  (fi)  are  similar  in  principle.  In  the  latter, 
it  was  held  that  the  loss  of  the  benefit  of  trade,  which  a 
man  suffers  by  the  detention  of  his  tools,  is  recoverable  as 
special  damage.  [Parkcy  B. — Suppose,  in  the  present  case, 
that  the  shaft  had  been  lost,  what  would  have  been  the 
damage  to  which  the  plaintiffs  would  have  been  entitle4?] 
The  loss  they  had  sustained  during  the  time  they  were  so 
deprived  of  their  shaft,  or  until  they  could  have  obtained 
a  new  one.  In  Blade  v.  Baxendale  (c),  by  reason  of  the 
defendant's  omission  to  deliver  the  goods  within  a  reason- 
able time  at  Bedford,  the  plaintiff's  agent,  who  had  been 
sent  there  to  meet  the  goods,  was  put  to  certain  additional 
expenses,  and  this  Court  held  that  such  expenses  might 
be  given  by  the  jury  as  damages.  In  Brandt  v.  Bowlby  (d), 
which  was  an  action  of  assumpsit  against  the  defendants, 
as  owners  of  a  certain  vessel,  for  not  delivering  a  cargo  of 
wheat  shipped  to  the  plaintiffs,  the  cargo  reached  the  port 
of  discharge  but  was  not  delivered;  the  price  of  the  cargo 
at  the  time  it  reached  the  port  of  destination  was  held  to 
be  the  true  rule  of  damages.  "  As  between  the  parties  in 
this  cause,"  said  Parke,  J.,  "  the  plaintiffs  are  entitled  to 
be  put  in  the  same  situation  as  they  would  have  been  in^ 
if  the  cargo  had  been  delivered  to  their  order  at  the  time 
when  it  was  delivered  to  the  wrong  party;  and  the  sum  it 
would  have  fetched  at  that  time  is  the  amount  of  the  loss 
sustained  by  the  non-performance  of  the  defendants'  con- 
tract"   The  recent  decision  of  this  Court,  in  Waters  v. 


(a)  8  Q.  B.  779.  (c)  1  Exch.  410. 

(b)  Bull.  N.  P.  77.  (cQ  2  B.  &  Ad.  938, 
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Towers  (a),  seems  to  be  strongly  in  the  plaintiffs'  favour.  1854. 
The  defendants  there  had  agreed  to  fit  up  the  plaintiffs' 
mill  within  a  reasonable  time,  but  had  not  completed  their 
contract  within  such  time;  and  it  was  held  that  the  plain- 
tiffs were  entitled  to  recover,  by  way  of  damages,  the  loss 
of  profit  upon  a  contract  they  had  entered  into  with  third 
parties,  and  which  they  were  unable  to  fulfil  by  reason 
of  the  defendants'  breach  of  contract  [Parke,  B. — ^The 
defendants  there  must  of  necessity  have  known  that  the 
consequence  of  their  nof  completing  their  contract  would 
be  to  stop  the  working  of  the  milL  But  how  could  the 
defendants  here  know  that  any  such  result  would  fol- 
low?] There  was  ample  evidence  that  the  defendants 
knew  the  purpose  for  which  this  shaft  was  sent,  and  that 
the  result  of  its  nondelivery  in  due  time  would  be  the 
stoppage  of  the  mill;  for  the  defendants'  agent,  at  their 
place  of  business,  was  told  that  the  mill  was  then  stopped, 
that  the  shaft  must  be  delivered  immediately,  and  that  if 
a  special  entry  was  necessary  to  hasten  its  delivery,  such  an 
entry  should  be  made.  The  defendants  must,  therefore, 
be  held  to  have  contemplated  at  the  time  what  in  fitct 
did  follow,  as  the  necessary  and  natural  result  of  their 
wrongful  act — ^They  also  cited  Ward  v.  Smith  (&);  and 
Parke,  B.,  referred  to  Levy  v.  Langridge  (c). 

Whatdey,  WiUes,  and  Phipeon,  in  support  of  the  rule 
(Feb.  2). — ^It  has  been  contended,  on  the  part  of  the  plain- 
tiffs, that  the  damages  found  by  the  jury  are  a  matter  fit 
for  their  consideration;  but  still  the  question  remains,  in 
what  way  ought  the  jury  to  have  been  directed?  It  has 
been  abo  urged,  that,  in  awarding  damages,  the  law 
gives  compensation  to  the  injured  individual  But  it  is 
clear  that  complete  compensation  is  not  to  be  awarded; 
for  instance,  the  non-payment  of  a  bill  of  exchange  might 

(a)  8  Exch.  401.  (6)  11  Price,  19.  (c)  4  M.  &  W.  337. 
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1854.  lead  to  the  utter  ruin  of  the  holder^  and  yet  such  dam- 
age could  not  be  considered  as  necessarily  resulting  from 
the  breach  of  contract,  so  as  to  entitle  the  party  aggrieved 
to  recover  in  respect  of  it  Tske  the  case  of  the  breach  of  a 
contract  to  supply  a  rick*cloth,  whereby  and  in  consequence 
of  bad  weather  the  hay,  being  unprotected,  is  spoiled*  that 
damage  would  not  be  recoverablOi  Many  similar  cases 
might  be  added  The  true  principle  to  be  deduced  from 
the  authorities  upon  this  subject  is  that  which  is  embo- 
died in  the  maxim:  "  In  jure  non  remota  causa  sed  proxi- 
ma  spectatur/'  Sedgwick  says(a),  "  In  regard  to  the  quan- 
tum of  damages,  instead  of  adhering  to  the  term  compen- 
sation, it  would  be  far  more  accurate  to  say,  in  the  lan- 
guage of  Domat,  which  we  have  cited  above, '  that  the  ob- 
ject is  to  discriminate  between  that  portion  of  the  loss 
which  must  be  borne  by  the  offending  party  and  that 
which  must  be  borne  by  the  sufferer/  The  law  in  fact 
aims  not  at  the  satisfaction  but  at  a  division  of  the  loss."' 
And  the  learned  author  also  cites  the  following  passage 
from  Broom's  Legal  Maxims :  '^  Every  defendant,'"  says  Mr. 
Broom,  "  against  whom  an  action  is  brought  experiences 
some  injury  or  inconvenience  beyond  what  the  costs  will 
compensate  him  for''  (5).  Again,  at  page  78,  after  refer- 
ring to  the  case  of  Flureau  v.  ThomhiU(c\  he  says,  **  Both 
the  English  and  American  Courts  have  generally  adhered 
to  this  denial  of  profits  as  any  part  of  the  damages  to  be 
compensated,  and  that  whether  in  cases  of  contract  or  of 
tort  So,  in  a  case  of  illegal  capture,  Mr.  Justice  Story  re- 
jected the  item  of  profits  on  the  voyage,  and  held  this  gene- 
ral language:  'Independent,  however,  of  all  authority,  I 
am  satisfied  upon  principle,  that  an  allowance  of  damages 
upon  the  basis  of  a  calculation  of  profits  is  inadmissible. 


(a)  Page  38.  W.755. 

(b)  Broom's  Legal  Maxims,  p.  (c)  2  W.  filac.  1078. 
96;  Daviea  v.  Jenkins^  11  M.  & 
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The  rule  would  be  in  the  highest  degree  unfiEvvourable  to  1864. 
the  interests  of  the  community.  The  subject  would  be  in- 
Yolved  in  utter  uncertaintj.  The  calculation  would  pro- 
ceed upon  contingencies,  and  would  reqidre  a  knowledge 
of  foreign  markets  to  an  exactness,  in  point  of  time  and 
Yalue,  which  wotdd  sometimes  present  embarrassing  ob- 
stacles; much  would  depend  upon  the  length  of  the  voyage, 
and  the  season  of  arrival,  much  upon  the  vigilance  and 
activity  of  the  master,  and  much  upon  the  momentary 
demand.  After  all,  it  would  be  a  calculation  upon  con- 
jectures, and  not  upon  facts ;  such  a  rule  therefore  has  been 
rgected  by  Courts  of  law  in  ordinary  cases,  and  instead  of 
deciding  upon  the  gains  or  losses  of  parties  in  particular 
cases,  a  uniform  interest  has  been  applied  as  the  measure 
of  damages  for  the  detention  of  property." "  There  is  much 
force  in  that  admirably  constructed  passage.  We  ought 
to  pay  all  due  homage  in  this  country  to  the  decisions  of 
the  American  Courts  upon  this  important  subject,  to  which 
they  appear  to  have  given  much  careful  consideration. 
The  dami^es  here  are  too  remote.  Several  of  the  cases 
which  were  principally  relied  upon  by  the  plaintiff  are 
distinguishable.  In  WailerB  v.  Tvwer$  (a),  there  was  a  spe- 
cial contract  to  do  the  work  in  a  particular  time,  and  the 
damage  occasioned  by  the  non-completion  of  the  contract 
was  that  to  which  the  plaintiffs  were  held  to  be  entitled. 
In  Borradale  v.  Brunton  (&)  there  was  a  direct  engagement 
that  the  cable  should  hold  the  anchor.  So,  in  the  case  of 
taking  away  a  workman's  tools,  the  natural  and  necessary 
consequence  is  the  loss  of  employment:  Bodley  v.  Rey- 
nolda  (o).  The  following  cases  may  be  referred  to  as  deci- 
sions upon  the  principle  within  which  the  defendants  con- 
tend that  the  present  case  falls :  Joms  v.  Oooday(d),  Walton 
V.  FoihergiU  («),  Bayce  v.  Bayliffe  (/)  and  Archer  v.  fVU- 

(a)  1  Exch.  401.  (cO  8  M.  &  W.  146. 

(6)  8  Taunt  535.  (e)  7  Car.  &  P.  392. 

(c)  8  Q.  R  779.  (f)l  Camp.  58. 
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1854.  liams  (a).  The  rule,  therefore,  that  the  immediate  caase  is 
to  be  regarded  in  considering  the  loss,  is  applicable  here. 
There  was  no  special  contract  between  these  partiea  A  car- 
rier has  a  certain  dnty  cast  npon  him  by  law,  and  that  duty 
is  not  to  be  enlarged  to  an  indefinite  extent  in  the  absence 
of  a  special  contract,  or  of  fraud  or  malice.  The  maxim 
''dolus  circuitu  non  purgatur,"'  does  not  apply.  The  ques- 
tion as  to  how  far  liability  may  be  affected  by  reason  of 
malice  forming  one  of  the  elements  to  be  taken  into  con- 
sideration, was  treated  of  by  the  Court  of  Queen's  Bench  in 
Lwnley  v.  Oye  (&).  Here  the  .declaration  is  founded  upon 
the  defendants'  duty  as  common  carriers,  and  indeed  there 
is  no  pretence  for  saying  that  they  entered  into  a  special 
contract  to  bear  all  the  consequences  of  the  non-delivery  of 
the  article  in  question.  They  were  merely  bound  to  carry 
it  safely,  and  to  deliver  it  within  a  reasonable  time.  The 
duty  of  the  clerk,  v^o  was  in  attendance  at  the  defendants' 
office^  was  to  enter  the  article,  and  to  take  the  amount  of 
the  carriage;  but  a  mere  notice  to  him,  such  as  was  here 
given,  could  not  make  the  defendants,  as  carriers,  liable  as 
upon  a  special  contract  Such  matters,  therefore,  must  be 
rejected  from  the  consideration  of  the  question.  If  carriers 
are  to  be  liable  in  such  a  case  as  this,  the  exercise  of  a  sound 
judgment  would  not  suffice,  but  they  ought  to  be  gifted  also 
with  a  spirit  of  prophecy.  "  I  have  always  understood," 
said  Patteson,  J.,  in  KeUy  v.  Partinfftan  (c),  "  that  the 
special  damage  must  be  the  natural  result  of  the  thing 
done."  That  sentence  presents  the  true  test  The  Court 
of  Queen's  Bench  acted  upon  that  rule  in  FoxaU  v.  Bar^ 
neU(d).  This  therefore  is  a  question  of  law,  and  the 
jury  ought  to  have  been  told  that  these  damages  were  too 
remote;  and  that,  in  the  absence  of  the  proof  of  any  other 
damage,  the  plaintiffs  were  entitled  to  nominal  damages 


(a)  2  C.  &  K.  26.  (c)  5  B.  &  Ad.  651. 

(6)  2  £.  &  B.  216.  (cO  2  K  &  B.  928. 


HILARY   TERM,   17  VIGT.  353 

only :  TindaU  v.  BeU  (a).  Siordet  v.  HaU  (b)  and  De  Vaux  1854. 
y.  Salvador  (c),  are  instances  of  cases  where  the  Courts 
appear  to  have  gone  into  the  opposite  extremes — ^in  the 
one  case  of  unduly  favouring  the  carrier,  in  the  other  of 
holding  them  liable  for  results  which  would  appear  too 
remote.  If  the  defendants  should  be  held  responsible  for 
the  damages  awarded  by  the  jury,  they  would  be  in  a 
better  position  if  they  confined  their  business  to  the  con- 
veyance of  gold.  They  cannot  be  responsible  for  results 
which,  at  the  time  the  goods  are  delivered  for  carriage, 
are  beyond  all  human  foresight  Suppose  a  manufac- 
turer were  to  contract  with  a  coal  merchant  or  mine 
owner  for  the  delivery  of  a  boat  load  of  coals,  no  intima- 
tion being  given  that  the  coals  were  required  for  immediate 
use,  the  vendor  in  that  case  would  not  be  liable  for  the 
stoppage  of  the  vendee's  business  for  want  of  the  article 
which  he  had  failed  to  deliver :  for  the  vendor  has  no  know- 
ledge that  the  goods  are  not  to  go  to  the  vendee's  general 
stock.  Where  the  contracting  party  is  shewn  to  be  ac- 
quainted with  all  the  consequences  that  must  of  necessity 
foUow  from  a  breach  on  his  part  of  the  contract,  it  may  be 
reasonable  to  say  that  he  takes  the  risk  of  such  conse- 
quences. If,  as  between  vendor  and  vendee,  this  species  of 
liability  has  no  existence,  a  fortiori  the  carrier  is  not  to 
be  burthened  with  it  In  cases  of  personal  injury  to  pas- 
sengers, the  damage  to  which  the  sufferer  has  been  held 
entitled  is  the  direct  and  immediate  consequence  of  the 
wrongful  act 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — ^We  think  that  there  ought  to  be  a  new 
trial  in  this  case;  but,  in  so  doing,  we  deem  it  to  be  expe- 

(a)  11  M.  &  W.  232.        (b)  4  Bing-  607.        (c)  4  A.  &  E.  420. 
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1854  dient  and  necessarj  to  state  explicitly  the  rule  which  the 
Judge,  at  the  next  trial,  ought,  in  our  opinion,  to  direct 
the  jurj  to  be  governed  hj  when  they  estimate  the  dam- 


It  is,  indeed,  of  the  last  importance  that  we  should  do 
this;  for,  if  the  jury  are  left  without  any  definite  rule  to 
guide  them,  it  will,  in  such  cases  as  these,  manifestly  lead 
to  the  greatest  injustice.  The  Courts  have  done  this  on 
several  occasions ;  and,  in  Blake  v.  Midland  Railway  Cam" 
jxmy(a),  the  Court  granted  a  new  trial  on  this  veiy 
ground,  that  the  rule  had  not  been  definitely  laid  down 
to  the  jury  by  the  learned  Judge  at  Nisi  Priua 

**  There  are  certain  established  rules,"'  this  Court  says, 
in  Alder  v.  KeighleyQ))^  "according  to  which  the  jury 
ought  to  find.""  And  the  Court,  in  that  case,  adds:  "and 
here  there  is  a  clear  rule,  that  the  amount  which  woiQd 
have  been  received  if  the  contract  had  been  kept,  is  the 
measure  of  damages  if  the  contract  is  broken/' 

Now  we  think  the  proper  rule  in  such  a  case  as  the 
present  is  this: — ^Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably  be 
considered  either  arising  naturally,  i  e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it 
Now,  if  the  special  circumstances  under  which  the  con- 
tract was  actually  made  were  communicated  by  the  plain- 
tifis  to  the  defendants,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such  a  contract, 
which  they  would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily  follow  from  a 

(a)  21  L.  J.,  Q.  B,  237.  (6)  16  M.  &  W.  1 17. 
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breach  of  contract  under  these  special  circumstances  so  1854. 
known  and  communicated.  But,  on  the  other  hand,  if 
these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only 
be  supposed  to  have  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  circum- 
stances, from  such  a  breach  of  contract  For,  had  the  spe- 
cial circumstances  been  known,  the  parties  might  have 
specially  provided  for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case;  and  of  this  advan- 
tage it  would  be  very  unjust  to  deprive  them.  Now  the 
above  principles  are  those  by  which  we  think  the  jury 
ought  to  be  guided  in  estimating  the  damages  arising  out 
of  any  breach  of  contract  It  is  said,  that  other  cases, 
such  as  breaches  of  contract  in  the  non-payment  of  money, 
or  in  the  not  making  a  good  title  to  land,  are  to  be  treat- 
ed as  exceptions  from  this,  and  as  governed  by  a  conven- 
tional rule.  But  as,  in  such  cases,  both  parties  must  be 
apposed  to  be  cognisant  of  that  well-known  rule,  these 
'cases  may,  we  think,  be  more  properly  classed  under  the 
rule  above  enunciated  as  to  cases  under  known  special  cir- 
cumstances, because  there  both  parties  may  reasonably  be 
presumed  to  contemplate  the  estimation  of  the  amount  of 
damages  according  to  the  conventional  rule.  Now,  in  the 
present  case,  if  we  are  to  apply  the  principles  above  laid 
down,  we  find  that  the  only  circumstances  here  commu- 
nicated by  the  plaintiffs  to  the  defendants  at  the  time  the 
contract  was  made,  were,  that  the  article  to  be  carried  was 
the  broken  shaft  of  a  mill,  and  that  the  plaintiffs  were 
the  millers  of  that  milL  But  how  do  these  circumstances 
shew  reasonably  that  the  profits  of  the  mill  must  be  stop- 
ped by  an  unreasonable  delay  in  the  delivery  of  the 
broken  shaft  by  the  carrier  to  the  third  person?  Suppose 
the  plaintiffs  had  another  shaft  in  their  possession  put  up 
or  putting  up  at  the  time,  and  that  they  only  wished  to 
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1864        send  back  the  broken  shaft  to  the  engineer  who  made  it ;  it 
Hadlbt      ^  ^^^^^  ^^^^  ^^  would  be  qnite  consistent  with  the  above 
^'  circumstances,  and  yet  the  unreasonable  delay  in  the  de- 

livery would  have  no  effect  upon  the  intermediate  profits 
of  the  mill  Or,  again,  suppose  that,  at  the  time  of  the 
delivery  to  the  carrier,  the  machinery  of  the  mill  had  been 
in  other  respects  defective,  then,  also,  the  same  results 
would  follow.  Here  it  is  true  that  the  shaft  was  ac- 
'  tually  sent  back  to  serve  as  a  model  for  a  new  one,  and 
that  the  want  of  a  new  one  was  the  only  cause  of  the 
stoppage  of  the  mill,  and  that  the  loss  of  profits  really 
arose  from  not  sending  down  the  new  shaft  in  proper 
time,  and  that  this  arose  from  the  delay  in  delivering  the 
broken  one  to  serve  as  a  model  But  it  is  obvious  that, 
in  the  great  multitude  of  cases  of  millers  sending  off 
broken  shafts  to  third  persons  by  a  carrier  under  ordinary 
circumstances,  such  consequences  would  not,  in  all  pro- 
bability, have  occurred;  and  these  special  circumstances 
were  here  never  communicated  by  the  plaintiffs  to  the 
defendants.  It  follows,  therefore,  that  the  loss  of  profits 
here  cannot  reasonably  be  considered  such  a  consequence 
of  the  breach  of  contract  as  could  have  been  fairly  and 
reasonably  contemplated  by  both  the  parties  when  they 
made  this  contract  For  such  loss  would  neither  have 
flowed  naturally  from  the  breach  of  this  contract  in  the 
great  multitude  of  such  cases  occurring  under  ordinary 
circumstances,  nor  were  the  special  circumstances,  which, 
perhaps,  would  have  made  it  a  reasonable  and  natural 
consequence  of  such  breach  of  contract,  communicated  to 
or  known  by  the  defendanta  The  Judge  ought,  therefore, 
to  have  told  the  jury  that,  upon  the  facts  then  before 
them,  they  ought  not  to  take  the  loss  of  profits  into  con- 
sideration at  all  in  estimating  the  damages.  There  must 
therefore  be  a  new  trial  in  this  case. 

Rule  absolute. 
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NiOHOLBOv  and  Others,  Executors  of  J.  Greaves,  deceased,      Jan.  27. 
v.  Sykes. 

±N  this  case  the  writ  of  summons  was  issued  by  one  J.  After  writ  is- 
Greaves.     Shortly  aflterwards  Greaves  died,  and  the  pre-  "gVo*'*^!!^*" 
sent  plaintiffs,  as  his  executors,  entered  a  suggestion  of  his  ^°fl?)» » <»«»« 
death,  and  of  their  being  his  legal  representatives ;  and  by  in  difference 
a  Judge's  order,  made  by  consent,  "  the  said  acjion  and  to  m  arbltra- 
all  matters  in  difference  between  the  parties"  were  refer-  J?''  *^®  ^^^  ®^ 

^  the  cause  were 

red  to  the  award  of  an  arbitrator, — "the  costs  of  the  cause  ^  aWde  the 
to  abide  the  event,  and  the  costs  of  the  reference  and  the  costo^of 
award  to  be  in  the  discretion  of  the  arbitrator.''    There  ^a^^"^ 
were  no  pleadings  in  the  cause.     The  arbitrator  made  his  Tf^,}^  ^.^ 

^      \  ,  .  Ji"  discretion. 

award,  whereby,  after  reciting  that  he  had  taken  upon  The  arbitra- 

himself  "  the  burden  of  the  said  arbitrament,  and  having  award,  wd 

heard,  examined,  and  considered  the  allegations,  vouch-  SSljJfmrth«f 

ers,  proofs,  and  witnesses  of  both  the  said  parties  concern-  proceedings  in 

.  .  the  said  cause- 

ing  the  premises,"  he  did  award,  "  that  all  further  pro-  should  thence- 
ceedings  in  the  said  cause  shall  henceforth  cease  and  be  be  no^fortheT 
no  further  prosecuted;  and  that  the-  said  Mr.  Sykes  (the  ^^^^^^^ 
defendant)  shall,  on  the  1st  of  February  next,  between  fendant  should 
the  hours  of  eleven    and  twelve    o'clock    in  the   fore-  plaintiffs  i90Z., 
noon  of  the  same  day,  well  and  truly  pay  or  cause  to  ^^^^amiTfili 
be  paid  unto  the  said  George  Pearson  Nicholson,  William  J'^'^^'^f"'^ 
Scholefield,  and  John  Henry  Greaves  (the  plaintiffs),  as  and  for  all 
such  executors  as  aforesaid,  or  to  any  one  of  them,  at  the  ^^5^1^  the" 
office  of  &a,  the  sum  of  190?.;  and  that  the  same  shall  ^jt^"^^ 
be  received  by  the  said  G.  P.  N.,  W.  S.,  and  J.  H.  G.  in  fe»nce  referred 
full  satisfaction  and  discharge  of  and  for  all  claims  and  furtherawarded 
demands  in  the  said  cause  and  matters  in  difference  refer-  mentofthe^sts 
red  tome  as  aforesaid;  and  further,  that  each  of  the  said  ©f  the  reference 

and  award: — 
Hdd,  that 
it  was  to  be 
presumed,  from  the  terms  of  the  award,  that  the  arbitrator  found  somethinff  to  be  due  in  respect  of 
the  canse  referred  to  him;  and  that,  although  it  did  not  appear  how  much  was  due,  still,  as  the 
Directions  to  the  Masters,  of  Hilary  Term,  1 6  Vict.,  by  which  they  are  directed,  where  less  than  20^. 
is  recoTered,  to  tax  the  costs  upon  the  lower  scale,  do  not  apply  to  awards,  this  award  was  good,  at 
toificientiy  disposing  of  the  cause,  and  ^  being  final  and  certain. 

VO.  IX.  B  B  EXOH, 
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1854.  parties  shall  and  do  bear  and  pay  his  and  their  own  costs 
of  this  reference;  and  that  the  costs  of  this  my  award, 
amounting  to  42.  18«.>  be  paid  in  equal  moieties  between 
them/' 

Watson  now  moved  for  a  rule,  calling  on  the  plaintiffs 
to  shew  cause  why  the  award  should  not  be  set  aside. — 
The  objection  to  this  award  is,  that  it  is  not  certain  and 
final.  By  the  terms  of  the  submission,  the  costs  of  the 
*  cause  are  to  abide  the  event.  It  was  therefore  the  duty  of 
the  arbitrator  to  dispose  of  the'  cause.  This  he  has  not 
done.  He  has  merely  ordered  that  all  proceedings  in 
the  cause  shall  cease  and  be  no  further  prosecuted,  and 
that  a  certain  sum  shall  be  paid  for  all  claims  and  demands 
in  the  cause  and  matters  in  difference  referred  to  him; 
and  therefore  he  does  not  state,  either  that  there  is  any 
debt  due  in  respect  of  the  cause,  or,  admitting  something 
to  be  due,  what  the  amount  so  due  is.  The  cases  of 
Lund  V.  Hudson  (a)  and  Crodne  v.  Holmes  (b)  are  author- 
ities in  favour  of  this  objection  to  the  award.  In  Grosbie 
V.  Holmes  (b)  the  reference  was  of  the  cause  and  of  all  mat- 
ters in  difference  between  the  partjes,  and  the  costs  of  the 
cause  were  to  abide  the  event;  and  the  award  was,  that 
the  defendant  should  pay  a  certain  sum  of  money  to  the 
plaintiff;  and  that  the  costs  of  the  reference  and  of  the 
award,  and  all  other  costs  connected  therewith,  should  be 
paid  hj  the  defendant.  Wiffhtman,  J.,  in  delivering  his 
judgment,  says,  "It  is  impossible  to  collect  from  this 
award  whether  this  sum  is  to  be  paid  in  respect  of  the 
action,  or  of  any  other  matters  in  difference  between  the 
parties.  Unless,  however,  he  has  decided  in  respect  of  the 
action,  and  moreover,  that  the  plaintiff  is  entitled  to  re- 
cover in  the  cause,  how  can  the  costs,  which  were  to  abide 
the  event  of  the  award,  be  taxed  for  the  successful  party?" 

(a)  1  DowL  &  L.  236.  (b)  3  Dowl.  &  L.  566, 
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So,  in  the  present  case^  the  arbitrator  has  not  found  that  1854. 
any  thing  is  due  in  respect  of  the  cause  of  action.  In 
Lv/nd  V.  Hudson  (a)y  which  is  strongly  in  favour  of  the  ob- 
jection to  the  invalidity  of  this  award,  the  cause  and  all 
matters  in  difference  were  referred  to  arbitration,  and  the 
arbitrator  made  his  award  in  the  following  terms: — "  I  do 
award  that  the  plaintiff  is  entitled  to  judgment  on  the 
whole  declaration  in  the  cause,  and  that  judgment  be  en- 
tered up  accordingly  for  the  plaintiff;  and  I  do  award  that 
the  defendant  shall  pay  to  the  plaintiff,  &c.  the  sum  of  5iL 
&.  8(i,  which  I  find  to  be  due  and  owing  to  the  plaintiff 
on  the  balance  of  all  accounts  and  transactions  between 
them."  It  was  there  held  that  the  award  was  bad  for  un- 
certainty, in  not  shewing  how  much  was  due  in  respect  of 
the  action;  and  therefore  that  it  could  not  be  ascertained 
upon  what  scale  the  costs  were  to  be  taxed.  [Parhe,  B. — 
The  learned  Judge  who  decided  that  case  thought  that  the 
taxing  rules  applied  to  awards;  but  it  has  been  recently 
held  in  this  Court,  in  the  case  of  HoUand  v.  Vincent  (6), 
that  they  do  not.  PoUock,  C.  B. — I  think  that  the  natu- 
ral presumption  to  be  inferred  from  the  language  the  arbi- 
trator uses  is,  that  something  is  due  in  respect  of  the 
action.]  In  Humphreys  v.  Pearce  (c),  Parke,  B.,  in  refer- 
ring to  KUbum  V.  KHhum  (d),  said,  "  that  was  a  reference 
of  the  cause,  and  also  of  all  matters  in  difference;  and  the 
arbitrator  merely  awarded  that  the  defendant  was  indebt- 
ed to  the  plaintiff  in  a  certain  sum;  but  whether  that  was 
the  sum  for  which  the  action  was  brought,  or  whether  it 
was  a  matter  in  difference  ultra  the  action,  did  not  ap- 
pear, so  that  there  was  no  means  of  taxing  the  costs  of 
the  action."  It  is  therefore  submitted,  that  the  present 
award  is  open  to  the  objection  raised  to  it. 

(a)  1  DowL  &  L.  236.  (e)  7  Exch.  697. 

(b)  Ante,  p.  274.  (d)  13  M.  &  W.  671. 

Bb2 
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1854  Pollock,  C.  B. — ^We  are  all  agreed  that  there  ought  to 

be  no  rule  in  this  case,  as  we  are  clearly  of  opinion  that  this 
award  is  sufficiently  final  and  certain.  It  is  to  be  inferred 
from  the  expressions  used  by  the  arbitrator^  that  he  finds 
something  to  be  due  in  respect  of  the  action;  and,  al- 
though it  does  not  appear  how  much  is  due,  that  is  alto- 
gether immaterial,  since  it  has  been  held  in  the  case  re- 
ferred to,  of  Holland  v.  Vincent  (a),  that  where  less  than 
202.  is  recovered  by  the  award  of  an  arbitrator,  the  costs 
of  the  reference  are  not  within  the  '^  Directions  to  the 
Masters  of  the  Courts,"  of  Hilary  Term,  16  Vict ,  so  as  to 
enable  them  to  tax  on  the  lower  scale. 

Parse,  B. — ^What  I  am  reported  to  have  said  in  Hum- 
phreya  v.  PearceQ))  is  merely  a  comment  upon  KiOmm  v. 
KUbum  (c),  in  which  the  arbitrator  had  not  disposed  of  all 
the  issues,  upon  the  determination  of  which  the  costs  de- 
pended. 

Alderson,  B.,  and  Martin,  B.^  concurred. 

Rule  refused. 

(a)  Ante,  p.  274.        (ft)  7  Exch.  697.        (c)  13  M.  &  W.  671. 
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1854. 

Braoegirdle  t;.  Hikes.  jan.  27. 

X  HIS  was  an  action  of  debt;  and  the  declaration  alleg-  The  breach  of 
ed,  that  the  defendant  was  indebted  to  the  plaintiff  in  the  to  ^SJ^ 
sum  of  4t,  for  the  carriage  of  timber  and  other  goods,  and  ^^  considerotion 
on  an  account  stated.  of  other  goods, 

The  defendant  pleaded,  never  indebted;  upon  which  is-  cuted  by  the 
suewasjomeA  ^ll't 

At  the  trial,  before  the  under-sheriff  of  Cheshire,  it  ap-  '"Pport  acom- 

'''      mon  money 

peared,  that  the  defendant  had  agreed  to  carry  two  loads  count,  itating 
of  timber  for  the  plaintiff  to  Derby,  in  consideration  of  the  ant  ia  fndebted' 
carriage  of  certain  timber  by  the  plaintiff  for  the  defend-  ^^^^^ 
ant  from  Derby,  to  a  place  called  Radford,  and  which  *<>  **»«  plaintiff 

fi>r  the  c&rriaffe 

it  appeared  that  he  had  carried  for  the  defendant,  but  of  goods  at  his 
the  defendant  had  refused  to  complete  his  part  of  the  '^^^^ 
contract  It  was  thereupon  objected,  on  the  part  of  the 
defendant,  that  there  was  no  money  debt,  and  conse- 
quently that  the  plaintiff  ought  to  be  no^suited.  The 
under-sheriff  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff,  with  22.  damages. 

In  the  )>resent  Term,  J.  Addison  obtained  a  rule  nisi 
accordingly,  and  cited  Harrison  v.  Luke  (a). 

LiJish  now  shewed  cause. — The  question  is,  whether  the 
plaintiff  can  sue  in  this  form  for  the  injury  he  has  sus- 
tained by  reason  of  the  defendant's  breach  of  contract 
There  is  no  express  authority  upon  this  point.  [Parksy 
R — ^The  question  is,  whether  the  breach  of  contract  to 
carry  goods  makes  a  money  debt.]  Luke  v.  Harrison  was 
the  case  of  barter  of  goods,  and  is  therefore  distinguish-   ' 

(a)  14  M.  &  W.  139. 


V. 
HlNK& 


EXCHEQUER  BBFORTS. 

1854.  able,  for  a  sale  cannot  be  implied  from  sncli  a  transaction. 
BnACBGiRDLB  [i^arke,  B. — ^The  principle  is  the  same  in  both  cases.  An 
agreement  to  carry  goods  cannot  be  treated  as  an  agree- 
ment to  pay  a  sum  of  money.  Aldersoii,  B. — The  plaintiff 
ought  to  have  declared  against  the  defendant  for  not  hav- 
ing carried  the  timber.  Martin,  R — An  application 
should  have  been  made  at  the  trial  to  amend;  but  as 
leave  was  reserved  to  enter  a  nonsuit,  we  cannot  now  as- 
sist the  plaintiff.] 

J.  Addison  was  not  called  upon  to  support  the  rule. 

Per  Curiam  (a). — ^The  rule  must  be  absolute  to  enter  a 
nonsuit 

Rule  absolute  (6). 


(a)  Parke,  B.,  Aldermm,  B.^  and  '      (b)  See  alflo  Atkinmm  ▼.  /Smith, 
Martin,B,  14M.&W.696. 
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The  South  Eastern  Railwat  Company  v.  The  European     Jan.  16. 
AND  American  Electric  Printing  Telegraph  Compant 
and  Frenb. 

X  HE  declaration  stated,  that  the  plaintiffs,  before  and  at  The  piiunti£b,B 
the  time  of  the  committing  by  the  defendants  of  the  acts  ^i^estawLh- 
hereinafter  mentioned,  were  proprietors  and  possessed  of  ?^.  ^y  ^^  7 
a  certain  railway,  made  by  the  plaintiffs  under  and  by  vir-  were  empower- 
tue  of  a  certain  Act  of  Parliament,  7  Vict  c  xxv.,  intituled  to  ourry  ^ir^ 
"An  Act  to  enable  The  South  Eastern  Railway  Company  ^^^ 
to  make  a  railway  from  the  said  South  Eastern  Railway  highways  at 

particular  places 

near  Ashford,  to  the  city  of  Canterbury,  and  the  towns  of  therein  men- 
Eamsgate  and  Margate,  and  to  join  the  Canterbury  and  livei. '  The  de- 
Whitstable  Railway;''  which  said  railway,  in  the  said  Act  of  ^^^xde- 
Parliament  mentioned,  and  thereby  authorised  to  be  made,  graph  Company, 
had  been  and  was,  before  and  at  the  time  of  the  committing  atcd  by  the 
by  the  defendants  of  the  acts  hereinafter  mentioned,  duly  i^cxxiv.-^^ 

by  the  37th  sec- 
tion of  that  Act 
it  was  enacted, 
^that  it  shall  be  hwfiil  for  the  company  from  time  to  time  to  Uy  down  and  place  nnder  any  public  roads, 
streets,  highways,  and  other  thoroughfiures,  and  either  alonff  or  across  such- places,  any  wires,  pipes, 
or  tubes  which  shall  or  may  be  necessary  or  convenient  ror  the  purposes  of  any  electric  or  other 
telegraph,  or  intended  electric  or  other  telegraph;  and  from  time  to  time  to  alter,  repair,  amend,  and 
re-instate  the  same,  and  for  such  purposes  to  break  up  or  open  the  payement  or  soil  of  any  such 
places,  the  company  doing  as  little  damage  as  may  be,  and  making  compensation  for  all  damage  to 
be  caused  thereby  to  the  parties  who  shall  have  sustained  such  damage;  provided  that  nothing  in  this 
present  provision  contained  shall  extend  or  apply  to  any  railway  or  canal,  or  to  any  of  the  works 
or  conveniences  connected  with  any  railway  or  canal,  except,  that,  subject  to  the  provisions  of  this 
Act,  it  shall  be  lawful  for  the  company  to  carry  their  wires,  pipes,  and  tubes,  directly  (but  not  other- 
wise) across  any  railway  or  canal,  but  so  and  in  such  manner,  and  only  at  such  place  and  time,  as 
not  in  anywise  to  damage,  or  be  likely  to  damage,  the  railway  or  canal,  or  any  of  the  works  connect- 
ed therewith,  or  at  all  to  interrupt  or  interfere  with  the  nse  thereof  or  the  passage  and  conveyance 
of  traffic  along  the  same/*  The  defendanto  carried  their  wires  and  pipes  across  the  plaintiffs'  rail- 
way, at  a  place  where  it  crossed  the  public  highway  on  a  level,  by  carrying  their  wires,  ke,  under 
the  phiintifis*  rails,  and  through  the  balhist  Aud  soil  of  the  line,  and,  as  the  plaintiffs  alleged,  *'  after 
and  by  reason  of  the  wrongs  complained  of^  the  repair  and  renovation  of  part  of  the  soU  and  ballast 
of  the  plaintiffs*  railway  became  in  some  measure  less  easy  and  convenient,  by  reason  of  the  neces- 
sity of  avoiding  or  interfering  with  the  wires  and  pipes.** 

Held  J  that,  in  such  case,  ^e  defendants  were  not  empowered,  nnder  the  preceding  section,  to  car- 
ry their  wires,  ftc.  across  the  railway  in  the  manner  they  had  adopted,  as  they  hiMl  thereby  inter- 
fered with  the  railway. 

Semble^  that  the  telegn^h  company  could  not,  in  any  case,  cany  their  wires,  &c.  under  a  rail- 
way within  the  meaning  of  that  term  as  used  in  the  S7th  section. 
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1854.        made  and  completed,  and  was  then  in  use  as  a  railwayfor  the 
South        passing  and  repassing  of  engines  and  carriages  thereon,  and 

RA^iLw!vCa    ^^i<^l^  ^'^  railway'  ^^  »  C^rt*i^  Pl^«  i^  ^^^  parish  of  St 

«•  Dunstan,  in  the  city  of  Canterbury,  then  crossed  and  still 

European 
andAmirican  crosses  a  certain  public  road  there  on  the  level,  under  and 

PwNTiNQ  T»-  ^y  virtue  of  the  authority  of  the  said  Act  of  Parliament 
LMRAPH  Co.  ij^  that  behalf;  and  that,  on  the  1 2th  of  October,  1852,  the 
said  A.  B.  Frend,  and  the  said  European  &c.  Telegraph 
Company,  by  the  said  A.  B.  Frend  and  others,  as  the  ser- 
vants and  agents  of  the  said  European  &c.  Company  in 
that  behalf,  dug  and  bored  into  and  under  the  said  last- 
mentioned  railway,  at  the  said  place  where  the  said  last- 
mentioned  railway  so  crossed  the  said  public  road  as  afore- 
said, and  also  dug  and  bored  partly  in,  into,  and  through  the 
soil  and  ballast  of  the  plaintiffs,  being  part  of  the  said  last- 
mentioned  railway,  and  of  the  structure,  foundation,  and 
support  thereof,  and  partly  in,  into,  and  through  the  said 
public  road  there,  and  the  structure  and  soil  thereof,  and 
without  the  leave  or  license,  and  against  the  will,  of  the 
plaintiffs,  laid  down  and  placed  divers  wires,  pipes,  and 
tubes  under  the  said  railway  and  road  there,  and  so  near 
to  the  surface  thereof  respectively,  and  in  such  position 
and  manner  as  thereby  to  cause  hindrance  and  obstruction 
in  and  to  the  necessary  repairs  by  the  plaintiffs  of  the  said 
railway  and  road,  and  to  make  the  said  repairing  thereof 
respectively  more  difScult,  and  kept  and  continued  there 
the  said  wires,  pipes,  and  tubes  so  placed,  until  the  com- 
mencement of  this  suit,  doing  damage  there  to  the  plaintiffs 
as  aforesaid. 

The  defendants  pleaded,  secondly,  that  the  said  European 
&c.  Company  in  the  declaration  mentioned,  are  a  body  in- 
corporate, and  are  the  European  &c.  Company  mentioned  in 
the  European  &c.  Company's  Act,  1851 ;  and  the  said  road 
in  the  declaration  mentioned  was,  at  the  time  of  the  doing 
uf  the  several  things  in  the  declaration  and  in  this  plea 
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mentioned,  and  still  is,  a  public  road,  street,  highway,  and        1864. 
thoroughfare  in  and  leading  through  the  city  and  county        south 
of  the  city  of  Canterbury;  and  the  same  company,  after   jJ^™*2o 
the  passing  of  the  same  Act^  having  occasion,  and  desiring,  «- 

in  the  exercise  of  the  powers,  rights,  and  privileges  given  andAhuican 
to  and  vested  in  the  same  company  by  the  same  Act,  and  p^!^^  ti- 
for  the  purposes  of  the  undertaking  in  the  same  Act  men-  ^■obaph  Co. 
tioned,  and  for  working,  under  and  by  virtue  and  accord- 
ing to  the  intent  of  the  same  Act,  the  several  inventions 
in  the  said  Act  comprised  and  mentioned,  and  for  the  pur- 
poses of  such  an  intended  electric  telegraph  of  the  said 
company  as  in  the  said  Act  mentioned,  to  carry  directly 
across  the  said  railway  the  said  wires,  pipes,  and  tubes,  by 
laying  down  and  placing,  keeping,  and  continuing  as  here- 
inafter mentioned,  under  the  said  railway  and  road,  the 
said  wires,  pipes,  and  tubes,  in  manner  and  form  as  in  the 
declaration  mentioned,  they  the  same  company  by  their 
said  servants,  in  their  own  right,  and  the  said  A.  B.  Frend, 
as  the  servant  of  the  same  company,  and  by  command  of 
the  same  company,  did,  in  and  by  the  exercise  and  execu- 
tion of  the  said  powers,  rights,  and  privileges,  and  for  the 
purposes  of  the  same  imdertakiivg,  and  for  working  the 
said  inventions,  and  for  the  purpose  of  such  intended  elec- 
tric telegraph  of  the  said  company,  as  in  the  same  Act 
mentioned,  and  for  no  other  purpose  whatsoever,  and  in 
pursuance  and  according  to  the  true  intent  and  meaning 
of  the  same  Act,  break  up  and  open  the  pavement  and 
soil  of  the  said  public  road,  at  the  place  where  the  said 
railway  so  crosses  the  said  public  road  on  the  level,  as  in 
the  declaration  mentioned,  and  carry  directly,  but  not 
otherwise,  across  the  said  railway,  and  so  and  in  such 
manner,  and  at  such  place  and  time,  as  not  in  anywise  to 
damage  or  be  likely  to  damage  the  said  railway,  or  any  of 
the  works  connected  therewith,  or  at  all  to  interrupt  or 
interfere  with  the  use  thereof,  or  the  passage  or  conveyance 
of  traffic  along  the  same,  the  said  wires,  pipes,  and  tubes,  by 
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1864.        laying  dowii^and  placing,  keeping,  and  continuing  under  the 

South        ^^  railway  and  road,  the  said  wires,  pipes,  and  tubes,  as  in 

^Ilway  Co.  *^®  declaration  mentioned ;  the  said  wires,  pipes,  and  tubes 

«•  then  and  there  being  the  wires,  pipes,  and  tubes  of  the 

EUROPXAN  -,  .,..  ,, 

▲ndAmbrican  same  company,  and  the  said  wires,  pipes,  and  tubes,  and 
PawTiNo  T»-  *^®  ^^  carrying,  laying  down,  placing,  and  keeping  and 
LMORAPu  Co.  continuing  of  the  same  as  aforesaid  then  and  there  being 
necessary  and  convenient  for  the  purpose  of  the  said  in- 
tended electric  telegraph;  and  in  so  doing,  and  in  such  ex- 
ercise of  the  said  powers,  rights,  and  privileges,  and  for 
the  purpose  aforesaid,  they  the  same  company,  by  their  said 
servants,  in  their  own  right,  and  the  said  A.  R  Frend,  as  the 
servant,  and  by  the  authority  and  command  of  the  same 
company,  necessarilyand  unavoidably  a  little  dug  and  bored 
into  and  under  the  said  railway,  at  the  said  place  where 
the  said  last-mentioned  railway  so  crossed  the  said  public 
road  as  aforesaid,  and  also  necessarily  and  unavoidably  a 
little  dug  and  bored  partly  in,  into,  and  through  the  said 
soil  and  ballast  of  the  said  plaintiffs,  and  partly  in,  into, 
and  through  the  said  public  road  there,  and  the  structure 
and  soil  thereof^  in  manner  and  form  as  in  the  declaration 
alleged,  but  so  and  in  sjich  manner,  and  only  at  such  place 
and  time  as  not  in  anywise  to  damage,  or  be  likely  to 
damage,  the  said  railway,  or  any  of  the  works  connected 
therewith,  or  at  all  to  interrupt  or  interfere  with  the  use 
thereof,  or  the  passage  and  conveyance  of  traffic  along  the 
same,  within  the  meaning  of  the  said  Act  of  Parliament, 
and  doing  as  little  damage  to  the  plaintiffs  as  might  be  on 
the  occasion  aforesaid;  and  being  ready  and  willing,  and  of- 
fering, before  and  at  the  time  of  the  committing  the  said 
several  acts,  and  being  at  all  times  since  ready  and  will- 
ing, to  make  compensation  for  all  damage  caused  or  to  be 
caused  to  the  plaintiffs  by  reason  of  the  premises,  accord- 
ing, to  the  true  intent  and  meaning  of  the  same  Act,  which 
are  the  {matters  complained  of  in  the  declaration.  And 
the  defendants  further  say,  that,  before  the  said  doing  of 
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^j  of  the  matters  and  things  aboye  mentioned^  the  same        ^^^ 
company  gave  to  the  persons  under  whose  control  and        South 
management  the  said  public  road  then  was,  notice  in   railway  Co. 
writing  of  the  intention  of  the  same  company  so  to  open     „    ^* 
and  break  up  the  same,  and  to  do  the  matters  and  things  anoAmxricak 
aforesaid,  more  than  three  days  before  the  commencement  printing  Tb- 
of  the  said  operation,  according  to  the  true  intent  and  ^■"*^''"  ^• 
meaning  of  the  same  Act,  and  of  the  provision  in  the  same 
Act  in  that  behalf  contained ;  and  the  said  public  road  was 
so  opened  and  broken  up  as  aforesaid,  under  the  superin- 
tendence of  the  said  persons  so  having  the  control  and 
management  of  the  same  as  aforesaid,  and  according  to 
such  plan  as  was  agreed  upon  between  the  said  persons 
and  the  same  company,  according  to  the  true  intent  and 
meaning  of  the  same  Act 

Beplication  to  this  plea,  that,  at  the  times  of  the  com* 
mitting  of  the  wrongs  complained  of,  there  was  nothing  to 
prevent  the  defendants  from  carrying  the  said  wires,  pipes, 
and  tubes,  and  they  might  and  could  have  carried  the 
same,  directly  across  the  said  railway,  without  digging  and 
boring  into  and  under  the  same,  and  in,  into,  and  through 
the  said  soil  and  ballast  of  the  plaintiffs;  and  that,  after 
and  by  reason  of  the  wrongs  complained  of,  the  repair  and 
renovation  of  part  of  the  said  soil  and  ballast  of  the  plain- 
tiffs, being  part  of  the  said  railway,  became  and  was  in 
some  measure  less  easy  and  convenient,  by  reason  of  the 
necessity  of  avoiding  or  interfering  with  the  said  wires, 
pipes,  and  tubes,  in  the  course  of  such  repair  and  reno- 
vation. 

Demurrer  and  joinder. 

Rochfort  Clarke  (James -with  him)  in  support  of  the  de- 
murrer.— [Parkey  B. — The  whole  question  turns  upon  the 
true  construction  of  the  37th  section  of  the  14  &  15  Vict, 
c.  cxxxv.]     The  7  Vict  c.  xxv.,  which  is  the  special  Act 
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1854.        of  the  pilaintiffs'  company,  enabled  them  to  make  their 
g^^y        line  of  railway;  and  by  the  16th  and  ]  6th  sections,  which 
Eabtiric      regulate  the  course  the  line  is  to  take  with  respect  to  the 
».  crossing  of  roads,  the  railway  company  is  empowered  to 

AND  Amirican  cross  certain  public  roads  therein  mentioned  on  a  level  (a). 
PiuNTTNG  T».  ^^®  ^^  these  roads  is  that  mentioned  in  the  declaration. 
LBGRAPH  Co.  The  18th  section  provides  for  the  erection  of  gates  at  these 
crossings,  with  a  view  to  the  safety  of  persons  passing 
along  the  public  highway;  and* the  19th  section  provides, 
that  none  of  the  penalties  authorised  to  be  imposed  by  the 
company's  Acts  for  trespasses  on  the  railway,  shall  apply 
to  such  part  of  the  line  as  crosses  the  public  road  on  a 
level  The  railway  company,  therefore,  have  only  an  ease- 
ment, in  the  nature  of  a  mere  right  of  way  over  the  pub- 
lic highway,  and  they  are  not  either  the  owners  or  the 
occupiers  of  the  soil  there;  but  the  rails,  sleepers,  and  ba- 
last  of  the  line  still  continue  their  property.  Then,  by  the 
1st  section  of  the  defendants'  company's  Act,  14  &  15 
Vict.  c.  cxxxv.,  by  which  the  8  &  9  Vict  ca  16  and  18,  are 


(a)  Sect  16 — *^  And,  with  re-  ecuted  at  the  expense  of  the  oom- 

spect   to  the  croBsiiig  of  roads  paay." 

by  the  s^dd  railway  hereby  au-  Section  16.  "  Provided  always 

thorised  to  be  made,  be  it  enact-  and  be  it  enacted,  That  it  shall 

ed,  That,  if  the  line  of  such  rail-  be  lawful  for  the  sud  company, 

way  cross  any  turnpike  road  or  in  constructing  the  said  branch 

public  carriage-way  (except  as  railwaj,  to  carry  the  same  on  the 

hereinafter  otherwise  provided),  level  across  the  several  public 

either  such  turnpike  road  or  pub-  highways  or  roads  hereinafter 

lie  carriage-way  shall  be  carried  specifically  referred  to,  where,  ao- 

over  the  railway,  or  the  railway  cording  to  the  section  of  the 

shall  be  carried  over  such  road  said  branch  railway  deposited  as 

by  means  of  a    bridge  of  the  aforesaid,  it  is  shewn  that  such 

height  and  width,  and  with  the  mode  of  crossing  is  intended  to 

ascent  or  descent  by  this  Act  in  be  adopted    (that  is  to  say)." 

that  behalf  provided,  and  such  Here     follow     several     places, 

bndge  and  other  necessary  works  amongst  which  is  that  mentioned 

connected  therewith  shall  be  ex-  in  the  declai'ation. 
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incorporated  with  the  Act,  it  is  provided,  "  that  nothing        1854. 
in  this  Act  or  the  said  incorporated  Acts  shall  authorise        south 
the  company  to  purchase  or  take  any  lands  without  the    iu^^^y"co. 
consent  of  the  owners  and  occupiers  thereof:"  so  that  the      „    •• 
plaintiffs  company  have  nothing  to  sell,  and  the  defend-  andAmirican 
ants'  company  have  nothing  to  purchase  of  them.    It  is   printwo  T»- 
doubtful  whether  the  plaintiffs  complain  in  their  declara-    ^*^»^^^  Co. 
tion  of  an  act  of  trespass,  or  whether  it  be  an  action  on  the 
case.    At  the  most,  the  defendants  have  committed  what 
would  be  an  act  of  trespass,  unless  they  are  justified  in 
what  they  have  done  by  virtue  of  their  own  Act  of  Par- 
liament.   The  question  then  is,  whether  the  defendants 
are  within  the  powers  given  to  them  by  the  37th  section 
of  the  14  &  15  Vict.  c.  czxxv.   That  section  enacts,  "that 
it  shall  be  lawful  for  the  company,  from  time  to  time,  to 
lay  down  and  place,  under  any  public  roads,  streets,  high- 
ways, and  other  thoroughfares,  and  either  along  or  across 
such  places,  any  wires,  pipes,  or  tubes  which  shall  or  may 
be  necessary  or  convenient  for  the  purposes  of  any  electric 
or  other  telegraph,  or  intended  electric  or  other  telegraph, 
and  from  time  to  time  to  alter,  repair,  amend,  and  rein- 
state the  same,  and  for  such  purposes  to  break  up  or  open 
the  pavement  or  soil  of  any  such  places,  the  company  do- 
ing as  little  damage  as  may  be,  and  making  compensation 
for  all  damage  to  be  caused  thereby  to  the  parties  who 
shall  have  sustained  such  damage;  provided  that  nothing 
in  this  present  provision  contained  shall  extend  or  apply 
to  any  railway  or  canal,  or  to  any  of  the  works  or  conve- 
niences connected  with  any  railway  or  canal,  except  that, 
subject  ^o  the  provisions  of  this  Act,  it  shall  be  lawful  for 
the  company  to  carry  their  wires,  pipes,  and  tubes  directly 
(but  not  otherwise)  across  any  railway  or  canal,  but  so  and 
in  such  manner,  and  only  at  such  place  and  time,  as  not 
in  anywise  to  damage  or  be  likely  to  damage  the  railway 
or  canal,  or  any  of  the  works  connected  therewith,  or  at 
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1854.        all  to  interrupt  or  interfere  with  the  use  thereof,  or  the 

South"      passage  and  convejance  of  traffic  along  the  same*' (a). 

Eahtbrn      i^  jg  submitted,  that,  upon  the  reasonable  construction 

Railway  Co.  i        , 

«.  of  this  clause  taken  as  a  whole,  the  defendants'  company 

European  ,  ^  ^-i    •        •  •  ^   .^  -l 

andAmirican  are  empowered  to  carry  their  wires,  pipes,  and  tubes  un- 
Pr?mtino  T»-  ^^'  *  railway,  provided  they  go  directly  across  it,  and  do 
LBGRAPH  Co.  not  damage  the  railway  or  interfere  with  the  use  of  it  in 
any  manner.  This  clause  has  reference  to  two  classes  of 
ways — ^first,  to  public  roads,  streets,  highways,  and  other 
thoroughfares;  and  secondly,  to  railways  and  canals. 
The  word  '' across ''  does  not  necessarily  mean  "over;'' 
on  the  contrary,  in  the  first  part  of  the  clause,  it  is 
used  in  conjunction  with  the  word  '^  under;''  and  in  cases 
of  public  roads,  the  wires  of  the  defendants'  company  may 
be  carried  across  the  street  and  under  it.  The  words 
'^  along"  and  '^  across"  are  there  amplifications  of  the  term 
"  under."  The  terms  "  which  shall  or  may  be  necessary 
or  convenient "  apply  equally  to  the  concluding  part  of 
the  section,  and  are  not  to  be  confined  to  its  introductory 

(a)    The  following  sectionB  agreed  upon  between  such  per- ' 

were  also  referred  to: —  sons  or  their  officers  and  the 

Section  38.  ''That,  before  any  company  or  their  servants;  or,  in 

street  shall  be  opened  or  broken  case  of  any  difference  respecting 

up  by  the  company,  they  shall  such  plan,    then,   according  to 

give  to  the  persons  under  whose  such  plan  as  shall  be  determined 

control    or    management    such  by  a  justice ;  and  such  justice  is 

street  may  be,  or  their  clerk  or  hereby  required  on  the  applica- 

surveyor,  notice  in  writing  of  tion  of  the  company  to  deter- 

their  intention  to  open  or  break  mine  the  plan  according  to  which 

up  the  same  three  days  at  least  such  street  shall  be  opened  or 

before  the  commencement  of  such  broken  up,  provided  that  three 

operation.^  days*  notice  of  the   time   and 

Section  39.  "  That  every  such  place  at  which  such  determinar 
street  shall  be  opened  or  broken  tion  is  to  be  made,  shall  be  prov- 
up  under  the  superintendence  of  ed  to  have  been  served  on  the 
the  persons  so  having  the  control  person  having  the  control  or 
or  management  of  the  same  as  management  of  the  street  pro- 
aforesaid,  or  their  officer,  and  ac-  posed  to  be  broken  up.** 
cording  to  such  plan  as  shall  be 
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part.     [ParkBy  B. — ^Why  should  not  the  defendants'  com-        1664. 

pany  cany  their  wires  across  a  railway  by  means  of  posts        sq^th 

on  either  side  of  the  line  so  as  to  go  over  the  line,  and    r^^^^?;^ 

thereby  to  avoid  all  risk  of  interfering  with  the  traffic?  v. 

Aldersan,  B. — It  seems  very  reasonable  that  the  founda-  anoAbcxrioan 

tions  of  the  railway  should  not  be  subject  to  disturbance    p^ntwo  T»- 

by  third  partiea    Parke,  R— There  is  a  very  great  dis-    i-m^aph  Co. 

tinction  between  a  common  highway  and  a  railway.    The 

road  in  a  common  highway  may  be  opened  in  one  part  of 

it,  and  the  traffic  may  be  continued  along  the  other.    But, 

by  disturbing  the  foundation  of  a  railway,  the  whole 

traffic  may  be  stopped.     The  telegraph  company  may 

easily  fix  poles  up  and  carry  their  wires  over  the  railway 

without  any  inconvenience  to  the  traffic]    It  is  submitted 

that  the  telegraph  company  may  adopt  the  course  they 

have  taken  here,  if  it  be  convenient  for  them  to  do  so. 

Cases  might  be  put  where  it  might  be  most  convenient  for 

both  companies  that  the  wires  of  the  telegraph  should  go 

under  the  railway.    In  the  case  of  a  high  embankment, 

say  forty  or  fifty  feet  high,  it  would  be  an  easy  matter  to 

carry  the  wires  through  the  embankment  without  doing 

any  injury  whatever  to  the  railway,  and  it  might  be  very 

inconvenient  to  cany  the  wires  over  the  railway  in  the 

manner  suggested  by  the  Court.    Take  the  case  where  the 

railway  passes  over  an  arch,  upon  the  construction  sought 

to  be  given  to  the  37th  section,  the  telegraph  company 

would  not  be  at  liberty  to  carry  their  wires  through  the 

arch.     [Alderson,  B. — There  the  wires  would  properly  be 

said  to  be  carried  beneath  and  not  under  the  railway.  The 

term  "under"  is  applicable  where  there  is  nothing  which 

intervenes.]    Moreover,  in  the  present  case,  the  railway 

crosses  the  public  road  on  a  level;  in  such  case,  the  public 

road  takes  precedence  of  the  railway.    The  19th  section 

of  the  plaintifljs'  Act,  7  Vict.  c.  xxv,  confirms  this  case  (a). 

(a)  Section  19  enacts,  '^  except      gated  shall  be  shut  across  the 
during  the  period  when    such      said  turnpike  road  for  the  pur^ 
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1864.        [Alderson,  B. — ^Both  the  public  and  the  railway  company 
have  an  easement  in  this  road;  but  the  latter  has  the 
superior  one,  for  railway  traffic  may  make  the  public  tra- 
velling on  thp  highway  wait  till  their  train  has  passed, 
awdAj«rican  ^^*  *^®  public  cannot  stop  the  trains.    Parke,  R — ^It  is 

Electwc      obvious  that  it  was  intended  that  railways  should  not  be 
Printing  Tb-  ,  ^ 

LioRAPB  Co.  interfered  with.]  The  pleadings  shew  that  the  telegraph 
company  have  not  caused  any  damage  to  the  railway.  The 
plea  expressly  brings  the  case  within  the  37th  section; 
and  the  replication  does  not  shew  that  the  plaintiffs  have 
suffered  any  actual  damage. — He  referred  to  Thicknesse  v. 
Lancaster  Canal  Company(a),  Sadd  v.  MaMon,  Jkc  RaUr 
way  Company  (b),  and  London  and  NorOi  Wedern  Railway 
Company  v.  Bradley  (c), 

WHleSy  contr^,  was  not  called  upon  by  the  Court 

Parke,  B. — I  am  of  opinion  that  the  plaintiffs  are  enti- 
tled to  the  judgment  of  the  Court.  The  plaintiffs  are  a 
company  established  by  an  Act  of  Parliament,  passed  in 
the  year  1844,  empowering  them  to  make  a  railway;  and 
their  Act  also  empowers  them  to  cross,  upon  a  level,  cer- 
tain public  highways  and  roads  mentioned  therein.  That 
power,  however,  would  not  give  them  any  property  in  the 
soil  in  the  particular  spot  where  they  cross  the  road;  but 
the  property  in  the  soil  still  remains  in  the  persons  in 
whom  it  originally  was,  whether  in  the  proprietor  of  the 
adjoining  soil  or  in  the  trustees  of  the  public  road,  subject 
nevertheless  to  the  right  of  the  railway  company  to  cross 

pofle  of  allowing  the  passage  of  of  the  said  railway  which  is  laid 

engines  or  carriages  on  the  said  down  on  the  level  of  the  s^d 

railway,  none  of  the  penalties  turnpike  road,  with  respect  to 

imposed  or  authorised  to  be  im-  any  person^s  carriages  or  traffic 

posed  by  the  said  recited  Acts,  or  travelling  on  the  same  road.** 

any  of  them,  or  by  this  Act^  with  (a)  4  M.  &  W.  472. 

regard  to  trespass  on  the  said  (6)  6  Exch.  143. 

railway,  shall  apply  to  that  part  (c)  6  Bailw.  Gas.  551. 


HILARY   TBRM,    17  VICT.  373 

over  the  way.    The  railway  company  have  nothing  more        1854. 
than  the  right  to  construct  their  way,  and  they  are  also        south  ^ 
entitled  to  do  all  acts  necessary  to  make  that  way  c(»m-    p?^*''"*c 
plete.    Consequently,  they  have   a  right  to  lay  down  «. 

sleepers,  and  to  put  the  rails  upon  those  sleepers;  the  andAmbrican 
property  in  all  such  matters,  though  fixed  in  the  soil,  p^,^^g^tb- 
still  continuing  in  them.  The  plaintiffs,  being  in  that  '-■oraphCo. 
situation,  and  having  such  an  easement  and  right  in  the 
soil  as  to  enable  them  to  make  it  effectual  for  the  purposes 
above  mentioned,  bring  an  action,  in  which  they  complain 
that  the  defendants  have  interfered  with  their  easement 
and  right.  The  specific  ground  of  complaint  is,  that  the 
defendants  have,  at  the  place  where  the  railway  crosses 
the  public  road,  dug  and  bored  into  and  through  the  soil 
and  ballast  of  the  plaintiffs,  and  part  of  the  structure, 
foundation,  and  support  thereof,  and  partly  through  the 
public  road.  The  plaintiffs  complain  of  these  acts,  as 
being  practically  injurious  to  them, — ^not  merely  as  a 
simple  interference  with  their  property, — ^but  as  being  in- 
jurious, in  having  caused  obstruction  to  the  necessary  re- 
pairs of  their  railway,  and  in  having  made  it  a  more  difii- 
cult  task  to  keep  and  continue  the  line  in  repair.  The 
defendants  justify  their  acts  by  alleging,  that  they  had 
the  power  to  do  so  under  and  by  virtue  of  the  37th  sec- 
tion of  the  14  &  15  Vict  c.  cxxxv.,  by  which  Act  they 
were  constituted.  Now,  it  is  perfectly  clear,  that  the  tele- 
graph company  have  no  power  to  enter  upon  the  plaintiffs' 
road,  or  upon  any  public  roads,  or  upon  any  private  pro- 
perty whatever,  except  by  the  power  which  is  granted  to 
them  by  Act  of  Parliament  The  question  therefore  is, 
whether  the  actfe  which  they  seek  by  their  plea  to  justify 
come  within  the  terms  of  this  clause.  The  plea  admits, 
that  the  defendants  have  bored  into  the  foundation  of  the 
road,  which  is  the  plaintiffs'  property ;  so  that  they  have 
done  an  injury  which  is  the  subject  of  an  action  of  tres- 
pass.    Then  they  also  say,  that  that  is  no  injury,  be- 

VOL.  IX.  C  C  KXCH. 
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1854.        cause  they  did  not  so  interfere  as  to  do  particular  in- 
SouTH       J^^y  *^  *^^  works  of  the  railway  company  or  to  the  traf- 
Eartbrn      fie  along  the  line.     The  plaintiffs  reply  (it  being  admitted 
V.  by  the  defendants  that  they  have  bored  through  the  foun- 

AND  American  datious  of  the  plaintiffs'  line,)  that,  by  reason  of  the  wrongs 
PwimNoTB-  complained  of,  the  repair  and  renovation  of  such  part  of 
LKGRAPH  Co.  the  soil  and  ballast  of  the  plaintiffs,  being  part  of  the  said 
railway,  became  and  was  in  some  measure  less  convenient, 
by  reason  of  the  necessity  of  avoiding  or  interfering  with 
the  said  wires,  pipes,  and  tubes,  &a  Therefore,  the  plain- 
tiffs say,  that  they  have  not  only  received  legal  injury  by 
an  interference  with  their  property,  but  that  they  have 
sustained  a  particular  injury;  because  it  is  more  difficult 
for  them  to  make  use  of  these  materials  and  to  repair  their 
road,  which  at  times  requires  repair.  And  the  question  is, 
whether  the  defendants  have  any  power  to  do  such  an  act 
under  the  37th  section.  That  section  is  as  follows : — [His 
Lordship  read  the  first  part  of  the  section  down  to  the 
proviso,  and  proceeded.]  That  is  a  case,  therefore,  in 
which  the  defendants  clearly  have  power  to  put  their 
wires  and  pipes  under  the  surface  of  public  roads.  It 
might  be  a  question  whether  they  have  a  right  to  carry 
their  wires  and  pipes  above  the  surface.  According  to 
Mr.  Clarke's  construction  of  that  clause,  and  according  to 
the  grammatical  meaning  of  the  words  used,  the  clause 
authorises  the  telegraph  company  to  go  under  public  roads, 
and  so  under  and  along  the  side  and  along  the  road,  but 
not  simply  to  go  across  the  road.  If  the  words  had  been 
"along  or  across"  the  road,  the  company  would  have 
been  enabled  to  lay  their  pipes  and  wires  across  the  road 
in  any  direction  they  pleased.  I  think  that  they  can  only 
go  under  the  surface  of  the  road,  although  they  are  not 
bound  to  go  in  any  particular  direction;  they  may  go 
along  the  side,  or  across  it  diagonally,  or  at  right  angles. 
Then  comes  the  proviso,  which  applies  to  the  case  of  rail- 
ways.    [His  Lordship  read  the  proviso.]     This  latter  part 
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of  the  section  provides^  that  it  shall  be  lawful  for  the  tele'*        1854. 
graph  company  to  carry  their  wires  and  pipes  directly      ^sooriT 
(but  not  otherwise)  across  any  railway  or  canaL     The    j,^^*'^*^p 
question,  therefore,  turns  upon  the  meaning  of  the  word  v. 

"across.''  And,  looking  at  the  words  in  the  same  clause,  asdTuvrkah 
which  expressly  give  them  the  power  to  go  under  public  p^^^™^^^ 
roads,  white  the  proviso  confines  them,  in  the  case  of  rail-  '•■graph  Co* 
ways  and  canals,  to  going  directly  aoross,  it  seems  to  me 
that  the  true  construction  of  the  proviso  is,  that  in  such 
cases  they  are  excluded  from  going  under.  But  a  case  has 
been  put  which  may  possibly  create  a  difficulty.  The  rail- 
way may  cross  a  highway  in  such  a  manner,  that,  to  put 
a  construction  upon  the  words  of  the  proviso,  which  would 
oblige  the  telegraph  company  to  go  over  the  railway,  might 
be  extremely  inconvenient  It  might,  however,  be  con- 
tended  that  in  that  case  the  railway  is  to  be  considered  as 
altogether  detached  from  the  public  road,  and  as  having  no- 
thing to  do  with  it.  Still  I  think  that,  according  to  the 
true  meaning  of  that  term,  the  telegraph  company  must  in 
all  cases  cross  over  the  railway.  But  even  if,  according  to 
the  true  meaning  of  the  term  "under,"  the  telegraph 
company  are  thereby  authorised  to  go. across  by  going 
under  the  railway,  still  they  must  do  so  subject  to  the 
conditions  thereinafter  mentioned.  They  must  carry  their 
wires  and -pipes  directly  aeross  the  railway,  and  so  and  in 
such  manner  and  at  such  place  and  time  as  not  in  any- 
wise to  damage  or  be  likely  to  damage  the  railway  or  any 
of  the  works  connected  therewith,  or  at  all  to  interrupt  of 
interfere  with  the  use  thereof,  or  the  passage  or  convey- 
ance of  traffic  along  the  same*;  and,  unless  they  can  do 
this  in  the  manner  prescribed,  they  cannot  exercise  the 
power  of  going  under  the  railway  at  alL  But  here  they 
have  not  complied  with  these  conditions,  even  supposing 
they  had  the  power  by  virtue  of  the  word  "  across  "  to  go 
under;  for,  as  it  appears  by  the  pleadings,  they  have  actu« 
ally  done  damage  to  the  works  of  the  railway,  namely,  to 

cc2 
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1854.        the  foundations,  and  not  merely  legal  but  particular  da- 

SouTH        wi«^ge,  by  rendering  the  foundations  more  difficult  to  re- 

Eastirn      pi^jj..  an  J  consequently  they  have  not  complied  with  the 

V.  conditions  of  the  section,  as  they  had  no  right  in  any  man- 

AND  American  ner  whatever  to  injure  the  railway.     But  my  Brother  Al- 

PrwitngTb-  ^^*<^^  observes,  that  a  case  might  be  put  where  they  may 

LBGRAPH  Co.   go  under  the  railway,  as,  for  instance,  where  the  railway 

is  carried  over  a  bed  of  stone:  in  that  case,  they  might 

bore  through  that  bed  of  stona     That  might,  perhaps,  be 

so;  but  here  they  would  have  no  such  right,  as  they  have 

injured  the  railway.     For  these  reasons,  I  am  of  opinion 

that  the  plaintiffs  are  entitled  to  judgment. 

Alderson,  R — I  am  of  the  same  opinion.  Looking  at 
the  whole  of  the  37th  section,  it  is  perfectly  clear  that  the 
words  "under  the  highway ''  mean,  that  the  wires  and 
pipes  shall  be  laid  in  such  a  manner  that  they  may  be  got 
at  by  breaking  the  soil  or  pavement  of  the  highway  itself 
But  the  telegraph  company  are  not  permitted  to  do  that 
in  the  case  of  a  railway.  Cases  have  been  put  in  the  course 
of  the  argument,  as  for  instance,  where  the  railway  goes 
over  a  highway  running  under  the  earthwork  of  the  line; 
in  such  case  the  company  may  break  up  the  highway,  be- 
cause in  so  doing  the  soil  of  the  railway  is  not  interfered 
with ;  and  in  such  case  the  telegraph  company  have  nothing 
to  do  with  the  railway.  It  is  as  though  the  railway  were 
not  there  at  all,  for  the  telegraph  does  not  cross  it  or  go  along 
it  It  goes  beneath  the  railway,  but  is  wholly  independent 
of  it  In  like  manner,  where  a  highway  goes  over  the 
railway  by  a  bridge,  the  telegraph  goes  by  the  highway 
and  has  nothing  to  do  with  the  railway.  It  does  not  cross 
it,  in  the  sense  in  which  the  Act  of  Parliament  uses 
the  word  in  the  37th  section.  The  meaning  of  that  sec- 
tion appears  plainly  to  be  this;  that  whereas  the  tele 
graph  company  may  break  up  the  soil  of  a  highway,  that 
is  to  say,  the  external  soil  or  pavement,  to  lay  down  its 
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wires  and  pipes  under  the  road;  that  course  is  not  to  be        ^^54. 
allowed  at  all  in  the  case  of  a  railway,  but  it  must  go        South 
across  the  railway  in  some  way  which  will  not  interfere    railti^y  Co. 
with  the  breaking  up  of  the  soil  of  the  railway.     Here  all     j-uropkan 
the  pleadings  speak  of  the  defendants  breaking  up  the  and  American 
"soil  of  the  railway,  which  they  had  no  right  to  do.  Printing  Tb- 

LKORAPH  Co. 

Maetin,  B. — I  am  of  the  same  opinion.  I  think  the 
plea  itself  is  bad.  The  declaration  states,  that  the  railway 
company  had  a  right  to  cross  the  public  road  in  certain 
places  therein  mentioned,  upon  a  level,  and  that,  before 
this  act,  they  had  done  so.  Now  the  railway  company 
were  the  owners  of  the  rails,  of  the  sleepers,  and  of  the 
ballast  beneath;  and  these  matters  were  as  much  their 
property  as  if  they  had  bought  the  land  itself;  but  the 
public  had  a  right  to  go  over  that  spot  as  a  public  road. 
The  public  hacL  precisely  the  same  right  over  the  soil  of 
the  railway  company  at  that  place  as  over  the  soil  of  the 
road,  and  they  had  a  right  to  pass  at  all  times,  except 
when  the  trains  were  passing.  The  declaration  then  states, 
that  the  defendants  dug  and  bored  into  the  said  railway, 
and  that  they  dug  and  bored  into  the  soil  and  ballast  of 
the  plaintiffs,  and  into  the  structure,  foundation,  and  sup- 
port thereof,  so  causing  damage.  The  very  first  part  of 
the  plea  by  which  the  defendants  justify  their  acts,  states, 
that  they  broke  up  and  opened  the  pavement  and  soil  of 
the  public  road  at  the  place  where  the  railway  crosses  it. 
And  the  question  is,  whether  they  have  a  right  to  do  that 
under  their  Act  of  Parliament.     They  ar^  empowered  to  >• 

place  their  wires  and  pipes  under  the  streets  and  highways, 
doing  as  little  damage  as  possible;  and  I  entirely  agree 
with  what  has  fallen  from  my  Brother  Alderson,  that  if, 
instead  of  crossing  on  a  level,  the  railway  had  been  car- 
ried over  the  road  by  means  of  a  bridge,  the  telegraph 
company  would  havejbad  a  perfect  right  to  carry  their 
wires  and  pipes  under  the  public  road  below  that  bridge; 
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18M.  and  that  the  concluding  part  of  the  37th  section  of  this 

South  Act  of  Parliament  has  no  application  to  such  a  case.    But 

R^^wAY  Co  *^®°  ^*  ^^  contended,  that  the  defendants  come  within  the 

».  proviso  to  that  section.     [His  Lordship  read  the  proviso, 

European  _  ,-nxTii  ^ti  .. 

andAmbrican  and  proceeded.]  Under  that  part  of  the  clause,  it  is  sup- 
Printinq  Tb-  posed  that  the  telegraph  company  can  take  up  the  pave- 
LEGRAPH  Co,  ment  of  the  railway  itself,  destroy  the  freehold  of  it,  and 
necessarily  interrupt  the  use  of  it  It  seems  to  me  that 
the  plea  is  bad,  upon  the  ground  thitt  it  shews  that  the 
defendants  have  done  an  act  which  would  necessarily  da- 
mage the  railway,  and  which  necessarily  interfered  with 
the  use  of  it,  and  with  the  passage  of  the  traffic  along  it 
I  have  little  doubt  that  the  Legislature  thought  it  de- 
sirable not  to  allow  any  persons,  except  the  railway  com- 
pany itself,  to  meddle  with  the  foundation  of  the  line;  and 
therefore  that  the  true  meaning  of  the  clause  is  this,  that 
when  the  telegraph  company,  in  laying  down  the  wires, 
shall  come  to  a  railway,  they  must  carry  their  wires  over 
the  railway  by  means  of  pillars  or  posts,  so  as  not  to  meddle 
with  the  railway  at  alL 

I  therefore  think  that,  as  the  plea  attempts  to  justify 
this  interference  with  the  railway,  which  is  an  act  con- 
trary to  the  clear  intention  of  the  Legislature,  the  plea  is 
bad. 

Judgment  for  the  plaintiffs. 
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1854. 

GUBST  V,  WaBRBN.  Jan.  16. 

X  HE  declaration,  in  substance,  stated,  that  the  defendant  To  an  action 

/►  1     1  J  T   •        1  J        •j.x.      J.  ri  for  a  malicious 

falsely  and  maliciously,  and  without  any  reasonable  or  prosecution  on 
probable  cause,  appeared  before  a  justice  of  the  peace,  and  fon^"^thout' 
falsely,  &c.,  charged  the  plaintiff  with  having  feloniously  any  reasonable 
stolen  certain  tools  of  the  defendant,  and  upon  such  charge  caase,  whereby 
the  defendant  then  falsely,  &c.,  procured  the  plaintiff  to  |j^  fabeiy,  &c. 
be  committed  for  a  further  examination  to  a  certain  pri-  *^°f®4i^® , 

^         plaintiff  to  be 

son,  and  there  to  be  imprisoned  on  the  charge  aforesaid,  imprisoned,  and 

until  the  defendant  afterwards,  falsely,  &c.,  procured  the  trf^  on  the 

plaintiff  to  be  conveyed  in  custody  before  certain  other  J^fend^pk^^ 

justices,  to  be  afi^in  examined  concerning  the  said  of-  ed,  that,  before 

.  ,  this  action,  the 

fence,  and  to  be  then  imprisoned  upon  the  charge  afore-  plaintiff  had 

said;  and  the  defendant  then  falsely,  &a,  procured  the  tic«oftre8i»r» 

said  justices  to  oblige  the  plaintiff  to  enter  into  a  recog-  J^i^*  ^®  ^®" 

nizance  for  his  appearance  to  answer  the  said  charge;  sauitandfiiise 

by  reason  whereof  the  defendant  afterwards  falsely,  &c.,  JlJJon  a^fijgT 

procured  the  plaintiff,  pursuant  to  the  said  recognizance,  thTpiaintiffhad 

to  appear  at  &c.     The  declaration  then  stated,  that  the  committed 

Tii»««»i  T      felony,to  which 

defendant  falsely,  &c.,  procured  the  plaintiff  to  be  remand-  action  the  de- 
ed on  several  occasions;  that  the  defendant  falsely,  &c.,  pl^ed,  lirst, 
caused  the  justices  to  commit  the  plaintiff  for  trial  at  the  "***  8^?*^'  *"^ 

^  *■  secondly,  a  plea 

Central  Criminal  Court;  that  the  defendant  falsely,  &c.,  justifying  such 
indicted  the  plaintiff;  that  the  plaintiff  was  tried  and  ac-  true;  and  that, 
quitted  of  the  said  offence,  and  was  discharged;  and  that  def^Sc^m- 

mitted  the  said 
supposed  tres- 
pass, by  giving  the  plaintiff  into  the  custody  of  a  police  officer;  to  which  pleas  the  plaintiff  had  re- 
plied, by  joining  issue  on  the  first,  and  by  replying  de  injurid  to  the  second,  &c. ;  that  that  cause 
was  tried  before  a  Judge  and  jury;  and  that  the  learned  Judge  then  directed  the  jury  to  take  into 
their  consideration,  whether  the  defendant  had  accused  the  plaintiff  with  having  committed  the  said 
felony,  and  whether  he  had  made  the  said  charge  Wisely,  &c.,  and  without  any  probable  &c.  cause, 
and  whether  he  had  so  falsely  and  maliciously,  &c.  committed  the  said  grievances  complained  of  in 
this  action;  that  the  jury  found  a  verdict  for  the  plaintiff,  and  they  assessed  the  damages  at  125/., 
for  which  judgment  was  signed.  The  plea  then  proceeded  to  state,  that  the  several  imprisonments 
in  this  action  are  the  same  as  those  in  the  former  action ;  and  that  all  the  said  grievances  in  this  ac- 
tion were  directed  by  the  Judge  to  be  taken  into  consideration  by  the  jury  in  the  first  action ;  and 
that  they  were  taken  into  their  consideration;  and  that  they  are  the  same  damages  in  respect  of 
which  and  on  oocasiim  whereof  the  said  damages  were  given  by  the  jury  in  the  first  action: — Hdd, 
that  the  causes  of  action  were  perfectly  distinct  and  different,  and  that  tlie  pica  was  bad. 


380  EXGHBQUEB  BBFOBTS. 

1864.        the  plaintiff  was  thereby  greatly  injured  in  his  good  name ; 
and  that  he  was  put  to  much  expense,  &c. 

The  defendant  pleaded,  secondly,  that  the  plaintiff,  be- 
fore the  commencement  of  this  action,  impleaded  the  de- 
fendant in  an  action  of  trespass,  for  that  the  defendant 
had  assaulted  the  plaintiff,  and  seized  and  laid  hold  of 
him,  and  forced  and  compelled  him  to  go,  and  caused  him 
to  be  forcibly  conveyed  in  custody,  along  divers  public 
streets  and  highways  to  a  police  station,  and  there  impri- 
soned him  and  kept  him  in  prison  for  a  long  time,  and  at 
the  expiration  thereof  compelled  him  to  go  and  to  be 
forcibly  conveyed  in  custody  to  a  police-office,  and  there 
imprisoned  him,  contrary  to  law,  upon  a  false  and  un- 
reasonable assertion  that  he  had  committed  an  offence 
punishable  by  law,  (to  wit)  felony,  whereby  he  suffered 
great  anguish,  &c.,  and  was  put  to  much  expense,  &c. 
Whereupon,  the  defendant  pleaded  to  the  said  declaration, 
first,  not  guilty;  and  secondly,  a  plea  justifying  the  said 
assertion  as  true,  and  that  thereupon,  and  for  that  rea- 
son, the  defendant  gave  the  plaintiff  in  charge  to  a  cer- 
tain police  constable,  and  did  commit  the  said  trespass- 
es in  the  declaration  alleged,  in  order  to  take  the  plain- 
tiff before  a  justice  of  the  peace,  there  to  be  dealt  with 
according  to  law,  the  said  trespasses  being  necessary 
for  that  purpose.  That  the  plaintiff  joined  issue  on  the 
first  of  these  pleas,  and  replied  de  injuria  to  the  second, 
on  which  issue  was  joined.  That,'  at  the  sittings  in  Lon- 
don, held  after  Michaelmas  Term,  1851,  the  said  issues 
came  on  to  be  tried  before  a  learned  Judge  of  this  Court, 
and  a  special  jury;  and  that,  upon  the  trial,  the  learned 
Judge  directed  the  jury  "  to  take  into  their  consideration 
the  question  whether  the  defendant  had  charged  and  ac- 
cused the  plaintiff  with  having  feloniously  stolen,  taken, 
and  carried  away  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  and  whether  he  had  made  the  said 
charge  falsely  and  maliciously  and  without  any  reason- 
able or  probable  cause,  and  whether  he  had  so  falsely  and 
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maliciously  and  without  any  reasonable  or  probable  cause  1654. 
committed  the  several  grievances  complained  of  in  the  de- 
claration in  the  action  now  before  this  honourable  Court: 
and  thereupon  the  jury,  on  the  said  trial,  upon  their  oaths 
found  that  the  defendant  was  guilty  of  the  said  trespasses, 
and  that  the  same  had  been  committed  by  him  of  his  own 
wrong,  and  without  the  cause  in  the  said  second  plea  al- 
leged ;  and  they  assessed  the  damages  of  the  plaintiff,  over 
and  above  his  costs  and  charges  by  him  in  that  behalf  ex- 
pended, to  1252^,  and  for  those  costs  and  charges  to  40& 
And  such  proceedings  were  thereupon  afterwards  had  in  the 
said  Court,  that  it  was  considered  by  the  said  Court  that 
the  plaintiff  should  recover  against  the  defendant  his  said 
damages,  costs,  and  charges;  and  also  1702.  6^.  8(2.  for  his 
costs  and  charges  by  the  said  Court  adjudged  of  increase; 
which  damages,  costs,  and  charges  amounted  in  the  whole 
to  2972.  68.  8(i,  which  said  judgment  still  remains  in  full 
force  and  effect.  And  the  defendant  further  says,  that  the 
said  several  imprisonments  mentioned  in  the  declaration 
in  the  action  now  before  this  honourable  Court,  are  the 
same  imprisonments  as  were  and  are  mentioned  in  the  de- 
claration in  the  said  first  action ;  and  that  the  said  several 
grievances,  matters,  and  things,  whereof  the  plaintiff  com- 
plains in  the  action  now  before  this  honourable  Court, 
were  all  and  each  of  them  directed  by  the  said  learned 
Judge  to  be  taken  into  consideration  by  the  said  jury  in 
the  said  first  action ;  and  the  said  grievances,  and  all  and 
each  of  them,  were  taken  into  consideration  by  the  said 
jury  in  that  action,  and  are  the  same  in  respect  of  which 
and  on  occasion  whereof  the  said  damages  were  given  by 
the  said  jury  in  the  said  first  action  as  before  mentioned; 
and  the  defendant  further  says,  that  after  the  said  judgment 
had  been  so  given  by  the  said  Court  of  Exchequer  as  afore- 
said against  the  defendant,  the  defendant  became  a  bank- 
rupt, within  the  true  intent  and  meaning  of  the  statutes 
in  force  concerning  bankrupts. 


S82 
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BXCHBQUBR  BEPOETS. 

General  demurrer,  and  joinder  (a). 

Macnamara  in  support  of  the  deimurer. — If  this  plea 
could  be  supported,  it  would  be  upon  the  ground  that  it 
is  in  effect  a  plea  of  judgment  recovered.  But  the  plea  is 
bad;  for  the  former  cause  of  action,  and  that  upon  which 


(a)  The  following  were  the 
plaintifrs  pointe  for  argument: — 
Urst^  that  the  damages  in  re- 
spect of  the  injuries  complained 
of  in  this  action  were  not  reco- 
verable by  law  in  the  action  of 
trespass  in  the  second  plea  men- 
tioned, and  consequently  that  the 
bringing  of  that  action,  and  the 
judgment  therein,  can  afford  no 
answer  to  the  present  action. 

Secondly,  that  it  is  not  admis- 
sible  to  the  defendant  to  shew,  by 
parol  evidence,  that  any  damages 
were  recovered  in  the  said  action 
of  trespass  in  respect  of  matters 
to  which  that  action  did  not  ap- 
ply, inasmuch  as  the  judgment  is 
conclusive  by  way  of  estoppel,  to 
shew  that  the  damages  recovered 
therein  were  in  respect  of  the 
matters  therein  complained  o^ 
and  no  others. 

Thirdly,  that  the  plea  does  not 
shew,  that  the  said  learned  Judge 
directed  the  jury  to  give  damages 
in  respect  of  the  grievances  com- 
plained of  in  this  action,  but 
merely,  that  he  directed  them  to 
be  taken  into  consideration  by 
the  jury,  without  stating  why  or 
for  what  purpose  they  were  to  be 
taken  into  their  consideration; 
and  that  it  is  consistent  with  the 
said  plea,  that  he  directed  them 
to  do  so,  in  order,  amongst  other 


objects,  to  enable  them  to  arrive 
at  a  conclusion,  whether  or  not 
the  defendant  was  guilty  of  the 
trespass  complained  of. 

Fourthly,  that  the  statement 
in  the  plea,  that  the  imprison- 
ments mentioned  in  the  deolani- 
tion  in  this  action  are  the  same 
imprisonments  as  those  mention- 
ed in  the  action  of  trespass,  is  re- 
pugnant and  &lse  upon  the  &ce 
of  it,  inasmuch  as  it  appears  in 
the  declaration  in  this  action^ 
that  the  imprisonments  therein 
mentioned  were  not  the  acts  of 
the  defendant.  That^  whether 
the  jury  in  the  action  of  trespaas 
did  or  did  not  give  damages  for 
the  grievances  complained  of  in 
this  action,  is  a  question  whic|i 
the  Court  cannot  inquire  into; 
and  that^  assuming  them  to  have 
done  so  without  any  direction 
from  the  learned  Judge  to  that 
effect,  it  can  afford  no  answer  to 
the  present  action. 

Fifthly,  tb&t  assuming  the  said 
learned  Judge  to  have  directed 
the  said  jury  to  give,  and  that 
they  in  &ct  gave  damages  for  the 
grievances  complained  of  in  this 
action,  still  those  £Eu;ts  afford  no 
answer  to  the  present  action,  but 
merely  constituted  a  ground  for 
a  new  trial  in  the  said  action  of 
trespass. 
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the  plaintiff  now  proceeds,  are  totally  different;  and  if  the  1864. 
jury  did  in  fact  award  damages  in  respect  of  these  now 
sought  to  be  recovered,  they  did  so  erroneously.  [Parke, 
B. — ^An  action  for  an  assault  and  false  imprisonment  is  a 
very  different  thing  from  an  action  for  malicious  prosecu- 
tion].— He  was  then  stopped  by  the  Court 

PigoU  contri. — It  may  be  admitted  that  the  two  ac- 
tions are  not  the  same,  and  that  these  damages  could  not 
strictly  have  been  awarded  by  the  jury  on  the  former  trial; 
but  the  case  is  the  same  as  if  both  the  parties  had  agreed 
that  these  damages  should  be  submitted  to  the  jury  for 
their  consideration:  and  as  the  jury  have  done  so,  and  the 
plaintiff  has  in  fact  signed  judgment  in  respect  of  such 
damages,  the  grievances  here  complained  of  are  those  in 
respect  of  which  the  plaintiff  has  already  recovered.  [Parke, 
B. — That  cannot  be  so.  The  plea  is  inconsistent  on  the 
face  of  it.  Martin,  B. — Can  it  be  taken  that  the  parties 
agreed,  for  the  purpose  of  avoiding  two  actions,  that  these 
damages  should  be  taken  into  consideration  by  the  jury?] 
They  did  so  in  effect.  [Piatt,  B. — If  they  had  done  so,  it 
would  not,  I  think,  have  afforded  matter  for  a  plea,  but 
merely  ground  for  staying  the  proceedings.] 

Pabkb,  B. — The  plea  is  clearly  bad. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff. 


EXOHBQUEE  REPORTS. 


Oppbnshaw  V,  Whitehead. 

Jan.  19.  MUOKLOW  t;.  SaS^E. 

Two'piaintiffl  ±  HE  first  of  the  above  actions  was  brought  to  recover 

nme  attorney  damages  Sustained  by  reason  of  the  bursting  of  a  reseiv 

^jJJ^^^^i^  voir  belonging  to  the  defendant,  whereby  the  plaintiff's 

kg  to  each  from  cotton  mills  Were  destroyed.    The  second  was  brought 

the  same  tor-  ^      ^  .  ,         ► 

tiousactofthe  by  the  plaintiff,  a  manufacturing  chemist,  to  recover 
cauaeB  were  tri-  ^^om  the  same  defendant  damages  sustained  by  reason 
M«SL*^r^  of  the  same  bursting  of  the  reservoir,  whereby  the  plain- 
dicu  fimnd  for    tiff's  druffs  Were  destroyed.     The  same  attorney  was  em- 

the  plaintifb:  ,  •  « 

--ffeid,  that  ployed  by  both  plaintiffs,  and  both  actions  came  on  for 
^^u^to  *ri^^  ^*  *^®  1^*  Liverpool  Spring  Assizes,  when  verdicts 
Ae  costs  of       y^Qj^Q  found  in  each  for  the  plaintiff.     On  taxation  of 

dtnwtng  the  ^ 

brief  in  his  case,  costs  in  the  two  actious,  the  Master  refused  to  allow  for 
ing  each  brief  drawing  two  briefs,  on  the  ground  that  they  contained 
i^tpiea^uM  *^^  same  pleadings  and  statement  of  the  circumstances  of 
*ft!****™^'*  the  case,  but  he  allowed  the  costs  of  drawing  one  brief, 
and  for  copying  that  brief,  and,  adding  the  two  amounts 
together,  he  divided  the  aggregate  between  the  plaintiffs. 


Hugh  HiUy  in  last  Michaelmas  Term  (Nov.  7),  obtain- 
ed a  rule  nisi  for  the  Master  to  review  his  taxation  of  the 
plaintiffs'  costs  in  both  actions;  against  which 

Orayy  in  the  same  Term  (Nov.  17),  shewed  cause. — The 
Master  has  exercised  a  proper  discretion.  An  attorney  is 
entitled  to  a  reasonable  compensation  for  his  labour;  but 
he  ought  not  to  be  paid  for  work  which  is  not  performed. 
Suppose,  instead  of  two  actions,  there  had  been  twenty,  is 
the  attorney  to  be  allowed  for  drawing  so  many  briefs, 
when  nineteen  are  mere  copies  of  the  other?  [Alderson,  B. 
— The  question  is,  how  much  is  the  plaintiff  in  each  action 
entitled  to?    There  is  no  reason  why  a  plaintiff  should  re- 
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cover  less  because  another  person  employs  the  same  attor- 
ney to  bring  a  similar  action.]  The  principle  contended 
for  is  adopted  in  the  allowance  for  attendances  under  the 
**  Directions  to  the  Masters/'  H.  T.,  16  Vict,  (a),  by  which 
an  attorney,  who  has  two  or  three  causes  for  trial,  is  al- 
lowed less  for  each  than  if  he  had  one  only.  The  case 
might  be  different  if  the  second  action  had  been  tried  at 
a  subsequent  assize.  ^ 

Hugh  Hm  in  support  of  the  rule. — The  actions  were 
brought  to  recover  damages  for  separate  and  distinct  inju- 
ries to  two  different  persons;  and  on  taxation  of  costs,  each 
action  must  be  treated  as  if  it  were  the  sole  action.  Sup- 
pose the  second  action  had  not  been  commenced  until  after 
the  first  was  determined,  coidd  it  be  contended  that  the 
plaintiff  would  not  be  entitled  to  his  full  costs?  In  that 
case,  however,  no  more  labour  would  be  expended  by  the 
attorney  than  in  this.  Great  injustice  might  arise  from 
thus  blending  the  interests  of  two  distinct  plaintiffs,  for 
the  defendant  might  have  funds  sufficient  to  pay  one,  but 
not  both.  In  Dax  on  the  Masters'  Practice,  it  is  said,  that 
this  very  point  was  decided  in  two  unreported  cases  of 
OHlett  V.  Peppercorn^  Johnstone  v.  8ame^  Exch.  H.  T., 
1843(6). 

Cur.  adv.  vult. 


1854. 


(o)  1  E.  &  B.,  App.,  Ixv, 
{h)  The  following  is  the  state- 
ment referred  to  in  Dax  on  the 
Masters'  Practice,  p.  298:— 

**  But  where  there  are  several 
actions  at  the  suit  of  different 
plainti£&,  brought  against  the 
same  defendant,  though  for  si- 
milar causes  of  action,  a  greater 
latitude  is  given  in  the  allowance 
for  drawing  the  briefs.  Thus, 
in  a  case  where  two  actions  had 
been  brought  by  different  par- 


ties in  the  Court  of  Exchequer, 
against  the  same  defendant,  upon 
a  nbel  contained  in  the  same 
publication,  and  referring  gene- 
rally to  both  plaintiff,  and,  in 
is^  charging  them  with  confe- 
derating together,  and  that  they 
had  a  common  object,  to  wit,  to 
ruin  the  defendant's  father,  and 
for  other  objects;  there  being 
some  difference  in  the  case  of 
each  plaintiff,  the  Master,  after 
very  mature  consideration,   al- 
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Opfbnshaw 
: 

Whitshbad. 

MUCKLOW 

V. 

Samb. 


PoLLOOK,  C.  B.,  now  said — In  these  cases  there  were  two 
motions  to  review  the  taxation  of  the  Master,  who  had 


lowed  to  the  plaintiff'  attorney 
the  fiill  charge  for  drawing  each 
of  the  briefs.  It  appeared,  that 
the  attorney  had  been  exclusive- 
ly and  separately  retained  by, 
and  had  received  his  instructions 
in  the  course  of  the  proceedings 
in  the  actions  from,  each  plaintiff 
A  motion  was  afterwards  made 
to  the  Court  to  review  the  Mas- 
ter's taxation^  on  the  ground 
that  he  ought  to  have  appor- 
tioned the  drawing  of  the  brie& 
between  the  two  actions ;  for  that^ 
although  the  attorney  might 
have  had  separate  instructions,  of 
which  some  doubt  was  intimated, 
yet  that,  in  fact^  the  greater  part 
of  the  drawing  mnst^  at  leasts 
have  been  nearly,  if  not  quite, 
similar,  and  that^  therefore,  in 
fact^  they  were  both  drawn  toge- 
ther, inasmuch  as  the  instruc- 
tions for  one  would  be  instruc- 
tions for  both.  The  same  objec- 
tion had  been  taken  upon  the 
taxation  of  costs  before  the  Mas- 
ter; but  upon  that  occasion  it 
was  answered  by  the  plaintiff* 
attorney,  that,  admitting,  and 
which  was  the  truth  to  a  very 
considerable  extent,  the  brie& 
had  been  alike,  yet  that  there  was 
necessarily  some  difference  in  the 
statement  of  the  facts  and  cir- 
cumstances. Not  denying  the 
similarity  in  both,  but  contend- 
ing that  had  there  been  a  still 
greater  or  even  precise  similarity 
in  both,  yet  the  attorney  had  a 
right  to  the  costs  of  the  full 
drawing  of  both.    He  contended, 


and  it  could  not  be  disputed, 
that  each  plaintiff  mighty  if  he 
had  thought  proper,  have  em- 
ployed a  different  attorney,  un- 
der which  circumstances  each 
attorney  would  have  been  en- 
titled to  separate  and  full  costs; 
and  that  the  employment  of  one 
attorney  by  both  could,  there- 
fore, make  no  difference  to  the 
defendant;  and  that  the  Master 
had  no  power  to  disallow  any 
part  of  the  drawing  and  copying, 
merely  because  the  drawing  or 
copying  was  either  wholly  or 
partially  the  same.  Moreover, 
it  was  contended  that  the  costs 
are  the  costs  of  the  plaintifl^ 
which  he  had  a  right  to  recover, 
and  were  not  to  be  considered 
as  the  attorney's  costs;  and  fur- 
ther, that,  had  a  taxation  of  costs 
taken  place  between  the  attor- 
ney and  his  client,  the  attorney 
would  have  been  entitled  to  have 
recovered  full  costs  of  brie& 
against  each;  and  that  neither 
plaintiff  could  have  contended, 
that,  inasmuch  as  the  attorney 
had  received  instructions  for 
full  briefs  from  each,  either  of 
them  could  have  claimed  to  be 
relieved  from  a  part  because  in- 
structions happened  to  be  more 
or  less  similar  in  each.  It  was 
also  contended,  on  the  part  of 
the  defendant,  that  two  full 
briefs  were  unnecessary,  and 
that  there  ought  to  have  been  a 
full  brief  in  the  first  and  a  short 
statement  in  the  second,  with  a 
reference  to  the  contents  of  the 
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disallowed  the  costs  of  drawing  two  briefs,  on  the  ground 
that  the  ciroumstances  of  each  case  were  substantially  the 
same,  and  the  same  attomej  was  employed  by  both  plain- 
tifis.  We  were  desirous,  in  cases  of  this  kind,  to  lay  down 
some  rule  which  would  be  jMToductive  of  economy  in  the 
administration  of  justice;  but,  after  considering  the  sul> 
ject  with  the  greatest  attention,  we  £nd  it  impossible  to 
lay  down  any  general  rule  which  might  not  create  more 
expense  in  discussing  its  application  than  would  probably 
be  saved  by  its  adoptioa  We  therefore  think  that,  where 
the  business  has  been  actually  done,  the  Master  ought  not 
to  take  into  consideration  that  the  same  attorney  was  em- 
ployed by  two  or  more  plaintiffs,  unless  indeed  there  has 
been  a  consolidation  of  the  actions.  With  respect  to  such 
matters  as  may  be  required  to  be  done  but  once  for  both 
causes,  such  as  subpoenaing  a  witness,  making  a  journey, 
or  the  like,  of  course  the  charges  must  be  divided  accord- 
ing to  the  discretion  of  the  Master,  exercised  under  the 
"Directions  to  the  Taxing  Masters."    But  in  matters  of 


1854. 


first  But  it  was  answered,  that 
tbis  might  lead  to  an  insuperable 
difficulty  in  the  event  of  the  first 
cause  being  withdrawn,  and  the 
brie&  never  delivered  to  counsel ; 
and  that^  in  fiict,  the  plaintiff  in 
one  cause  had  no  right  to  see  the 
contents  of  the  other;  and,  as  a 
consequence,  that  the  counsel 
could  not,  for  the  purpose  of  as- 
sisting one  plaintiff,  read  the 
case  of  the  other  plaintiff;  and 
finally,  that  each  plaintiff  had  a 
right  to  a  full  brief,  distinct  and 
separate  from  the  other;  and 
that  the  Master  had  no  right  to 
direct  that  each  plaintiff  should 
have  prepared  only  half  a  brief, 
or  an  imperfect  brief,  or  to  dis- 
allow to  either  plaintiff  any  por- 


tion of  abriefthatmust  have  been 
allowed  had  the  plaintiffs  em- 
ployed separate  attomies.  It 
was  for  reasons  thus  stated  that 
the  Master,  after  very  full  con- 
sideration, decided  that  he  had 
no  power  to  deprive  either  plain- 
tiff of  the  costs  of  any  part  of  the 
briefa  on  the  objections  stated. 
Upon  a  motion  being  made  to 
the  Court  for  a  review  of  the 
taxation,  the  Barons  personally 
conferred  with  the  Master  on  the 
subject,  and  were  thereupon  sa- 
tisfied that  the  Master  had  ar- 
rived at  a  right  conclusion,  and 
that  the  attorney  was  entitled 
to  the  full  charge  as  allowed,  and 
refiised  to  disturb  the  taxation." 
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this  description,  where  the  business  is  actually  done  in 
both  causes,  we  think  that,  whether  the  causes  are  tried 
at  the  same  or  at  a  subsequent  assize,  the  attorney  is  en- 
titled to  the  same  charges  as  if  two  different  attomies  had 
been  employed.  If  any  advantage  therefore  accrues  to 
an  attorney  who  is  employed  by  two  plaintiffs,  he  ought 
to  have  the  benefit  of  that  confidence  which  is  placed  in 
him.  For  these  reasons,  we  think  that  the  rules  must  be 
absolute  to  review  the  Master's  taxation. 


Rules  absolute. 


•/an.  26. 


Hancock  v.  Notes. 


X  HIS  was  an  action  for  the  infringement  of  a  patent — The 
declaration  stated,  that  the  plaintiff  was  the  first  inventor 
of  "  an  improvement  or  improvements  in  the  preparation 


To  an  action 
for  the  infringe- 
ment of  a  pa- 
tent, the  de- 
fendant pleaded 

(inter  alia)  that  or  manufacture  of  caoutchouc  in  combination  with  other 
granted  on  the    substanccs,  which  preparation  or  manufacture  is  suitable 

petition  of  the 
phiintif^  and 
the  report  of 
the  Solicitor- 
General,  confid- 
ing in  the  plain- 
tiff's represen- 
tation diat  a 
paper  writing 
deposited  by 
him  with  the 
Solicitor-Gene- 
ral contained  a 
tme  statement 
of  the  heads  of 

the  inyention;  that  the  plaintiff  enrolled  a  specification  in  which  he  claimed  three  distinct  things, 
and  fiklsely  described  as  part  of  the  invention  the  third  claim,  whereas  snch  third  claim  was  not  part 
of  the  invention  in  the  petition  paper  writing  and  letters  patent  mentioned,  and  was  not  any  part 
of  the  invention  for  which  the  letters  patent  were  granted.  An  application  having  been  made  un- 
der the  52nd  section  of  the  Common  Law  Procedure  Act,  to  strike  out  the  plea: — Ifeld^  that  it  was 
a  plea  containing  matter  of  evidence,  and  calculated  to  embarrass  the  fair  trial  of  the  action ;  and  the 
Court  ordered  it  to  be  struck  out,  the  defendant  to  be  at  liberty  to  plead  non  concessit,  and  that  the 
plaintiff  did  not  specify  the  invention  for  which  the  letters  patent  were  obtained. 


for  rendering  leather,  cloth,  and  other  fabrics  waterproof, 
and  to  various  other  purposes  for  which  caoutchouc  is  era- 
ployed."  The  declaration  then  stated  the  grant  to  the 
plaintiff  of  letters  patent  for  "  the  said  invention''  for 
fourteen  years  from  the  21st  of  November,  1843,  subject 
to  the  usual  condition  of  enrolling  a  specification. — Breach, 
that  the  defendant  infringed  the  patent 


HILARY   TBRM,    17  VICT.  389 

PhU,  B.,  at  Chambers,  had  allowed  the  following  pleas:         1854. 
— First,  that  the  plaintiff  was  not  the  true  inventor.     Se- 
condly (after  setting  out  the  specification),  that  the  plain- 
tiff did  not  thereby  particularly  describe  the  nature  of  the 
invention,  and  in  what  manner  the  same  was  to  be  per-^ 
formed  (a).    Thirdly,  that  the  plaintiff  petitioned  her  Ma- 
jesty for  letters  patent  for  the  invention,  as  described  in 
the  declaration;  that  the  petition  was  referred  to  the  So- 
licitor-Greneral  to  report  thereon  to  her  Majesty;  that  the 
plaintiff  represented  to  the  Solicitor-General  that  the  in- 
vention consisted  of  certain  matters  and  things  mentioned 
in  a  paper  writing  deposited  by  the  plaintiff  with  the  So- 
licitor-General.    The  plea  set  out  the  paper  writing,  which 
wais  intituled  "  Heads  of  Mr.  Thomas  Hancock's  invention 
for  improvements  in  the  Manufacture  of  Caoutchouc,  &c.,'' 
and  after  stating  the  objects  of  the  invention,  it  described 
the  mode  of  effecting  it  as  follows: — "  These  improvements 
are  effected  by  mixing  and  working  up  with  the  caout- 
chouc during  the  progress  of  its  manufacture  Venetian  or 
French  chalk  (silicate  of  magnesia)^  pigments,  sulphur, 
drying  oils,  spermaceti,   and  lime  and  other  absorbent 
earths."    The  plea  then  stated  that  the  Solicitor-GeneraL 
confiding  therein,  reported  to  her  Majesty  that  she  might 
grant  the  letters  patent;  that  her  Majesty,  acting  on  the 
said  report,  granted  the  letters  patent ;  that  the  plaintiff 
enrolled  a  specification,  and  did  by  the  specification  false- 
ly describe  and  claim,  as  part  of  the  supposed  invention,  so 

(a)  The  daim  in  the  specifica-  modes  herein  described  of  com- 

tion  was  ba  follows  s — ^*'What  I  bining  asphalte  with  caoutchouc ; 

daim  as  my  invention  and  dis*  and  Thirdly,  I  claim  the  treat- 

covery  is— First,  the  combina-  ing  of  caoutchouc  (either  alone 

Hon  of  caoutchouc  with  silicate  or  in  combination  with    other 

of  magnesia,  whereby  manu&c-  substances)  with  sulphur,  when 

tared  caoutchouc  is  rendered  free  acted    on    by   heat,    and    thus 

from  that  clammy  and  adhesive  changing  the  character  of  caout^ 

character  which  it  usually  pos-  chouc  as  herein  described.'* 
s;    Secondly,    I    daim  the 
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much  as  the  plaintiff  in  the  specification  thirdly  claimed, 
in  these  words: — "  Thirdly,  I  claim  the  treating  of  caout- 
chouc (either  alone  or  in  combination  with  other  sub- 
stances,) with  sulphur,  when  acted  on  by  Ijeat,  and  thus 
changing  the  character  of  caoutchouc  as  herein  described." 
The  plea  then  averred,  "  that  such  part  of  the  supposed 
invention  in  the  specification  mentioned,  and  by  the  plain- 
tiff therein  thirdly  claimed  as  being  his  invention  and  dis- 
covery, was  not  part  of  the  supposed  invention  in  the  said 
petition  and  paper  writing  and  letters  patent  so  respec- 
tively mentioned,  and  was  not  any  part  of  the  supposed 
invention  for  which  her  Majesty  so  granted  her  letters  pa- 
tent to  the  plaintiff/'  The  fourth  was  a  similar  plea  as  to 
the  second  claim  in  the  specification  (a).  Fifth  plea,  that 
the  invention  was  not  a  new  manufacture.  Sixth  plea,  not 
guilty. 

A  rule  nisi  having  been  obtained  to  rescind  the  or- 
der of  Piatt,  B.,  as  to  the  third  and  fourth  pleas,  and 
strike  out  the  same,  on  the  ground  that  matter  of  evi- 
dence was  thereby  pleaded;  and  also  that  the  pleas  were 
calculated  to  embarrass  the  fair  trial  of  the  action, 

Atherton  and  J,  A,  Russell  now  shewed  cause. — The 

(a)  The  notice  of  objections  with  other  substances)  with  sul- 

delivered  with  these  pleas  was  phnr,  when  acted  on  by  heat, 

as  follows : — ^That  the  plaintiff  and  thus  changing  the  character 

wrongfully  desci-ibed  and  claimed  of    caoutchouc    as    herein    de- 

in  his  specification  so  much  of  scribed.*' 

the  alleged  invention  therein  '' That  so  much  of  the  said  in- 
mentioned  as  is  therein  secondly  vention  mentioned  in  the  said 
claiiiied,  in  these  words — "Se-  specification,  as  is  therein  second- 
condly,  I  claim  the  modes  herein  ly  and  thirdly  claimed  as  afore- 
described  of  combining  asphalte  said,  was  not  known  to  the  plain- 
with  caoutchouc;*'  and  also  so  tiff  at  the  time  the  said  letters 
much  of  the  said  alleged  inven-  patent  were  granted,  and  was 
tion  as  is  therein  thirdly  claimed,  not  any  part  of  the  invention  for 
in  these  words — ''Thirdly,  I  which  the  said  letters  patent  were 
claim  the  treating  of  caoutchouc  granted.** 
(either  alone  or  in  combination 
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third  plea  is  good  in  substance  (a).  It  sets  out  a  written  ^  1854 
document,  which,  in  a  particular  event,  it  might  become 
necessary  for  the  Court  to  construe;  and  the  plea  also 
shews  that  the  letters  patent  were  granted  to  the  plaintiff 
upon  the  recommendation  of  the  Solicitor-General,  acting 
on  the  faith  that  the  document  deposited  with  him  con- 
tained a  true  statement  of  the  invention ;  whereas  it  ap- 
pears from  the  specification,  that  it  was  falsely  described. 
It  is  in  effect  a  plea  that  the  letters  patent  were  obtained 
by  fraud,  specially  stating  the  circumstances.  Evidence 
is  not  more  pleaded  than  in  the  ordinary  case  of  a  plea  set- 
ting out  a  specification  or  title.  Before  the  Common  Law 
Procedure  Act,  15  &  16  Vict.  c.  76,  the  plea  might  have 
been  open  to  special  demurrer,  as  an  argumentative  tra- 
verse that  the  plaintiff  specified  the  invention  for  which 
the  patent  was  granted;  but  that  objection  is  removed  by 
the  51st  section.  Under  the  62nd  section,  a  plea  can  only 
be  struck  oat,  if  it  "  be  so  framed  as  to  prejudice,  embar- 
rass, or  delay  the  fair  trial  of  the  action.^'  But  this  plea 
is  not  of  that  description,  for  it  fully  sets  forth  the  facts 
upon  which  the  defendant  relies,  and  the  plaintiff  may 
either  put  the  whole  in  issue,  or,  admitting  the  introduc- 
tory statement,  take  issue  on  the  allegation  that  the  third 
claim  in  the  specification  was  not  comprised  in  the  peti- 
tion, paper  writing,  and  letters  patent.  [Alder son,  B. — 
This  is  pleading  evidence ;  and  it  may  be  that  it  is  only 
part  of  the  evidence.  The  plea  alleges  that  the  Solicitor- 
General  was  induced  by  the  statement  before  him  to  re- 
commend a  grant  of  the  patent;  but  he  may  have  been 
induced  by  that  statement  and  something  besides.  Now 
the  jury  are  sworn  to  find  a  verdict  according  to  the  evi- 
dence. Then,  are  they  to  look  solely  at  the  evidence  pro- 
duced before  them,  or  to  look  also  at  the  evidence  on  the 


(a)  It  was  oonoeded,  that,  if     retain  the  third  plea,  the  fourth 
the  plaintiff  was  not  entitled  to      must  also  be  struck  out. 
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1864.  record?  The  plea  is  certainly  calculated  to  embarrass  the 
trial  of  the  action.  The  defence  amounts  to  this,  that  the 
patent  was  granted  for  the  invention  stated  in  the  paper 
deposited  with  the  Solicitor-Greneral;  but  that  is  not  the 
invention  specified,  inasmuch  as  the  specification  embraces 
the  invention  for  which  the  patent  was  granted,  and  some- 
thing else.]  In  a  case  of  Hancock  v.  J2o««,  which  was 
an  action  for  an  infringement  of  the  same  patent,  Cbfe- 
ridge,  J.,  at  Chambers,  after  consideration,  allowed  similar 
pleas. 

QvtF.Thesiger  (with whom  were Fc6«fer  and Jfar^ZoAe)  in 
support  of  the  rule. — ^The  real  defence  is,  that  the  plaintiff 
has  not  specified  the  invention  for  which  the  patent  was 
granted,  and  it  should  be  so  pleaded.  This  is  a  plea  of 
evidence  in  support  of  that  defence,  and  it  is  obviously 
calculated  to  embarrass  the  plaintiff  at  the  trial  [Alder^ 
son,  B. — There  was  a  similar  defence  in  Bateman  v. 
Oray  (a) ;  but  there  was  no  plea  to  raise  it  Martiny  B. — 
It  would  seem  from  Hyndes'  case  (&),  that  the  point  might 
be  raised  by  a  plea  of  non  concessit,  as  in  PlaU  v.  £2^6  (c).] 
— He  was  then  stopped  by  the  Court 

Pbb  CuBiAM(d). — The  rule  must  be  absolute;  the  defend- 
ant to  be  at  liberty  to  plead  non  concessit;  and  also,  that 
the  plaintiff  did  not  specify  the  invention  for  which  the 
letters  patent  were  obtained. 

Rule  absolute  accordingly. 


(a)  8  Exch.  906.  (d)  PoUoek,  C.  R,  Parke,  B., 

(b)  4  Bep.  71  b.  Alderson,  B.,  and  Martin,  B. 
(c)8  Exch.  364. 
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Gbifpith  v.  Sblbt.  Jan,  28 

XN  this  case  the  declaration  stated  an  agreement,  where-  An  application 
by,  after  reciting  that  the  plaintiff  had  the  sole  interest  in  S^Court  to*re! 
a  patent  for  coating  wrought  iron  goods  with  glass,  in  con-  ^^^  iio^*  * 
sideration  that  the  plaintiff  agreed  to  manufacture  for  and  several  pleas,  re- 
sell and  deliver  to  the  defendant  all  such  culinary  and  on  the  ground 
domestic  utensils  in  wrought  iron  as  he  should  from  time  fo^^^onAe 
to  time  order  for  the  purpose  of  working  out  the  patent,  J*^®  ground  of 
the  defendant  agreed  to  purchase  all  such  wrought  iron  swer,  notwith- 
goods  exclusively  from  the  plaintiff,  at  prices  mutually  yeths^tionof 
agreed  on.  The  declaration  then  alleged  that,  although  ^^^^^^ 
the  plaintiff  had  always  been  and   still  is  ready  and  Act,  which 

,  states  that  all 

willing  to  manufacture  for  and  sell  and  deliver  to  the  de-  objections  to 
fendant  such  culinary  and  domestic  utensils  in  wrought  Sie  above  °" 
iron  as  he  should  order  from  him,  for  the  purpose  of  work-  ^JJ^^^^^  ^ 
ing  the  patent  fee,  yet  the  defendant  purchased  of  other  summons  to 
persons  a  large  quantity  of  such  wrought  iron  gooda  matten. 

Martin,  B.,  at  Chambers,  had  allowed  (inter  alia)  a  plea  tidfor  ^"*" 
traversing  the  readiness  and  willingness  of  the  plaintiff  as  ^"^^  °^"f 

,  agreement  by 

alleged,  and  also  a  plea  "  that  the  utensils  which  the  plain-  the  defendant  to 

tiff  was  so  ready  and  willing  to  manufacture,  and  sell  and  StSy  of  Ae  ^ 

deliver  as  aforesaid,  were  not  reasonably  fit  and  proper  ^t'^^i^x^ 

for  working  of  the  patent  in  the  declaration  mentioned."    which  the  de- 
fendant should 
order  for  the^ 

Bitdeston  had  obtained  a  rule,  calling  on  the  defendant  porpoM  of 
to  shew  cause  why  so  much  of  the  order  oi  Martin,  B.,  as  patent,  a  Judge 
related  to  the  latter  plea,  should  not  be  rescinded,  and  hl^J'S^ed 
that  plea  be  set  aside,  on  the  ground,  first,  that  the  defence  *^®  defendant 

...  *®  plead  (inter 

was  open  under  the  denial  of  the  plaintiff's  readiness  and  alia)  a  traverse 
willingness  to  supply  the  goods ;  and  SjBcondly,  that  the  i^inew  and  * 
plea  was  calculated  to  embarrass  the  trial  d^tefTe*  ^ 

goods,  and  also 
a  plea  ^  that  the  goods  which  the  plaintiff  was  so  ready  and  willing  to  deliver  were  not  fit  and  proper 
for  working  the  patent  f^ — the  Court  set  aside  the  latter  plea,  on  the  ground  that  the  defence  was 
open  under  the  plea  traversing  the  plaintiff's  readiness  and  willingness. 
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J8^^^  Field  shewed  cause. — First,  it  is  too  late  to  object  that 

this  defence  is  open  under  another  plea.  By  the  83rd  sec- 
tion of  the  Common  Law  Procedure  Act,  15  &  16  Vict  c. 
76,  "  all  objections  to  the  pleading  of  several  pleas,  re- 
plications, or  subsequent  pleadings,  or  several  avowries  or 
cognisances,  on  the  ground  that  they  are  founded  on  the 
same  ground  of  answer  or  defence,  shall  be  heard  upon  the 
summons  to  plead  several  matters.""  No  objection  was 
taken  to  this  plea  before  the  Judge  at  Chambers.  [Parke, 
B. — It  is  not  too  late  to  take  the  objection.  Before  the 
Common  Law  Procedure  Act,  it  was  the  usual  practice  to 
apply  to  the  Court  to  strike  out  a  plea  from  the  rule  to 
plead  several  matters,  notwithstanding  the  Reg.  Gen.,  T.  T., 
1  Will.  4,  r.  1 3,  provided  that  "  such  rules  should  be  drawn 
up  upon  a  Judge's  order  to  be  made  upon  a  summons."] 
Secondly,  the  plea  is  not  calculated  to  embarrass  the  trial. 
There  is  an  implied  warranty  that  the  articles  supplied 
should  be  reasonably  fit  for  use :  Shepherd  v.  Pyhus  (a). 
The  defendant  might  shew  that  those  supplied  to  him 
were  not  fit  for  working  the  patent:  Hohombe  Y.Hew$on{b), 
[Parkey  B. — Then,  the  defence  is,  that  the  plaintiff  was 
not  ready  and  willing  to  supply  suitable  articles.] 

Bitdeston  in  support  of  the  rule. — The  declaration  con- 
tains an  averment,  that  the  plaintiff  was  ready  and  will- 
ing to  supply  the  articles  according  to  the  terms  of  the 
contract.  Then,  if  it  appeared  that  the  plaintiff  was  not 
able  to  deliver  such  articles,  the  defendant  would  be  enti- 
tled to  a  Verdict  on  a  plea  traversing  that  averment.  This 
plea  assumes,  that  articles  not  yet  ordered  would,  when 
delivered,  be  unfit  for  working  the  patent.  [Alderson,  B. 
*— Readiness  and  willingness  include  ability.  The  de- 
fendant was  bound  to  purchase  of  the  plaintiff  such 
wrought-iron  utensils  as  the  defendant  required  for  work- 

(a)  4  Scott,  N.  R.  434.  {b)  2  Camp.  391. 
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ing  out  the  patent.  Then,  if  the  plaintiff  proves  that  the 
defendant  purchased  such  goods  of  other  persons,  the  de- 
fendant may  shew,  in  answer,  that,  if  he  had  ordered  them 
of  the  plaintiff,  the  latter  would  not  have  been  able  to 
make  them.  That  defence  is  open  under  the  traverse  of 
the  plaintiff's  readiness  and  willingness  to  make.  Parke, 
B. — Under  this  contract,  it  is  implied  that  the  articles 
shall  be  fit  for  the  purpose;  therefore,  if  the  plaintiff  is 
not.able  to  deliver  such  articles,  that  defence  is  open  un- 
der the  traverse  of  his  readiness  and  willingness  to  do 
sa] 
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1864. 


Pbb  Cubiam. — ^The  rule  must  be  absolute. 


Rule  absolute. 


In  the  Matter  of  an  Arbitration  between  Samuel  Wabb, 
Esq.,  and  The  Regent's  Canal  Company. 


/n.26. 


JjOVILLy  in  last  Term  (November  24),  obtained  a  rule  An  arbitrator, 
nisi  for  setting  aside  the  award  made  in  the  above  case,      thri^"*"^^ 

Clauses  Consoli- 
dation Act,  1845,  has  no  power  to  set  out  approaches  to  lands  not  taken,  in  lieu  of  communications 
formerly  existing  oyer  lands  taken,  both  portions  of  lands  belonging  to  the  same  party;  but  can  only 
award  compensation  in  respect  of  the  injuriously  affecting  the  lands  not  taken  by  reason  of  the  loss 
of  the  approaehes. 

If  power  to  set  out  such  approaches  be  giren  by  an  additional  submission,  not  containing  a  con- 
sent that  this  additional  submission  shall  be  made  a  rule  of  Court,  the  Court  cannot  set  aside  the 
award  on  the  ground  that  no  approaches  are  set  out;  inasmuch  as  section  36  of  the  Lands  CUuses 
Consolidation  Act  authorises  the  making  such  submission  only  a  nile  of  Court  as  is  in  pursuance 
of  the  Act;  and  stat.  9  &  10  Will.  3,  c.  15,  gives  such  authority  only  where  the  submission  con- 
tains such  consent 

Under  the  Lands  Clauses  Consolidation  Act,  the  arbitrator  is  not  bound  to  award  compensation 
in  respect  of  contingent  future  damage,  suggested  as  likely  to  arise  from  the  execution  of  works  to 
be  done  by  the  promoters,  unless  it  clearly  appears  that  such  damage  must  necessarily  arise.  If 
such  damage  in  iact  arises  afterwards,  the  remedy  for  the  party  damaged  is  under  section  68. 

Where  part  only  of  leasehold  premises,  subject  to  an  entire  single  rent,  is  taken,  the  arbitrator 
has  no  power  to  apportion  the  rent     The  remedy  is  under  section  119. 

The  award  is  not  bad  for  not  expressly  awarding  compensation  in  respect  of  damage  done  to  the 
land  before  the  making  of  the  award,  by  reason  of  the  land  having  remained  untenanted  in  conso* 
quence  of  the  notice. 
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1864.  In  the  present  Term  (a),  T.  F.  Mis  shewed  caus^  and 

Bovili  was  heard  in  support  of  the  rule  (6). 

Cur.  ady.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  rule  obtained  by  Mr.  B<mU  to 
set  aside  an  award.  Cause  was  shewn  against  it  by  Hr. 
EUis;  when  the  following  appeared  to  be  the  facts  of  the 
case. 

By  an  Act  called  "  The  Regent's  Canal  Reservoir  Act, 
1851"  (c),  which  was  an  Act  to  enable  the  company  of 
proprietors  of  the  Regent's  Canal  to  enlarge  a  reservoir  on 
the  river  Brent,  the  Lands  Clauses  Consolidation  Act 
1845,  (8  &  9  Vict  c.  18,)  was  incorporated  therewith.  By 
the  first-mentioned  Act,  the  canal  company  were  authorised 
to  take  two  parcels  of  land  on  the  river  Brent,  one  a  por- 
tion of  a  field  called  "  The  Clay  Field,''  near  the  Edgware- 
road,  and  another,  numbered  48  and  44  in  the  parlia* 
mentary  plan,  further  north  upon  the  river;  and  the  Act, 
after  reciting  that  Mr.  Ware  was  ownetin  fee  of  another 
parcel  of  land,  enacted  that,  if  he,  within  three  months, 
gave  notice  that  he  required  the  company  to  purchase  the 
latter  parcel  of  land,  they  were  bound  to  do  so;  and  the 
provisions  of  the  Lands  Clauses  Consolidation  Act  were 
declared  to  be  applicable  to  this  purchase.  Mr.  Ware  duly 
gave  notice  to  the  company  to  make  this  purchase;  and 
the  respective  parties,  namely,  Mr.  Ware  on  the  one  hand, 

(a)  Jan.  26th. — ^Before  Pol-  is  considered  that  no  report  of 
lockyCB.yParkef'B^AldenonyB.j  the  arguments  is  required  be- 
and  Martin^  B.  jond  what  will  be  found  in  the 

(b)  The  facts  of  the  case  and  the     notes, 
points  made  on  either  side  being         (c)  14  &  15  Vict.  o.  xzxii.,  local 
follv  shewn  in  the  judgment,  it     and  personal,  public. 
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ftnd  the  canal  company  on  the  other,  being  unable  to  agree  i854. 
upon  terms,  by  an  instrument  in  writing,  dated  the  18th 
of  March,  1853,  they,  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  appointed  Mr.  Tite  to  be  the 
single  arbitrator,  to  settle  the  question  of  disputed  com- 
pensation between  them.  The  instrument  began  by  re- 
citing "  The  Regent's  Canal  Reservoir  Act,  1851,"'  and  that 
the  canal  company,  by  a  notice  in  writing,  dated  the  1 4th 
of  July,  1852,  had  given  notice  that  they  required  to  pur- 
chase the  piece  of  land  numbered  43  and  44,  which  they 
were  entitled  to  purchase  and  take  by  virtue  of  their  Acts; 
and  that,  by  another  notice  in  writing,  dated  the  20th  of 
December,  1852,  they  had  given  notice  that  they  required 
to  purchase  a  portion  of  the  field,  called  "  The  Clay  Field," 
which  they  were  also  entitled  to  purchase  and  take  by 
virtue  of  the  Act  The  instrument  then  proceeded  to  re- 
cite, that  Mr.  Ware,  in  pursuance  of  the  power  conferred 
upon  him,  had  required  the  company,  by  a  notice,  dated 
the  1 7th  of  June,  1851,  to  purchase  and  take  the  parcel  of 
land,  which  they  were  bound  to  purchase;  and  that  they 
had  given  him  the  notice  directed  by  the  Lands  Clauses 
Consolidation  Act,  of  their  desire  to  purchase  it,  and  treat 
with  him  respecting  it.  It  further  recited,  that,  by  a  notice^ 
dated  the  15th  of  January,  1853,  the  company  had  given 
notice  to  Mr.  Ware,  that  they  intended  to  cause  a  jury  to 
be  summoned,  pursuant  to  the  powers  of  the  Lands  Clauses 
Consolidation  Act,  for  settling  the  question  of  compensa- 
tion in  the  manner  provided  by  the  Act;  and  they  there- 
by offered  three  separate  sums  of  money  to  Mr.  Ware  for 
the  purchase  and  taking  of  the  three  parcels  of  land  before 
mentioned  respectively,  and  for  the  damage  to  be  sustained 
by  Mr.  Ware  by  the  execution  of  the  works  by  the  com- 
pany's Acts  authorised  to  be  executed.  The  instrument 
then  further  proceeded  to  recite,  that  the  canal  company 
and  Mr.  Ware,  being  unable  to  come  to  an  agreement  as  to 


398  EXCHEQUBB  REPORTS. 

1854.  the  sums  to  be  paid  by  the  former  to  the  latter  for  the 
purchase  and  taking  of  the  said  several  parcels  of  land, 
and  byway  of  compensation  for  the  damages  sustained  by 
him  by  reason  of  the  severance  of  the  lands  taken  from 
his  other  lands,  and  otherwise  injuriously  affecting  the 
same,  by  the  exercise  of  the  powers  of  their  said  Act,  had 
concurred  in  the  appointment  of  a  single  arbitrator  (Mr. 
Tite)  to  settle  the  said  question  of  disputed  compensation; 
and  they  accordingly  did  so  appoint  the  tlaid  Mr.  Tite  the 
sole  arbitrator.  All  these  notices  and  proceedings  were 
in  strict  conformity  with  the  Lands  Clauses  Consolidation 
Act.  Mr.  Tite,  on  the  4th  of  October,  1853,  made  and 
published  his  award,  and  awarded  "  that  the  compensation 
to  be  paid  by  the  said  company  to  Mr.  Ware  for  the  pur- 
chase and  taking  of  the  parcel  of  land  mentioned  in  the 
first  notice,  and  for  the  damage  to  be  sustained  by  Mr. 
Ware  by  the  execution  of  the  works,  by  the  company's 
Act  authorised  to  be  executed,  was  the  sum  of  1451 ;"  and 
the  award  then  proceeded  to  award  compensation  in  respect 
of  the  other  two  parcels  of  land  in  the  same  form  of  words. 
An  application  was  made  to  set  aside  this  award,  and  a 
rule  to  shew  cause  was  granted.  The  substantial  grounds 
for  the  rule  were,  first,  that  the  arbitrator  had  not  deter- 
mined the  question  of  the  approaches,  way,  or  access  to 
the  close  called  "  The  Clay  Field,''  a  portion  of  which  was 
taken  by  the  company ;  secondly,  that  the  arbitrator  had 
not  decided  on  the  question  of  compensation,  in  respect  of 
certain  leasehold  pieces  of  land  marked  (D.)  in  the  plan,  and 
mentioned  in  a  certain  statement  (a)  submitted  to  the  arbi- 


(a)  Ab  to  this  statement,  it  was  to  the  matters  referred,  should  be 

deposed  in  the  affidavit  in  sup-  sent  to  the  arbitrator,  and  that 

port  of  the  rule,  that  it   was  such  statement  should  be  in  lieu 

agreed  between  the  attomies  of  of  oral  statement  before  the  arbi- 

the  parties,  that  written  state-  trator  and  the  production  of  evi- 

ments  on  behalf  of  each,  relating  dence  before  him,  unless  the  ar. 


HILARY  TERM,   17  VICT.  399 

trator ;  thirdly,  that  the  arbitrator  had  not  apportioned  the  1854. 
rent  of  the  leasehold  land,  and  determined  upon  what  por- 
tion of  the  property  the  rent  should  remain  charged; 
fourthly,  that  the  arbitrator  had  not  decided  the  compen- 
sation in  respect  of  the  past  damage  sustained  in  respect 
of  the  freehold  land,  prior  to  the  making  of  the  award,  by 
reason  of  the  execution  of  the  powers  of  the  Acts,  and  the 
giving  of  the  notices  by  the  company. 

The  first  objection  was  supported  by  an  affidavit,  which 
stated  that,  except  through  that  part  of  the  field  called 
"  The  Clay  Field,''  which  was  taken  by  the  canal  company, 
there  was  no  way  or  approach  to  the  remaining  portion  of 
"  The  Clay  Field ;"  and  that,  in  the  statement  submitted  to 
the  arbitrator,  mentioned  in  the  second  objection,  his  at- 
tention was  particularly  called  to  this  matter.  An  affida- 
vit in  answer  stated,  that  "  The  Clay  Field ''  was  leased  by 
Mr.  Ware  from  the  warden  and  fellows  of  All  Souls  Col- 
lege, Oxford,  and  that  the  canal  company  had  agreed  with' 
them  to  convey  a  right  of  road  to  enure  for  the  benefit 
of  Mr.  Ware  and  the  tenants  of  "  The  Clay  Field,''  more 
commodious  than  the  old  road;  and  that  they  had  sent  to 
the  warden  and  fellows  a  grant  of  the  said  right  of  road 
which  joined  the  highway  at  the  same  spot  where  the  old 
road  had  done,  and  was  shorter  and  more  convenient. 
Independent,  however,  of  the  facts  stated  in  the  affidavits, 
we  are  of  opinion,  that  the  omission  to  take  notice  of  this 
claim  for  the  approaches  and  way  forms  no  objection  to 

bitrator  should  require  it.  And  tion  of  enlarging  the  arbitrator's 
it  was  insisted,  that,  in  the  state-  power;  and  it  was  denied,  that 
ment  on  behalf  of  Ware,  a  de-  there  was  any  assent^  express  or 
mand  had  been  made  that  the  implied,  to  the  arbitrator's  set- 
arbitrator  should  set  out  new  ap-  ting  out  new  approaches.  It  was 
proaches,  which  had  not  been  ob-  notsuggested  that  the  instrument 
jected  to  in  the  coimter  statement  contained  any  consent  that  it 
In  the  affidavit  in  answer,  it  was  should  be  made  a  rule  of  Court, 
deposed,  that  there  was  no  inten- 
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1854.  the  award;  and  indeed  we  think,  that^  if  the  arbitrator 
had  at  all  awarded  in  respect  of  it,  he  would  have  exceeded 
his  power  (a).  The  authority  of  the  arbitrate]^  was  exclu- 
fiiyely  under  the  Lands  Clauses  Consolidation  Act,  1845, 
and  no  special  or  particular  power  was  giyen  to  him;  and 
we  are  clearly  of  opinion,  that  the  compensation  to  be 
given  under  it  is  a  pecuniary  compensation  only.  The 
clauses  in  the  Act  relating  to  this  subject  are  from  the 
16th  to  the  68th,  both  inclusive.  By  these  clauses,  there 
are  three  modes  provided  for  settling  the  compehsation : 
first,  if  the  compensation  claimed  do  not  exceed  50L,  it  is 
to  be  settled  by  two  justices  (sect  22);  secondly,  if  the 
compensation  claimed  exceed  501,  and  if  the  party  claim- 
ing compensation  desire  to  have  it  settled  by  arbitration, 
it  shall  be  so  settled  (sect.  23);  thirdly,  if  not  so  settled 
by  arbitration,  it  is  to  be  settled  by  a  jury  (sect.  89).  By 
sect  25,  directions  are  given  as  to  settling  the  question  of 
compensation  by  arbitration,  and  the  arbitrator  is  to  hear 
and  determine  the  matter  which  shall  be  in  dispute.  Now, 
upon  reference  to  the  submission  in  the  present  case,  it  is 
clear,  that  the  matters  in  dispute  are  exclusively  amaunta 
of  moneys  and  nothing  else;  nor  indeed,  under  the  sole 
authority  of  the  Lands  Clauses  Consolidation  Act,  1846, 
could  they  be  otherwise,  as  we  have  already  said;  and  it  is 
quite  impossible  to  introduce  the  statement  laid  before  the 
arbitrator  into  the  submission.  It  is  not  any  part  of  the 
rule  whereby  the  submission  is  made  a  rule  of  Court,  nor 
could  it  possibly  have  been  made  so  (6).  That  the  compen- 


(a)  in  the  argmnent  against  shew  that    the    arbitrator  was 

the  rule,  it  was  oontended,  that  not  bound  to  award  separately 

this  would  not  only  have  been  as  to  the  several  items  of  com- 

an  excess  of  power,  but  would  pensation,  the  case  of  ^md«AaV< 

have  made  the  whole  award  bad;  ArhUraUon  (12  Q.  B.  572)  was 

and  MarBhdU  y.  Dresser  (3  Q.  B.  dted. 

878)  was  referred  to.    And,  to  (b)  On  this  point,  reference 


HILABT  TBBM,  17  VIOT. 


401 


sation  to  be  given  under  the  Act  is  to  be  exclusively  a  mo- 
ney compensation,  is  further  shewn  by  the  49th  and  63rd 
sections.  The  49th  section  enacts,  that  the  jury  shall  de- 
liver their  verdict  separately  ^^for  Ihe  sum  ofnwney  to  be 
paid  for  the  purchase  of  the  land,  and /or  tiie  swn  of  money 
to  be  paid  by  way  of  compensation  for  the  damage,  if  any, 
to  be  sustained  by  the  owner  by  reason  of  the  severance 
of  the  land  taken  from  the  other  land  of  the  same  owner, 
or  likewise  injuriously  affecting  such  land  by  the  exercise 
of  the  provisions  of  the  Act&''  And  the  63rd  section 
enacts,  that  the  arbitrator  shall,  in  estimating  the  pur- 
chase-money or  compensation,  regard  the  very  same  seve^ 
ral  matters  (a).  It  seems  to  us,  therefore,  quite  clear, 
that  the  arbitrator  has  done  right  in  awarding  a  money 
compensation  only;  and  that  he  would  have  gone  ultra 
vires  if  he  had  awarded  in  respect  of  the  approaches  and 
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was  made  to  an  imreported  caae 
before  JSWe,  X,  in  the  Bail  Court: 
In  the  Matter  of  an  Arbitration 
between  Danosonand  The  Torhand 
North  Midland  Railway  Com- 
pany, Watson,  amicus  cnriie, 
siated  that  a  submission  had 
been  entered  into  between  the 
parties,  containing  stipulations  as 
to  the  payment  of  the  money,  not 
included  in  the  statutable  pro- 
visions made  in  the  case  of  a  re- 
ference under  the  Lands  Glauses 
Consolidation  Act,  1845,  and  con- 
taining no  consent  that  the  sub- 
mission should  be  made  a  rule 
of  Court.  The  submission  was, 
in  &ci,  made  a  rule  of  Court. 
A  rule  having  been  obtained  for 
setting  aside  the  award  made 
under  the  submission,  it  was 
objected  that  the  Court  had  no 


jurisdiction,  inasmuch  asthestat. 
9  &  10  Will.  3,  c.  16,  &  1,  applied 
only  to  cases  where  the  submis- 
sion contained  a  consent  that  it 
should  be  made  a  rule  of  Court; 
and  sect.  36  of  the  Lands  Clauses 
Consolidation  ^ct,  1845,  was  in- 
applicable to  any  submission  giv- 
ing powers  not  authorised  by  that 
Act  Erie,  J.,  upon  this  objec- 
tion, discharged  the  rule.  Wai- 
eon  and  Cowling  for  Dawson; 
Martin  and  Hugh  HiU  for  the 
Company.  Martin,  B.,  on  the 
case  being  now  mentioned,  con- 
firmed the  account  given  of  it  by 
Wateon. 

(a)  On  this  point,  Olover  v. 
North  Staffordshire  Radway  Com- 
pany, (16  Q.  R  912),  was  refer- 
red to  in  the  argument. 
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j^54^  way.  Indeed,  it  is  quite  obvious,  that  the  greatest  diffi- 
culties would  arise  if  parties  were  entitled  to  demand  ap- 
proaches and  ways  to  be  awarded  to  them.  The  railway 
companies,  who  mainly  act  upon  the  Lands  Clauses  Con- 
solidation Act,  and  for  whose  benefit,  principally,  the  Act 
was  passed,  are  merely  entitled  to  take  a  strip  of  land 
upon  which  the  railway  is  to  go.  They  have  no  means  of 
giving  rights  of  way,  because  they  have  not  land  over 
which  to  give  them ;  and  all  that  can  be  done,  when  a  way 
cannot  be  obtained  (which  is  not  very  frequently  the  case,) 
is  to  give  the  proprietor  a  full  money  compensation  for  the 
destruction  of  his  way  or  access. 

The  second  objection  is,  that  the  arbitrator  has  not  de- 
cided the  question  of  compensation  in  respect  of  certain 
pieces  of  land  marked  D.  in  the  plan.  The  pieces  of  land 
marked  D.  are  at  a  little  distance  from  one  of  the  parcels 
of  land  mentioned  in  the  submission,  but  are  not  them- 
selves mentioned  in  it  at  all;  and  it  is  stated  in  one  of  the 
affidavits  upon  which  the  rule  was  obtained,  that,  in  the 
judgment  of  the  deponent,  these  pieces  of  land  must  of 
necessity,  if  the  works  are  executed  by  the  company,  be  in 
flood  time  flooded,  and  thereby  greatly  injured.  The  affida- 
vit in  answer  states  that  no  injury  whatever  has  hitherto 
arisen;  and,  looking  at  the  map  and  the  situation  of  the 
pieces  of  land  D.,  it  seems  to  us  that  the  arbitrator  could 
not  with  propriety  have  included  any  compensation  in  re- 
spect of  these  pieces  of  land  in  his  award.  If  any  injury 
should  hereafter  arise,  Mr.  Ware  will  be  entitled  to  com- 
pensation under  the  68th  section,  which  is  expressly  pro- 
vided to  meet  such  a  case  as  this  (a). 

The  third  objection  is,  that  the  arbitrator  had  not  ap- 
portioned the  rent  of  the  leasehold  land,  or  determined 


(a)  On  this  pointy  Latorence  v.     pant/  (16  Q.  R  643)  was  referred 
The  Oreat  NorUiem  Railway  Com-      to  in  argument. 
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upon  what  portion  of  the  property  the  rent  should  remain  ^  1864. 
charged.  The  answer  to  this  is,  that  he  had  no  power 
whatever  to  do  so;  for  the  landlords  of  Mr.  Ware,  the 
warden  and  fellows  of  All  Souls  College,  were  no  party  to 
the  submission,  and  of  course  no  apportionment  of  rent  by 
the  wrbitrator  woidd  be  binding  upon  them.  But  it  is 
quite  clear  that  the  apportionment  of  the  rent  under  such 
circumstances  is  not  within  the  authority  of  the  arbitrator 
at  all,  but  it  is  to  be  effected  under  the  provisions  con- 
tained in  the  119  th  section  of  the  Lands  Clauses  Consoli- 
dation Act. 

The  last  objection  is,  that  the  arbitrator  had  not  decided 
the  compensation  in  respect  of  the  past  damage  sustained 
in  respect  of  certain  of  the  lands  prior  to  the  making  of 
the  award,  by  reason  of  the  execution  of  the  powers  of  the 
Act  and  the  giving  of  the  notice  by  the  company  to  treat 
The  affidavits  do  not  state  that  any  of  the  works  author- 
ised by  the  Act  have  been  begun  or  made;  but  one  of 
them  states,  that  from  the  time  of  the  notices  the  land  was 
unlet  and  untenanted,  and  that  Mr.  Ware  was  put  to  the 
expense  of  keeping  a  man  in  possession  to  take  care  of  the 
property,  and  that  he  abstained  from  letting  the  land  by 
reason  of  the  same  being  about  to  be  taken  by  the  com- 
pany. The  affidavits  do  not  state  whether,  in  point  of 
fact,  the  arbitrator  did  allow  any  compensation  or  not  in 
respect  of  this  alleged  damage.  But  the  arbitrator  has 
awarded,  in  the  very  words  of  the  Act  itself,  the  amount 
of  compensation  to  be  paid  for  the  purchase  and  taking  of 
the  lands,  and  the  damages  to  be  sustained  by  the  execu- 
tion of  the  works  (see  sections  18,  21,  and  38).  There 
seems  to  us,  therefore,  to  be  no  substantive  ground  for  set- 
ting aside  the  award. 

The  learned  counsel  for  the  canal  company  stated,  that 
the  company  were  perfectly  willing  to  secure  to  Mr.  Ware 
the  substituted  access  or  road  to  "  The  Clay  Field  \'  and  this 
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1854.^  being  done,  we  feel  convinced  that  Mr.  Ware  has  no  just 
ground  of  complaint,  the  award  being  made  by  an  arbitra- 
tor of  the  highest  eminence  in  every  respect,  and  who,  it 
appears  upon  the  affidavits,  was  originally  nominated  by 
Mr.  Ware  himself. 

Rule  discharged. 


Jofii,  14. 


Arnold  v.  Uamel. 


By^  the  8  ft  9      X  HE  declaration  stated,  that  the  defendant  imprisoned 
n?" "no writ    *^®  plaintiff,  and  kept  and  detained  him  in  prison  for  a 

ahaU  be  sued       l^^g  gp^ce  of  time, 
out  against,  nor  , 

a  copy  of  any         Plea,  not  guilty   (by  statute),  upon  which  issue  was 

procen  lerred      .   .       . 
upon,  any  per^    JOinecL 

!b^  S^d^        ^®  ^^^®  ^*"^^  ^^  ^^^  *^^^  \>^ior%  PoUock,  C.  B.,  at  the 
tionofthe  Com-  London  Sittings  after  last  Trinity  Term,  when  it  appeared 


Customs,  for  firom  the  statement  of  the  case  by  the  plaintiff's  counsel 
k?die  eww^Son  ^  *^®  J^T^i  ^^^  while  some  prosecutions  were  pending 
^fw^ffi"*""  against  certain  dock  companies  for  alleged  frauds  on  the 
til  one  calendar  Customs,  the  plaintiff,  who  was  required  as  a  witness  on 
tice  in  writmg.  behalf  of  the  Crown,  was  by  order  of  the  defendant,  the 
^d^iiwm"**  solicitor  for  the  Customs,  placed  on  board  a  coast-guard 
that  no  plain-     ghip  lying  off  Yantlett  Creek,  in  Kent,  and  there  detained 

tiff  in  any  r    ./      o  ^  »  »^ 

case,  when  an     for  several  months ;  which  was  the  imprisonment  complain- 

action  shall  be        J     f 
grounded  on        ®^  ^^ 

d°n  ^^^hT  ^^  notice  of  action  had  been  given  as  required  by  the 

defendant,  shall 

be  permitted  to  produce  any  evidence  of  the  cause  of  such  action,  except  such  as  shall  be  contained 
in  tne  notice  to  be  given  as  aforesaid:"* — HeldL,  that,  under  these  enactments,  it  is  the  province  of  the 
Judge  to  decide  wither  notice  of  action  is  necessary;  and,  for  that  purpose,  he  should  hear  evidence 
on  both  sides,  so  as  to  enable  him  to  determine  whether  the  defenduit  was  an  officer  of  the  Customi, 
acting  by  reason  of  his  office,  and  under  a  reasonable  belief  that  his  duty,  as  such  officer,  required 
him  to  act  as  he  did. 
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8  &  9  Vict.  c.  87, 8. 1 1 7  (a) ;  and,  therefore,  the  defendant's  ^1854^ 
counsel  submitted,  that,  by  the  118th  section  of  that  Act, 
the  plaintiff  was  prohibited  from  giving  any  evidence  of 
the  cause  of  action.  The  learned  Judge,  being  of  that 
opinion,  refused  to  receive  any  evidence,  and  directed  a 
verdict  for  the  defendant. 

Edwin  James,  in  the  following  Term,  obtained  a  rule 
nisi  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground  of  misdirection;  against  which, 

The  AUomey-Oeneral,  Sir  F.  Thesiger,  and  J.  Wilde 
now  shewed  cause. — ^The  case  involves  three  questions: 
First,  whether  the  defendant  was  acting  as  solicitor  of  the 
Customs.  Secondly,  whether  the  solicitor  of  the  Customs 
is  an  officer  of  the  Customs.  And  Thirdly,  whether  the 
learned  Judge  was  correct  in  rejecting  all  evidence,  and 
directing  a  verdict  for  the  defendant     With  respect  to 

(a)  Sect.  117  enacts,  "  That  no  place  of  abode  of  the  attorney  or 

writ  shall  be  saed  out  against,  agent;  and  that  a  fee  of  20«.  shall 

nor  a  copy  of  any  process  served  be  paid  for  the]j)reparing  'bnA 

upon,  any  officer  of  the  army,  serving  of  every  such  notice,  and 

navy,  marines,  customs,  or  excise,  no  more." 
or  against  any  person  acting  nn-         Sect.  118.  '*  Provided  always, 

der  the  directions  of  the  commis-  and  be  it  enacted.  That  no  plain- 

Bionersof  herMajesty^s  customs,  tiff  in  any  case,  when;  an^action 

for  anything  done  in  the  execa-  shall  be  grounded  on  any  such 

tion  of  or  by  reason  of  his  office,  act  done  by  the  defendant^  j  shall 

until  one  calendar  month  next  be  permitted  to  produce  any  evi- 

after  notice  in  writing  shall  have  dence  of  the  cause  of  such  action, 

been  delivered  to  him,  or  left  at  except  such  as  shall  be  contained 

his  usual  place  of  abode^  by  the  in  the  notice  to  be  given  as  afore- 

attomey  or  agent  for  the  party  said,  or  shall  receive  any  verdict 

who  intends  to  sue  out  such  writ  against  such  officer  or  person, 

or  process  as  aforesaid;  in  which  unless  he  shall  prove  on  the  trial 

notice  shall  be  clearly  and  expli-  of  such  action  that  such  notice 

citly  contained  the  cause  of  ac-  was  given;  and,  in  default  of  such 

tion,  the  name  and  place  of  abode  proof,  the  defendant  in  such  ao- 

of  the  person  who  is  to  bring  tion  shall  receive  a  verdict^  with 

such  action,  and  the  name  and  costs,  as  hereinafter  mentioned** 

VOL.  IX.  B  E  EZCH. 
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I8fi4.  the  first  point,  it  is  obvious  that  the  defendant  would  not 
have  done  what  he  did  unless  he  was  acting  as  solicitor 
of  the  Customs.  Then,  secondly,  it  is  submitted,  that  the 
solicitor  of  the  Customs  is  an  officer  of  the  Customs.   The 

8  &  9  Vict.  c.  85,  s.  6,  empowers  the  commissioners  of 
Her  Majesty's  Treasury,  or  the  commissioners  of  Customs, 
under  the  authority  of  the  commissioners  of  the  Treasury, 
to  appoint  "  proper  persons  to  execute  the  duties  of  the 
several  offices  necessary  to  the  due  management  and  col- 
lection of  the  Customs,  and  all  matters  connected  there- 
with,'' &c.  By  section  7,  "  every  person  employed  on  any 
duty  or  service  relating  to  the  Customs,  by  the  orders  or 
with  the  concurrence  of  the  commissioners  of  Her  Majes- 
ty's Customs  (whether  previously  or  subsequently  ex- 
pressed), shall  be  deemed  to  be  the  officer  of  the  Customs 
for  that  duty  or  service,"  &c.  The  10th  section  requires 
"  every  person  who  shall  be  appointed  to  any  office  or  em- 
ployment in  the  service  of  the  Customs  under  the  control 
and  direction  of  the  commissioners  "  to  make  a  declara- 
tion in  the  form  prescribed.  The  11th  section  authorises 
the  commissioners  of  the  Treasury  to  appoint  the  hours 
of  attendance  '^  of  the  commissioners  and  respective  offi- 
cers of  the  Customs,  and  other  persons  in  the  service  of 
the  Customs,"  &c.  It  is  clear  from  these  enactments, 
that  every  person  acting  in  a  particular  capacity  in  the 
Customs  is  to  be  considered  as  an  officer  of  the  Customs 
for  that  particular  duty.     This  view  is  confirmed  by  the 

9  Geo.  4,  a  25,  which  clearly  recognises  the  solicitors  of 
the  several  public  revenue  boards  as  officers  of  those 
boards.  Then,  thirdly,  upon  the  facts  stated  by  the  plain- 
tifi's  counsel  in  his  opening  address,  the  learned  Judge 
was  correct  in  directing  a  verdict  for  the  defendant  By 
the  8  &  9  Vict.  c.  87,  s.  117,  no  writ  shall  be  sued  out 
against,  nor  a  copy  of  any  process  served  upon,  any  per- 
son acting  under  the  direction  of  the  commissioners  of 
Customs  for  anything  done  in  the  execution  of  or  by  rea- 
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son  of  his  office,  until  one  month  after  notice.  Then  the  1854. 
118th  section  provides,  "that  no  plaintiff  in  any  case, 
when  an  action  shall  be  grounded  on  any  act  done  by  the 
defendant,  shall  be  permitted  to  produce  any  evidence  of 
the  cause  of  such  action,  except  such  as  shall  be  contained 
in  the  notice.''  [Parke,  B.— If  the  statute  be  read  accord- 
ing to  its  strict  terms,  it  is  contradictory.  How  can  the 
Judge  possibly  know  for  what  cause  the  action  is  brought, 
unless  some  evidence  is  given?  But  the  statute  says 
that  no  evidence  shall  be  given;  therefore  its  language 
must  be  modified  so  as  to  make  sense  of  it.  Alderson,  B. 
— The  true  construction  is,  that  no  evidence  shall  be 
laid  before  the  jury;  that  is,  the  Judge  is  abound  to  tell 
them  that  they  are  not  to  consider  any  evidence  which 
they  may  have  heard,  unless  notice  of  action  has  been 
given.]  The  Excise  Act,  7  &  8  Geo.  3,  c.  63,  contains  a 
similar  clause  (sect.  118);  and,  in  Johnson  v.  Lord(a),  Lord 
Tenterdeny  G.  J.,  ruled  that  the  notice  of  action  must  be 
proved  in  the  first  instance,  and  that  without  this  proof 
he  could  not  try  the  cause  at  all.  [Parke,  B. — The  lan- 
guage of  this  clause  differs  from  the  ordinary  form,  where 
notice  of  action  is  required  for  anything  done  "  under  the 
authority/'  or  "  in  pursuance,''  of  the  Act  In  such  case, 
in  order  to  entitle  the  defendant  to  notice,  he  is  bound  to 
prove,  to  the  satisfaction  of  the  jury,  that  he  acted  bon& 
fide,  and  had  reasonable  ground  for  believing  that  he  was 
acting  under  the  statuta  The  words  of  the  117th  clause 
are,  "  for  anything  done  in  the  execution  of  or  by  reason 
of  his  office."  Then  the  following  section  directs  the 
course  of  the  evidence  upon  the  trial.  Therefore,  it  is  for 
the  Judge  to  determine  whether  the  defendant  was  an 
officer  of  the  Customs,  and  whether  he  acted  bon&  fide  as 
such;  and  the  Judge  must  decide,  not  upon  the  plaintiff's 
evidence  alone,  but  upon  hearing  the  evidence  6n  both  sides. 

(a)  Moo.  &  Mai.  414. 
EE  2 
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1864.  Some  time  ago,  at  York,  I  tried  a  collateral  issue  as  to  whe- 
ther a  witness,  on  an  indictment  for  murder,  was  insane  (a). 
The  case  of  BarileUy.Smith(b)  affords  another  instance  in 
which  the  Judge  is  bound  to  determine  a  collateral  issue.] 
The  rule  of  law  laid  down  in  Cook  v.  Leonard  (c),  and  Oaby 
V.  The  Wilts  Canal  Company  (d),  does  not  apply  here,  since 
the  language  of  this  Act  is  totally  different  from  that  of 
the  statutes  in  these  cases. 

Orove,  James,  and  Hawkins  appeared  in  support  of  the 
rule,  but  were  not  called  upon  to  argue. 

Pollock,  C.  R — ^We  are  all  of  opinion  that  there  ought 
to  be  a  new  trial  It  seems  to  have  been  taken  for  granted, 
from  the  statement  of  the  plaintiff's  counsel,  that  the  de- 
fendant was  an  officer  of  the  Customs  and  acting  as  such, 
whereas  the  counsel  neyer  intended  to  pledge  himself  to 
those  facts. 

Pabee,  B. — This  section  is  peculiarly  worded.  In  ge- 
neral, in  cases  of  this  kind,  it  is  a  question  for  the  jury 
whether  the  defendant  acted  bon&  fide,  and  under  a  rea- 
sonable belief  that  he  was  acting  in  pursuance  of  his 
office.  But,  by  the  terms  of  this  section,  it  is  the  province 
of  the  Judge  to  decide  whether  notice  of  action  is  re- 
quired; and  in  order  to  enable  him  to  determine  that,  he 
must  either  hear  a  statement  from  the  plaintiff's  counsel, 
pledging  himself  to  the  facts,  that  the  defendant  was  an 
officer  of  the  Customs  and  was  acting  by  reason  of  his 
office,  or  the  Judge  must  hear  evidence  on  both  sides  as 
to  those  facts.  Then,  after  he  has  heard  sufficient  evi- 
dence to  enable  him  to  judge  for  what  the  action  is 


(a)    See  Attorney-General  v.         (e)  6  B.  &  C.  351. 
Hitchcock,  I  Ezch.  95.  (cQ  3  M.  &  Selw.  580. 

(6)llM,&W.48a 
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brought,  and  whether  the  defendant  was  an  officer  of  the        1854. 

Customs  and  acting  hj  reason  of  his  office,  the  question, 

whether  notice  of  action  is  necessary,  will  be  decided 

bj  him.    According  to  the  authority  of  Booth. y.  Clive(a), 

the  real  question  in  all  these  cases,  and  the  true  principle 

by  which  they  are  governed,  is  this— did  the  defendant 

reasonably  believe  that  his  duty  as  such  officer  required 

him  to  act  as  he  did,  reasonable  belief  being  an  ingredient 

in  enabling  the  Court  to  arrive  at  a  conclusion  as  to  his 

bona  fide&     In  Kine  v.  Ever8hedQ)\  the  learned  Judge 

who  tried  the  cause  merely  asked  the  jury  whether  the  " 

defendant  acted  bon&  fide  in  apprehending  the  plaintifi; 

or  whether  the  charge  was  colourable ;  and  the  Court  held, 

that  they  should  have  been  asked,  not  only  as  to  the  bona 

fides  of  the  defendant,  but  as  to  his  reasonable  belief  that 

he  was  acting  in  the  particular  character,  or  had  authority 

80  to  act    That  case  is  explained  in  Booth  v.  Clivey  by 

which  the  law  on  this  subject  may  now  be  considered  as 

settled. 

Albebson,  B. — ^I  am  of  the  saute  opinion,  and  I  adopt 
the  language  used  by  my  Brother  Parke  as  to  the  true 
principle  in  cases  of  this  kind.  The  question  is  not  whe- 
ther the  defendant  acted  rightly;  for  if  so,  he  would  want 
no  protection;  but  whether  he  acted,  honestly  believing 
that  the  duty  of  his  office  called  upon  him  so  to  act;  in 
which  case  he  would  be  entitled  to  notice  of  action,  in 
order  that  he  might  tender  amends.  That  is  a  question 
which,  according  to  the  terms  of  this  statute,  the  Judge 
must  decide. 

Mabtik,  B.,  concurred. 

Rule  absolute. 

(a)  10  C.  B.  827.  (6)  10  Q.  B.  143. 
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1864. 


Peto  r.  Reynolds. 


I 


./an.  84. 

The  piaintifTi  X  HE  first  count  of  the  declaration  stated^  that  one  A. 

roooB  hi  A^»  Righton,  on  the  3rd  of  Septemb^,  1852,  in  parts  beyond 

nwnt^^Sr*  ^^^  ^^  **  Cameroons,  Africai,  made  his  bill  of  exchange 

fonn  of  abUi  in  Writing,  now  overdue,  in  three  parts,  and  directed  the 

but  addiessed  Same  to  the  defendant;  and  by  that  his  third  of  exchange 

which 'Si^d^'  requested  the  defendant,  at  sight  of  that  his  third  of  ex- 

fendimfB  agent  change  (the  first  and  second  of  the  same  tenor  and  date 

wrote  an  accept-  .                    ' 

ance  in  the  being  Unpaid),  to  pay  to  the  plaintiff  or  order  the  sum  of 

name,  and  deU-  200Z.;  and  the  Said  A.  Righton  deliyered  the  said  third 

SSa^tir J  ^  P^  *^  *^«  plaintiff,  and  the  defendant  had  sight  of  and 

agent,  for  value  accepted  the  said  third  part,  but  did  not  pay  the  said 

receiyed.  In  an  i.      m*                    ^                             i      i 

action  on  the  bill  or  any  part  thereof — The  second  count  stated,  that 

tiflf  attempted  *^®  defendant,  by  his  promisssory  note,  now  overdue,  pro- 

Se^wi?^*  mised  to  pay  to  the  plaintiff  or  order  the  sum  of  2004., 

presented  to  the  but  did  not  pay  the  same  or  any  part  thereof 

he  promised  to  Plcas,  to  the  first  count,  that  the  defendant  did  not 

accept  the  bill;  to  the^econd  count,  that  the  defendant 

did  not  make  the  note. — Issues  thereon. 


pty  it.     It  be- 
ing dottbtiul 
howeyer  from 
the  evidence, 
whether  the 
defendant  had 
made  an  abso- 
lute or  merely 
a  conditional 


At  the  trial,  before  Talfourdy  J.,  at  the  last  Bristol  As- 
sizes, it  appeared  that  the  defendant  was  a  merchant  at 
Bristol  and  owner  of  a  vessel  called  the  "  Mary,"  which, 
^misetopay  in  April  1852,  had  sailed  from  that  port  to  the  coast  of 
Court,  in  grant-  Africa  under  the  command  of  one  Righton.  The  plaintiff 
SSugh  dUiSJSd  ^^  treasurer  of  a  foreign  Missionary  Society,  and  the  re- 
to  think  that      gistered  owner  of  a  vessel  called  the  "  Dove,''  which  had 

tne  mstrument  

was  not  a  bill  been  Sent  by  that  society  to  the  coast  of  Africa.  Whilst 
decUned togiye  Righton  was  at  Cameroons  in  Africa,  he  there  saw  the 
SJiSr^that  "Dove,"  and  agreed  with  one  Saker,  an  agent  of  the  Mis- 
?omt;hut Held,  sionary  Society,  to  purchase  that  vessel  for  300t,  for  the 

by  Parke,  B., 
Aldereon,  B., 
and  Afariin,  B., 

that,  if  the  instrument  was  not  a  bill  of  exahange,  it  was  clearly  a  promissory  note,  if  there  was  evi- 
dence of  an  absolute  promise  to  pay  it. 
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purpose  of  loading  the  "Mary/'  He  paid  lOOi,  and,  in 
respect  of  the  residue,  Saker  drew  the  following  bill  in 
sets,  across  which  Righton  wrote  the  defendant's  accept- 
ance :- 

erooiis,  September  Srd,  1852. 


"  Exchange  for  £2(h 

"At  sight  of  thi^my 
second  of  the  samest^n^ 
pay  to  S.  M.  Peto,  ^.,  or  or( 
pounds  sterling  for' 
by  letter  of  advice^  3td  |5epi 


f  exdiange,  the  first  and 
.te  osing  unpaid,  please  to 

tlu^um  of  two  hundred 
d  place  the  same,  as 

ber,  to  the  account  of 

Alpked  Righton.'' 


A  witness  for  the  plaintiff  stated  that,  in  January  1853, 
he  presented  the  abore  bill  to  the  defendant,  who  denied 
the  authority  of  Righton  to  accept  bills  in  his  name,  but 
nevertheless  promised  to  pay  this  bill  It  was  not,  how- 
ever, clear  from  the  testimony  of  the  witness,  whether  the 
defendant  had  made  an  absolute  promise  to  pay,  or  a  con- 
ditional promise  to  pay  at  a  future  period.  The  defend- 
ant, who  was  called,  denied  that  he  had  absolutely  pro- 
mised to  pay  the  bill. 

It  was  objected,  on  the  part  of  the  defendant,  that  there 
could  be  no  valid  acceptance  of  a  bill  which  was  not  ad- 
dressed to  any  one.  The  learned  Judge  told  the  jury, 
that  if  they  believed  from  the  evidence  that  the  defend- 
ant made  an  absolute  and  unconditional  promise  to  pay 
the  bill,  that  would  amount  to  a  parol  acceptance  of  it. 
The  jury  found  a  verdict  for  the  plaintiff  on  the  first 
count,  for  the  amount  of  the  bill  and  interest,  and  for  the 
defendant  on  the  second;  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Kinghke  and  Barstow  shewed  cause. — First,  the  instru- 
ment in  question  may  be  construed  as  a  bill  of  exchange, 
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1854.  addressed  to  S.  Reynolds,  die  defendant  Its  terms  are 
^'please  to  pay/'  which  imports  a  request  to  some  one  to 
pay.  Then  the  subsequent  promise  of  the  defendant  is  an 
admission  that  the  bill  was  addressed  to  him.  It  is  im- 
material on  what  part  of  the  bill  the  address  appears;  it 
may  be  made  on  the  back  of  it :  Com.  Dig.  tit.  '^  Merchant " 
(E.  5),  Story  on  Bills,  p.  72,  n.  7.  Therefore,  the  words 
*^  Accepted  Samuel  Bejmolds,""  may  be  read  as  meaning 
''to  be  accepted  by  Samuel  Reynolda''  If  they  had  been 
written  on  the  comer  of  the  bill,  they  would  have  been 
clearly  susceptible  of  that  construction. 

Secondly,  assuming  that  the  instrument  contains  no  ad- 
dress, it  is  nevertheless  rendered  a  valid  bill  of  exchange 
by  the  subsequent  acceptance.  If  a  bill  be  directed  to  a 
particular  person,  it  cannot  be  accepted  by  any  other,  ex- 
cept for  honour:  Davis  v.  Clarke  (a) ;  but  a  bill  directed  in 
blank  may  be  accepted  by  anybody,  and  the  person  who 
accepts  it  is  estopped  from  afterwards  denying  that  it  was 
addressed  to  him.  Where  an  instrument  was  drawn  paya- 
ble to  the  drawer's  order  at  a  particular  place,  without  be- 
ing addressed  to  any  person  by  name,  and  was  afterwards 
accepted  by  the  person  residing  at  the  place  where  it  was 
made  payable,  it  was  held  that  the  defendant,  by  accept- 
ing it,  acknowledged  that  he  was  the  person  to  whom  it 
was  directed:  Oray  v.  MilnerQ)).  \Parhe,  B. — There  the 
bill  was  addressed  to  the  inhabitant  of  a  particular  house, 
and  tfa^  fact  of  the  defendant's  acceptance  of  it  was  con- 
clusive evidence  that  he  lived  at  that  house,  and  conse- 
quently the  drawer  was  induced  to  look  no  further.  Al- 
derson,  B. — Suppose,  in  a  case  of  this  kind,  the  instrument 
is  presented  to  two  or  more  persons  in  succession,  each  of 
whom  promises  to  pay  it,  which  is  the  acceptor?]  If  there 
was  one  valid  acceptance,  there  could  be  no  other  (c).    In 

(a)  1  Car.  &  K.  177 ;  6  Q.  B.  16.      p  187, 8th  edit. ;  Bayley  on  Bills, 

(b)  8  Taunt.  739;  3  Moo.  90.        c.  6,  p.  177;  Marius  on  Bills,  p. 

(c)  See  Jackson  v.  Hudaon,  2      16. 
Camp.  447;  1  Chit,  on  Bills,  c.  5, 
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Regina  v.  Smith  (a),  it  was  held  hj  the  Judges,  that  an  in-  ^  1854. 
strument  payable  to  the  order  of  A.,  and  directed  *'at 
Messrs.  P.  &  Co.,  Bankers/'  may  be  described  as  a  bill  of 
exchange  in  an  indictment  for  forgery.  [Parke,  B. — ^In 
that  case,  according  to  the  authority  of  Oray  v.  Milner, 
there  was  a  drawee.]  In  Regina  v.  Hawkes  (6),  the  instru- 
ment was  in  the  form  of  a  bill  of  exchange,  with  a  forged 
acceptance  on  it,  but  no  person  was  named  as  the  drawee, 
andthemajorityof  the  Judges  were  of  opinion,  that,  in  an 
indictment,  the  instrument  was  properly  described  as  a 
bill  of  exchange.  In  Regina  v.  SneUing  (c),  it  was  held, 
that  a  document  not  addressed  to  any  one  might  be  shewn 
by  evidence  to  be  an  order  for  the  payment  of  money, 
within  the  1 1  Oeo.  4  &  1  Will  4,  a  66,  s.  3,  and  for  whom 
it  was  intended.  [Parke,  B. — ^An  order  for  the  payment 
of  money  is  different  from  an  acceptance,  which  depends 
on  the  law  merchant]  Mr.  Justice  Story,  in  his  Treatise 
on  Bills  of  Exchange  ((2),  after  stating  that  it  is  indispen- 
sable that  there  should  be  a  drawee,  proceeds  thus: — 
"  But,  according  to  our  law,  the  want  of  an  address  to  any 
particular  person  as  drawee  may,  if  the  bill  be  drawn 
payable  at  a  particular  place  or  house,  be  well  deemed  a 
good  bill  of  exchange  in  favour  of  an  indorsee,  and  if  ac- 
accepted  by  another  person  at  the  place  or  house  desig- 
nated, it  will  bind  him  as  acceptor.''  At  all  events,  the 
instrument  is  a  valid  promissory  note :  ShvMeworth  v.  Ste- 
phens (e). 

Montague  Smith  and  Prideaux  in  support  of  the  rule.— 
In  order  to  constitute  a  bill  of  exchange,  the  instrument 
must  be  addressed  to  some  one.  In  Chitty,  jun.,  on  Bills, 
p.  1,  ''A  bill  of  exchange  is  defined  to  be  an  open  letter  of 
request  from  one  man  to  another,  desiring  him  to  pay  a 

(a)  2  Moo.  C.  C.  295.  {d)  Page  72. 

Q>)  Id.  60.  \e)  1  Camp.  407. 

(c)  I  Dears.  C.  C.  219. 
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1854..  sum  nanied  therein  to  a  tliird  person,  on  his  account/' 
Witib  the  exception  of  Reffina  v.  Hawkes  (a),  the  authori- 
ties are  anifonn.  The  precedents  of  declarations  on  bills, 
both  before  and  since  the  new  pleadings  rules,  also  sup- 
port the  proposition  contended  for.  A  bill  addressed  ge- 
nerally cannot  be  construed  as  a  bill  addressed  to  a  par- 
ticular individual  Suppose,  in  the  case  of  a  foreign  bill, 
twenty  persons  in  succession  promised  to  pay  it,  how  could 
an  indorsee  know  whose  acceptance  it  was?  PothdU  v. 
fVaUer  (b)  is  an  express  authority  that  no  one  can  be  lia- 
ble as  acceptor  but  the  person  to  whom  the  bill  is  address- 
ed, unless  he  be  an  acceptor  for  honour.  Dcms  ▼.  Clarke  (c) 
is  an  authority  to  the  same  effect.  This  instrument  can- 
not be  treated  as  a  biU  accepted  by  the  person  to  whom  it 
was  addressed,  because  it  is  addressed  to  no  one.  The 
words  "accepted  be"  were  intended  as  an  acceptance, 
and  not  as  an  address. 

Pollock,  C.  R — ^We  are  all  of  opinion  that  there  ought 
to  be  a  new  trial,  on  the  ground  that  the  evidence  was 
unsatisfactory';  and  that  being  the  case,  I  shall  abstain 
from  expressing  any  opinion  on  the  matter  of  law.  When 
the  new  trial  takes  place^  the  parties  will  have  an  oppor- 
tunity of  raising  this  question  on  the  record.  I  am  not 
desirous  of  disparaging  the  conclusion  at  which  the  ma- 
jority of  the  Judges  arrived  in  the  case  of  Regiria  v. 
Hawkes,  it  is  true,  without  publicly  hearing  an  argument, 
and  without  publicly  announcing  the  grounds  of  their  de- 
cision^  but  nevertheless  sitting  in  deliberation,  where  the 
liberty  of  a  person  for  a  considerable  period  was  at 
stake. 

Parke,  B. — I  think  that  there  ought  to  be  a  new  trial; 
because  the  evidence,  as  to  the  acceptance  of  the  bill,  is 
unsatisfactory.     At  the  next  trial,  the  parties  will  have 

(a)  2  Moo.  C.  C.  60.        (b)  3  B.  &  Ad.  114.        (c)  6  Q.  B.  16. 
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an  oppcortunity  of  putting  on  the  record  the  question  nrhe^        1854. 
ther  this  instmment  is  a  bill  of  exchange;  and  therefore 
it  is  not  necesBarj  to  express  any  decided  opinion  on  the 
point    I  cannot,  however,  help  observing  that,  with  the 
exception  of  Itegina  v.  Hawkes,  there  is  no  case  in  which 
it  has  erer  been  decided  that  an  instmm^Qt  coidd  be  a 
bill  of  exchange  where  there  was  not  a  drawer  and  a 
draweoi    With  respect  to  that  case,  it  does  not  seem  to  me 
entitled  to  the  same  weight  of  authority  as  a  decision  pro- 
nounced in  the  presence  of  the  public,  and  on  reasons 
assigned  after  hearing  an  ai^gument  in  publia    I  must 
own  that,  but  for  that  case,  I  should  have  had  no  doubt 
that  the  law  merchant  required  that  every  bill  of  ex- 
change should  have  a  drawer  and  a  drawee.    This  instru- 
ment, though  in  the  form  of  a  bill,  is  not  addressed  to  any 
one,  for  I  think  it  impossible  to  consider  the  acceptance 
as  an  address;  but  I  do  not  see  why  the  instrument  may 
not  be  treated  as  a  promissory  note,  because,  upon  the 
face  of  it,  there  is  a  promise  to  pay  the  amount  written  in 
the  name  of  Samuel  Reynolds.    Then,  if  the  authority  to 
subscribe  his  name  has  been  subsequently  ratified,  that 
amounts  to  a  promise  by  him.    Therefore,  if,  on  the  next 
trial,  there  is  satisfactory  evidence  to  shew  that  the  de- 
fendant absolutely  promised  to  pay  the  amount  mentioned 
in  the  instrument,  he  will  be  liable  as  upon  a  promissory 
note. 

Albebson,  R — I  am  of  the  same  opinion.  The  evi- 
dence as  to  the  defendant's  promise  is  very  unsatis- 
factory, and  therefore  there  ought  to  be  a  new  trial.  With 
respect  to  the  question  whether  this  instrument  is  or  is 
not  a  bill  of  exchange,  the  case  of  Megina  v.  Eawkea  is 
undoubtedly  in  point  I  must  own,  however,  that  I  now 
think  that  I  was  wrong  on  that  occasion.  The  case  seem&t 
to  have  been  decided  on  the  ground  that  Gray  v.  Miln 
tier  (a)  governed  it;  and  the  fact  was  not  adverted  to,  that 

(a)  8  Taunt  739. 
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1854.  Gray  v.  MUner  may  be  thus  explained:  that  a  bill  of  ex- 
change^ made  payable  at  a  particular  place  or  house^  is 
meant  to  be  addressed  to  the  person  who  resides  at  that 
place  or  house.  Therefore,  in  that  case,  the  bill  was  on 
the  face  of  it  directed  to  some  one;  and  the  Court  held 
that,  inasmuch  as  the  defendant  promised  to  pay  it»  that 
was  conclusive  evidence  that  he  was  the  party  to  whom 
it  was  addressed.  But  in  the  case  of  Regina  v.  HoAi^ceSy 
the  instrument  was  addressed  to  no  one.  I  concur  with 
my  Brother  Parke,  that,  if  the  instrument  in  this  case  is 
not  a  bill  of  exchange,  it  is  clearly  a  promissory  note,  if 
the  evidence  of  an  absolute  promise  to  pay  were  believed. 

Mabtin,  R — I  am  of  the  same  opinion.  The  verdict  is 
unsatisfactory,  and  therefore  there  ought  to  be  a  new  trial 
With  respect  to  the  matter  of  law,  if  it  were  necessary  to 
express  a  decided  opinion,  I  should  concur  with  my  Bro- 
thers Parke  and  Alderson.  It  seems  to  me  that  it  is  ab- 
solutely essential  to  the  validity  of  a  bill  of  exchange,  that 
it  should  have  a  drawer  and  a  drawee;  and,  except  for 
the  case  of  Gray  v.  Mihier,  I  should  have  doubted  whether 
the  making  a  bill  payable  at  a  particular  place  was  a  suffi- 
cient address.  However,  assuming  that  in  this  case  the 
defendant  made  an  absolute  promise  to  pay,  why  may  not 
this  instrument  be  treated  as  a  promissory  note?  A  pro- 
missory note  need  not  be  in  any  particular  words.  Here 
there  is  a  request  to  pay  a  sum  of  money;  then  a  person 
accepts  that  in  the  name  of  Samuel  Reynolds,  which  ac- 
ceptance is  a  direct  engagement  to  pay.  The  person  so 
accepting  is  not  Samuel  Reynolds,  but  a  person  who  pro- 
fesses to  do  it  with  Samuel  Reynolds'  authority.  Then, 
if  one  man  professes  to  make  a  contract  on  behalf  of  an- 
other, and  that  other  adopts  it,  it  is  the  same  as  if  he  had 
made  it  himself.  Therefore,  if  there  was  evidence  of  an 
absolute  undertaking  by  Samuel  Reynolds  to  pay,  this  in- 
strument is  his  promissory  note. 

Rule  absolute. 
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±HE  declaration  in  this  case  contained  a  special  count  To  a  declaration 

on  an  agreement  between  tbe  plaintiff  and  the  defendant,  of  a  special  con- 

that  the  plaintiff  should  execute  certain  works  in  a  dwell-  feJ|^*J^pi^ed 


ing  house  of  the  defendant,  according  to  a  specification,  ^  *J»e  ™io 

®  >  B  r  >   cause  of  action 


tpic 
nrno! 

and  to  the  satisfaction  of  a  surveyor  named,  and  should  mt^  pieas^** 
complete  the  works  within  five  weeks  from  the  date  of  the  ^bad^as 
agreement,  the  colouring  and  painting  to  be  done  at  such  J^^|jffJ"" 
times  as  the  defendant  should  direct. — Breaches,  that,  while  At  the  trial,  the 
the  plaintiff  was  proceeding  with  the  works,  and  within  redtoanarbi-" 
five  weeks  from  the  date  of  the  agreement,  the  defendant  Sf'^e'c^'to** 
discharged  the  plaintiff  from  completing  the  works  within  abide  the  event, 

.  v.-f.  ,.  and  the  submis- 

that  time:  that,  within  a  reasonable  time  after  the  making  sion  contained 
of  the  agreement,  the  plaintiff  completed  the  works  (ex-  prLinding^the* 
cept  the  colouring  and  painting),  and  the  same  were  ex-  5^^^*^^^^ 
ecuted  to  the  satisfaction  of  the  surveyor;  and,  although  of  error.   The 
the  plaintiff  was  ready  and  willing  to  do  the  colouring  the  issue  raised 
and  painting  at  such  time  as  the  defendant  should  direct,  Jieafor^^^J^ 
yet  the  defendant  would  not  give  any  directionSj  and  dis-  ^^*'^* 
charged  the  plaintiff  from  any  further  performance  of  the  ismes  for  the 

.  ,  V  plaintiff,  and  he 

agreement  (a).  awarded  the 

Pleas  (inter  alia).— First,  that  the  defendant  did  not  "^^^^JL 


discharge  the  plaintiff  from  completing  the  works  within  ^^*^^  •■ 

five  weeks  from  the  date  of  the  agreement     Secondly,  had  no  power 

that  the  works,  other  than  the  colouring  and  painting,  mentnonoiT 

were  not  executed  to  the  satisfaction  of  the  surveyor-  J^^^J^^ 

Thirdly,  that  the  plaintiff  was  not  ready  and  willing  to  of  error  could 

do  the  colouring  and  painting. — ^Issues  thereon.  final  event  of 

the  record  was 
in  fitToor  of  the  defendant,  keA  consequently  he  wai  entitled  to  the  poftea. 

(a)  The  declaration  also  oon-  fendant  as  to  all  those  causes  of 

tained  counts  for  work  and  la-  action,  it  is  not  necessary  for  the 

bonr,  goods  sold,  ftc,  to  wliich  present  point  to  state  the  plead* 

there  were  several  pleas;  but  as  ings* 
the  arbitrator  found  for  the  de- 
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1854  The  cause  came  on  for  trial,  before  Pollock,  C.  B.,  at  the 

LiNBOAR      Middlesex  Sittings  after  Trinity  Term,  1862,  when  a  ver- 
».  diet  was  taken  for  the  plaintiff,  subject  to  the  award  of 

an  arbitrator;  the  costs  of  the  cause  to  abide  the  event  of 
the  award.  The  submission  contained  the  usual  clause, 
precluding  the  parties  from  bfinging  a  writ  of  error.  The 
arbitrator  found  the  first  issue  for  the  defendant,  and  all 
the  other  issues  for  the  plaintiff,  and  he  also  found  that 
the  plaintiff  had  sustained  damage  to  the  amount  of  52., 
which  he  directed  to  be  paid  bj  the  defendant  to  the 
plaintiff.  The  plaintiff's  attorney,  considering  that  the 
award  was  in  favour  of  the  plaintiff,  and  that  he  was  en- 
titled to  the  general  costs  of  the  cause,  signed  judgment^ , 
and  gave  notice  of  taxation.  The  defendant's  attorney 
then  took  out  a  summons  to  shew  cause  why  the  judg- 
ment should  not  be  set  aside,  and  the  postea  be  delivered 
to  the  defendant's  attorney;  and  why  the  Master  should 
not  tax  the  defendant's  costs  of  the  cause.  The  summons 
was  heard  before  PUUt,  B.,  who  made  an  order  in  its  terms. 
Whereupon  the  present  rule  was  obtained,  to  rescind  the 
order  of  PlaM,  B. ;  against  which 

WiUes  shewed  cause. — ^The  defendant  is  entitled  to  the 
postea.  It  is  suggested  on  the  part  of  the  plaintiff,  that 
the  first  plea  raises  an  immaterial  issue,  and  that  there- 
fore he  is  entitled  to  judgment  on  the  whole  record.  But 
assuming  that  the  plea  affords  no  answer,  the  arbitrator 
has  not  awarded  judgment  non  obstante  veredicto;  nor  had 
he  any  power  to  do  so:  Angus  v.  Redford  (a),  Toby  v.  Lovi- 
bond  (b) ;  and  a  writ  of  error  is  waived  by  the  terms  of 
the  submission.  It  was  never  intended  to  refer  the  ques- 
tion whether  the  first  plea  was  good,  and  the  position  of 
the  defendant  would  be  materially  affected  if  the  plaintiff 
could  now  insist  on  its  insufficiency.    Had  he  stated  at 

(a)  11  M.  &  W.  69,  (6)  6  C.  B.  770. 
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the  trial  that  he  intended  to  do  so,  the  defendant  might  ^^^^ . 
have  objected  to  refer  except  on  other  terms.  Even  as- 
suming that  the  plea  is  bad,  the  power  to  award  costs, 
which  depends  on  the  statute  of  Gloucester  (6  Edw.  1, 
c.  1,  s.  2,)  is  confined  to  cases  where  damages  are  recovered, 
that  is,  by  judgment.  Steeple  v.  BonsaU  (a),  which  also  sup- 
ports the  defendant's  view,  was  correctly  decided,  though 
the  reasons  given  for  that  judgment  are  incorrect. 

Phipson  in  support  of  the  rule. — The  subsequent  autho- 
rities were  founded  on  Steeple  v.  Bonsall,  which,  it  is  sub- 
mitted, was  wrongly  decided.  [Alder son,  B. — ^The  reason 
given  for  that  decision  is,  that  the  arbitrator  "  had  power 
to  do  what  the  Court  could  do,''  but  that  was  clearly  not 
so.  PoUocky  0.  B. — ^We  adhere  to  the  principle  of  that 
judgment,  but  do  not  assent  to  the  reasons  given  for  it. 
If  parties  wish  to  raise  objections  of  this  kind,  they  should 
make  it  part  of  the  terms  of  the  submission  that  the  arbi- 
trator should  have  the  power  of  disposing  of  questions  of 
pleading.  Parke,  R — The  order  of  my  Brother  PlcfU  is 
perfectly  correct.  The  ai'bitrator  had  no  power  to  award 
judgment  not  obstante  veredicto;  and  the  plaintiff  is  pre- 
cluded by  the  terms  of  the  submission  from  suing  out  a 
writ  of  error.  The  parties  have  agreed  that  the  final  event 
of  the  record  shall  settle  the  costs,  and,  as  the  record  stands, 
that  event  is  in  favour  of  the  defendant  I  concur  in 
thinking  that  Steeple  v.  BonsaU  was  correctly  decided, 
though  upon  wrong  reasons.] 

Pbb  Curiam  (6). — The  rule  must  be  discharged. 

Rule  discharged. 

(a)  4  A,  &  E,  960.         (b)  Pollock,  C.  B.,  Parie,  B.,  AltUrson,  R 
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1854. 


J<m,  31. 

A  defendant 
having  given 
the  plaintiff  no- 
tice to  try  the 
cause,  and  hay- 
ing entered  a 
suggestion  in 
pursuance  of 
the  lOlst  sec- 
tion of  the 
Common  Law 
Procedure  Act, 
the  Court  set 
aside  the  no- 
tice and  sugges- 
tion, it  appear- 
ing that  after 
action  brought 
the  plaintiffwas 
informed  by  the 
defendant,  that 
he  intended  to 
take  the  bene- 
fit of  the  Insol- 
vent Act 


Truscott  V.  Latour. 

jL  his  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  a  notice  given  by  him  to  the  plaintiff  to  bring  the 
cause  on  to  be  tried,  and  a  suggestion  entered  thereon, 
should  not  be  set  aside,  and  why  the  time  for  proceeding 
to  trial  should  not  be  extended,  or  a  stet  processus  entered 
— The  action  was  on  a  bill  of  exchange,  and  issue  was 
joined  on  the  6th  of  May,  1853.  The  plaintiff  not  having 
proceeded  to  trial,  on  the  20th  of  December  following  the 
defendant  served  the  plaintiff  with  a  notice,  under  the  15 
&  16  Vict  c  76,  s.  101  (a),  to  bring  the  cause  on  for  trial 


(a)  Sect.  101.  "Where  any  is- 
sne  is  or  shall  be  joined  in  any 
cause,  and  the  plaintiff  has  ne- 
glected or  shall  neglect  to  bring 
snch  issue  on  to  be  tried,  that  is 
to  say,  in  town  causes  where  is- 
sue has  been  or  shall  be  joined 
in,  or  in  the  vacation  before,  any 
Term,  for  instance,  Hilary  Term, 
and  the  plaintiff  has  neglected  or 
shall  neglect  to  bring  the  issue  on 
to  be  tried  during  or  before  the 
following  Term  and  Vacation, 
for  instance,  Easter  Term  and 
Vacation;  and  in  country  causes, 
where  issue  has  been  or  shall 
be  joined  in,  or  in  the  Vacation 
before,  Hilary  or  Trinity  Term, 
and  the  plaintiff  has  neglected 
or  shall  neglect  to  bring  the  is- 
sue on  to  be  tried  at  or  before 
the  second  Assizes  following 
such  Term,  or  if  issue  has  been 
or  shall  be  joined  in,  or  in  the 
Vacation  before,  Easter  or  Mi- 
4;haelmas  Term,  then,  if  the  plain- 
tiff has  neglected  or  shall  neglect 
to  bring  the  issue  on  to  be  tried 


at  or  before  the  first  Assizes  after 
such  Term,  whether  the  plaintiff 
shall,  in  the  meantime,  have 
given  notice  of  trial  or  not,  the 
defendant  may  give  twenty  days 
notice  to  the  plaintiff  to  bring 
the  issue  on  to  be  tried  at  the 
Sittings  or  Assizes,  as  the  case 
may  be,  next  after  the  expiration 
of  the  notice ;  and  if  the  plaintiff 
afterwards  neglects  to  give  no- 
tice of  trial  for  such  Sittings  or 
Assizes,  or  to  proceed  to  trial  in 
pursuance  of  the  said  notice 
given  by  the  defendant,  the  de- 
fendant may  suggest  on  the  re- 
cord that  the  plaintiff  has  fiiiled 
to  proceed  to  trial,  although  duly 
required  so  to  do  (which  sugges- 
tion shall  not  be  traversable,  but 
only  be  subject  to  be  set  aside  if 
untrue),  and  may  sign  judgment 
for  his  costs;  provided  that  the 
Court  or  a  Judge  shall  have 
power  to  extend  the  time  for 
proceeding  to  trial,  with  or  with- 
out terms.*' 
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at  the  first  London  Sittings  in  Hilary  Tenn,  1854.  The  1854. 
plaintiff  took  no  fiirther  step,  whereupon  the  defendant 
entered  on  the  record  a  suggestion,  that  the  plaintiff  had 
failed  to  proceed  to  trial,  although  duly  required  to  do  so. 
The  affidavit  in  support  of  the  application  stated,  that  the 
defendant,  who  was  in  the  Queen's  prison)  for  debt,  had 
told  the  plaintiff  that,  since  he  had  chosen  to  commence 
proceedings,  he  (the  defendant)  would  not  pay,  and  that 
he  intended  to  take  the  benefit  of  the  Insolvent  Debtors' 
Act ;  in  consequence  of  which  statement  the  plaintiff  had 
instructed  his  attorney  not  to  proceed  with  the  action. 

Wordsworth  shewed  cause,  and  submitted  that  no  suffi- 
cient ground  was  shewn  for  not  proceeding  to  trial. 

The  Court  suggested  a  stet  processus;  which  Wordsworth 
having  refused  to  accede  to. 

Per  CTrRiAM.--Thi8  proceeding  under  the  101st  section 
of  the  Common  Law  Procedure  Act  being  a  substitute 
for  judgment  as  in  case  of  a  nonsuit,  it  is  reasonable  that 
the  former  practice  should  govern  the  proceeding  under 
the  new  enactment.  The  rule  will  therefore  be  absolute 
for  setting  aside  the  notice  of  trial  and  suggestion;  and 
the  defendant  may,  if  he  thinks  fit,  take  the  cause  down 
for  trial  by  proviso. 

Pearson  appeared  in  support  of  the  rule. 

Rule  absolute  accordingly. 


VOL.  IX.  P  P  BXCH. 
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1854. 


The  Liyerfool  Adblphi  Loan  Assooution  v.  Pairhubst 
and  Wife. 

X  HIS  was  a  writ  of  error  brought  on  a  judgment  of  the 
Court  of  Passage  of  the  borough  of  Liverpool,  under  the 
47th  section  of  the  16  &  17  Vict  c.  xxL  (a). 

The  declaration  stated,  that  one  Thomas  Brassey  had 

applied  to  the  plaintiffs,  the  Liverpool  Adelphi  Loan  As- 

andM^Jw^'t  sociation,  for  a  loan  of  30Z.,  upon  the  security  of  a  promis- 

ly  they  are  li-  -   _   - 

able  for  frauds 
cominitted  by 
her,  as  for 
other  personal 
wrongs;  but 
when  the  fraad 
is  directly  con- 
nected with  the 
contract  with 
the  wife,  and 
is  the  means  of 


Jan.  31. 


A  fome  coYert 
is  responsible 
for  all  torts 
committed  by 
her  daring  co- 
Tertore,  and 
the  husband 
most  be  joined 
as  a  defendant; 


sory  note,  to  be  signed  by  the  said  T.  Brassey  and  two 
other  persons,  and  by  the  defendant  Jane  Fairhurst,  for 
the  payment  by  them  to  the  plaintiffs  of  the  said  sum,  by 
weekly  instalments;  and  in  case  of  default  of  any  one  of 
such  payments,  the  whole  of  the  said  sum  of  30Z.  then  re- 
maining unpaid  was  to  be  paid  on  demand;  that  the  said 
female  defendant  signed  the  said  promissory  note  as  such 
^**d°of  the*"^  surety,  and  by  falsely  and  fraudulently  representing  to  the 
plaintiffs  that  she  was  sole  and  unmarried  at  the  time  of 
signing  the  same,  and  that  her  name  then  was  Jane  Lloyd, 
she  induced  the  plaintiffs  to  lend  the  sum  of  30Z.  to  the 
said  T.  Brassey  on  the  security  of  that  note,  when  in  fact 
she  was  then  married  to  the  male  defendant  W.  Fairhurst, 
as  she  then  well  knew,  by  means  of  which  premises  a  part 
of  the  said  sum  of  302.,  the  same  having  become  due  and 
payable,  and  divers  costs  incurred  by  the  plaintiffs  in  su- 
ing the  defendants  on  the  said  promissory  note,  before  they 
knew  that  the  female  defendant  was  married  when  she 
signed  the  same,  became  lost  to  the  plaintiffs. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  that 
the  defendant  Jane  did  not  falsely  and  fraudulently  re- 
note  as  surety    Present  to  the  plaintiffs  that  she  was  sole  and  unmarried  at 

to  him  for  a 

third  person,  whereby  the  plaintiff  was  induced  to  advance  a  sum  of  money  to  that  person. 


same  transac- 
tion, the  wife 
cannot  be  re- 
sponsible, and 
the  husband  be 
sued  for  it  to- 
gether with  the 
wife. 

And  there- 
fore an  action 
will  not  lie 
against  a  hus- 
band and  wife 
for  a  folse  and 
fraudulent  re- 
presentation by 
the  wife  to  the 
pkintiff,  that 
she  was  sole 
and  unmarried 
at  the  time  of 
her  signing  a 
promissory 


(a)  The  47ih  section  provides 
(inter  alia)  that  **  error  may  be 
brought  in  any  of  her  Majesty's 


superior  Courts  of  common  law 
at  Westminster/' 
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the  time  of  signing  the  said  promissory  note;  and  thirdly, 
that  the  plaintiffs  did  not  lend  the  said  sum  of  802.  to  T. 
Brassey  on  the  security  of  that  note.     Issues  were  joined  '^^^^^'* 
on  these  pleas,  and,  at  the  trial,  the  jury  found  on  the  «. 

fibrst  issue  for  the  plaintiffs;  secondly,  that  the  defendant 
Jane  did  falsely  and  fraudulently  represent  to  the  plaintiffs 
that  she  was  sole  and  unmarried  at  the  time  of  signing  the 
said  note;  and  thirdly,  that  the  plaintiffs  did  lend  the  302. 
to  the  said  T.  Brassey  on  the  security  of  the  said  note. 
Judgment  haying  been  given  in  the  Court  below  for  the 
plaintiffs  on  these  findings,  this  writ  of  error  was  brought 
on  that  judgment  by  the  defendants. 
The  case  was  argued  in  the  present  Term  (Jan.  18)  by  (a) 

Hugh  Hill  {Mihvard  with  him),  for  the  plaintiffs  in  er. 
ror. — This  action  is  not  maintainable.  The  declaration 
does  not  disclose  any  cause  of  action  to  bind  the  husband. 
It  may  be  admitted  that  he  is  liable  for  the  mere  torts  of 
his  wife,  as  for  trespasses  and  slanders,  of  which  she  is 
guilty;  but  he  cannot  be  rendered  responsible  for  a  false 
representation  by  her,  if  it  be  in  any  way  connected  with 
a  contract,  so  that  the  party,  by  relying  upon  such  repre- 
sentation, receives  damage  in  respect  of  which  the  alleged 
cause  of  action  arises.  There  is  a  great  dearth  of  autho- 
rity upon  this  precise  point.  [FoUock,  C.B,— It  has  been 
decided  that  an  infant  is  not  liable  upon  a  false  represen- 
tation, and  what  difference  is  there  between  the  two  cases?] 
It  is  submitted  that  in  principle  they  are  the  same.  John-^ 
son  V.  Pye,  which  is  reported  in  1  Levinz,  169,  and  also 
in  1  Keble,  913,  and  1  Siderfin,  258,  was  the  case  of  an  in- 
fant. The  correctness  of  that  decision  was  lately  recognis- 
ed in  Price  v.  Hewett  (b).    Now  Cooper  v.  Witham  (c)  is  an 

(a)  Befcfre Pcllock,O.B.fParhe,      caee  Hdver  came  on   for  argu- 
K,  AldersQUy  B.,  and  Martin^  K       ment,  as  it  was  settled  by  the 

(6)  8  Exch.  146.  The  demurrer      parties  out  of  Court, 
to  the  declaration  was  set  down         (c)  1  Lev.  247  ;  1  Sid.  375;  2 
in  the    special  paper,   but  the      Keb.  399. 

Fp2 
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1854.        express  authority  that  the  husband  is  not  liable  in  a  case 

LivBRPooL     ^^^®  *^^  present.     That  was  an  action  against  the  husband 

Ajdblphi  Loan  and  wife,  for  that  she,  being  covert,  affirmed  herself  to  be 

ASSOCIATION  '  ^j  * 

V,  sole,  and  requested  the  plaintiff  to  marry  her,  laying  it  to 

be  done  maliciously,  and  with  intent  to  deceive  the  plain- 
tiff, whereupon  he  married  her,  whereby  he  was  disturbed 
in  conscience,  and  put  to  great  charge  by  the  husband.  It 
was  held,  on  motion  in  arrest  of  judgment,  that  the  action 
would  not  lie;  the  ground  of  the  decision  being,  that  the 
matter  upon  which  the  action  was  based  "  sounded  in 
contract."  Now,  where  the  substantial  ground  of  action 
is  contract^  a  plaintiff  cannot,  by  declaring  in  tort,  render  a 
person  liable  who  would  not  have  been  liable  on  his  pro- 
mise :  Cfreen  v.  Oreenbank  (a) ;  and  consequently,  in  the 
preceding  case  it  was  held,  that,  where  the  plaintiff  de- 
clared, that,  having  agreed  to  exchange  mares  with  the  de- 
fendant, the  defendant,  by  falsely  warranting  his  mare  to 
be  sound,  well  knowing  her  to  be  unsound,  falsely  and 
fraudulently  deceived  the  plaintiff,  infancy  was  a  good 
plea  in  bar. — He  was  then  stopped  by  the  Court. 

WiUes  contrJt. — The  decision  in  Cooper  v.  Witkam  is 
opposed  to  the  general  principles  of  law  upon  this  subject, 
and  cannot  therefore  be  considered  as  a  binding  authority. 
In  Tanner  v.  Smart  (6),  the  Court  of  King's  Bench  overruled 
several  previous  decisions,  upon  the  ground  that  the  prin- 
ciple upon  which  those  authorities  rested  appeared  to  be 
doubtful,  and  that  certain  opposite  authorities  were  more 
consonant  to  legal  rules.  [Parhey  B. — If  you  can  establish 
that  proposition  we  should  probably  adopt  the  same  course.] 
The  general  rule  applicable  to  the  case  of  a  married  woman 
is,  that  she  is  not  bound  by  any  contract  made  with  her 
during  her  coverture,  inasmuch  as  she  is  viewed  by  the  eye 
of  the  law  as  a  person  wholly  incapacitated  from  contract- 

(a)  2  Marsh.  485.  (6)  6  B.  &  C.  603. 
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ing;  consequently,  she  is  not  bound  by  any  assent  granted  1854. 
either  by  herself  alone,  or  jointly  with  her  husband.  The  Livbrpool 
cases  of  infancy  and  coverture  are  not  parallel,  for,  in  cer-  awociation 
tain  cases,  the  infant  may  be  liable  upon  his  contracts,  as  «  ^*' 
for  necessaries  supplied  to  him;  and  moreover,  he  may,  on 
arriving  at  full  age,  ratify  such  contracts  as  were  made  by 
him  during  infancy.  [PoUocky  C.  B.  —As  a  married  woman 
cannot  contract  at  all,  it  would  seem  that  the  non-liability 
of  the  husband  with  respect  to  her  alleged  contracts  is  an 
a  fortiori  case.]  The  distinction  between  the  two  cases 
is  relied  upon,  to  shew  that  the  rules  which  are  applicable 
to  that  of  the  infant  cannot,  without  further  inquiry,  be 
considered  as  restricting  the  liability  of  the  husband. 
Where  the  infant  can  be  sued,  he  is  liable  personally,  and 
no  third  party  need  be  joined  as  a  co-defendant.  But 
where  the  wife  has  been  guilty  of  a  tortious  act,  the  hus- 
band must  be  joined  in  the  action  for  the  sake  of  confor- 
mity. It  appears,  therefore,  that  the  two  cases  are  distinct, 
and  the  rules  applicable  to  the  one  cannot  by  analogy 
merely,  and  without  either  due  reason  or  authority,  be 
treated  as  ruling  the  other.  In  Johnson  v.  Pye  (a),  KeU- 
ing,  J.,  said,  "  such  torts  that  must  punish  an  infant  must 
be  vi  et  armis,  or  notoriously  against  the  public ;  but  here 
the  plaintiff's  own  credulity  hath  betrayed  him ;''  and  the 
report  goes  on  to  say,  "  also  by  Windham,  the  commands  of 
an  infant  are  void,  and  for  such  he  shall  never  be  account- 
ed a  disseisor,  much  less  shall  he  be  punished  for  a  hare 
q/^rma^iow;  which  ZV/isdcn  agreed:  and  that  there  must  be  \ 
fact  joined  to  it,  as  cheating  with  false  dice,  &c.''  There  ' 
is  this  difference  between  the  case  of  an  infant  and  a  mar- 
ried woman.  In  many  instances,  the  fact  of  the  person 
being  an  infant  is  obvious ;  but  that  is  not  so  in  the  case 
of  a  feme  covert.  The  husband  is  liable  for  the  fraud- 
ulent misrepresentation  of  his  wife,  whereby  a  party  is  in- 

(a)  Nom.  Johnson  v.  Pie. 
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1864,        duced  to  part  with  hie  property,  upou  the  same  principle 

Liverpool     *^*^  ^^  ^^  liable  for  an  injury  committed  by  the  wife  by 

Adblphi  Loam  force,  as  for  an  assault  by  her.    Force  and  fraud  are  for 

Association         ^     '  •' 

V.  this  reason  classed  together  in  the  same  category:  Bac. 

Abr.  Baron  and  Feme(G.)-  ^^  2  Kent's  Comm.  p.  149,  it  is 
said:  *'  The  husband  is  liable  for  the  torts  and  frauds  of 
the  wife  committed  during  coyerture.    If  committed  in 
his  company,  or  by  his  order,  he  alone  is  liable.    If  not, 
they  are  jointly  liable,  and  the  wife  must  be  joined  in  the 
suit  with  the  husband.''     [Martiny  B. — We  had  lately  to 
consider  the  difference,  in  an  action  for  a  false  and  fraud- 
ulent representation,  between  a  charge  of  firaud  and  a 
breach  of  duty  (a).]     Head  v.  Briscoe  (b)  is  a  strong  case, 
as  shewing  how  far  the  husband  is  liable  for  the  tortious 
acts  of  his  wifa    It  was  there  held  by  Tindal,  C.  J.,  that 
a  man  is  answerable  to  a  third  person  for  what  is  done  by 
his  wife,  so  long  as  the  relation  of  husband  and  wife  con- 
tinues, though  they  be  permanently  living  apart,  at  least 
if  it  be  not  shewn  that  the  wife  at  the  time  was  living  in 
adultery.     Oatterdl  v.  Kenyan  (c)  may  be  cited  in  support 
of  the  position,  that  the  husband  is  liable  to  a  third  party 
for  the  loss  of  the  latter 's  goods  by  the  tortious  act  of  the 
wife.    In  that  case,  certain  cattle  of  the  plaintiff,  which 
had  been  wrongfully  taken  in  execution,  were  lodged  in 
the  stable  of  one  E. ;  the  plaintiff  applied  to  E/s  wife  for 
them;  she  said  she  would  consider,  and  make  inquiry;  and 
upon  a  subsequent  demand  she  refused  to  give  them  up. 
This  took  place  in  E.'s  absence;  and  it  was  held,  in  an 
action  of  trover  against  E.  and  his  wife,  that  the  action 
was  maintainable.     In  the  present  case,  if  the  husband 


(a)  Thom  v.  Bigland,  8  Exch.  stitution  of  «  or  **  for  "and."    It 

726.     There  is  an  unfortunate  is  however  hoped  that  the  oon- 

misprint    in    the  judgment  of  text  discloses  the  error. 

Parke,  B.,  at  p.  731,  4  lines  from  {b)  6  Car.  &  P.  484. 

the  bottom,  by  the  improper  sub-  (c)  3  Q.  B.  310. 
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had  been  present  at  the  time  the  wife  made  the  firaudnlent      ^  ^^^^^ 
misrepresentation,  he  would  no  doubt  be  liable.    [PoUocky     livbrpool 
C.  R — ^The  question  is,  whether  they  can  be  jointly  sued,     absooation 
It  is  not  possible  to  separate  the  representation  from  the     ^^^j^y^j^^, 
contract.    It  might  be  that,  if  the  husband  and  wife  had 
obtained  the  money  under  the  circumstances  suggested, 
they  might  both  be  indicted;  but  how  can  the  husband 
and  wife  be  sued  upon  a  fraud  which  is  connected  with 
and  dependent  upon  a  contract?]    It  is  difficult  to  under- 
stand how  the  addition  of  that  which  has  the  semblance 
of  a  contract  can  take  away  the  liability  which  arises  upon 
the  commission  of  the  firaud.    [Aldersony  B. — ^We  do  not 
say  that  the  wife  may  not  be  punished,  but  that  the 
responsibility  of  the  husband  is  not  affected  by  such  an 
act  of  hers.    It  is,  however,  doubtful,  since  a  recent  deci- 
sion of  the  Court  of  Criminal  Appeal,  whether  the  wife  in 
the  present  case  could  be  charged  with  obtaining  money 
under  false  pretences,  supposing  her  to  have  been  guilty 
of  a  fraud  (a).    It  seems  to  me  that  the  torts  of  the  wife, 
for  which  the  husband  is  to  be  considered  as  responsible, 
are  those  only  which  are  purely  torts,  that  is  to  say,  such 
as  are  in  no  way  connected  with  a  contract.]    Oooper  v. 
Witham,  upon  which  the  plaintiffs  in  error  have  chiefly 
relied,  is  unlike  the  present  case,  for  there  the  cause  of 
action  was  merged  in  the  felony.    Oreen  y.  Oreenbcmk  is 
not  an  authority  opposed  to  the  defendant's  position,  for 
in  an  action  on  the  case  in  tort  for  the  breach  of  warranty 
of  goods,  the  scienter  is  immaterial:  WiUiamaon  v.  AUi- 
son  (b).     [Parkey  B. — ^In  Jennings  v.  BtmdaU  (c),  it  was 
held,  that  a  plaintiff  cannot  convert  an  action  founded  on 
a  contract  into  a  tort,  so  as  to  charge  an  infant  defendant; 
and  therefore,  where  the  plaintiff  declared  that,  at  the  de- 
fendant's request,  he  had  delivered  a  mare  to  the  defend- 

(a)  See  Beg.  v.  GcureU,  23  L.         (6)  2  East,  446. 
J.,  M.  C,  20.  (c)  8  T.  R  335. 
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^J^^^  ant,  to  be  moderately  ridden,  and  that  the  defendant, 
LivBRPooL  maliciously  intending  &c.,  wrongftilly  and  injuriously  rode 
A^oaATioN'*  *^®  mare,  so  that  she  was  damaged  &c.,  it  was  held,  that 
the  defendant  might  plead  his  infancy  in  bar,  the  action 
being  founded  on  a  contract.]  The  present  case  is  distin- 
guishable, as  it  is  wholly  founded  upon  the  representation 
of  the  defendant's  wife,  and  not  upon  a  contract — ^He  also 
cited  Rawlings  v.  Bdl  (a) ;  and  Alderson,  B.,  in  the  course 
of  the  argument,  referred  to  Wyld  v.  Harris  (6). 

Hill,  in  reply. — The  true  rule  appears  to  be  that  which 
has  been  suggested  by  the  Court,  namely,  that  where  the 
husband  is  liable  for  the  torts  of  his  wife,  the  tort  upon 
which  such  liability  is  founded  must  be  a  tort  simpliciter, 
and  not  one  which  is  either  founded  upon  or  connected  with 
a  contract.  Where  the  wife  makes  a  representation  which 
is  in  fact  false,  and  fraudulently  made  to  her  knowledge, 
to  a  third  party,  who,  by  giving  credence  to  it,  is  thereby 
induced  to  enter  into  a  contract,  the  husband  is  not  liable 
for  that  tort,  but  the  party  who  believes  a  representation 
so  made  must  bear  the  consequences  of  his  own  credulity. 
Cooper  V.  Witham  is  a  decision  upon  a  principle  which  is 
equally  applicable  to  infants  and  married  women,  and  it 
may  well  put  persons  upon  their  guard  in  entering  into 
contracts  with  either  the  one  or  the  other.  CatteraU  v. 
Kenyon  and  Rawlings  v.  Bell  do  not  apply  to  this  case. 
In  the  former,  the  only  question  was,  whether  there  was 
evidence  to  go  to  the  jury  of  a  conversion  by  the  wife ;  and 
in  the  latter,  the  present  point  was  not  raised. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  is  a  writ  of  error  from  the  Court  of 
(a)  1C.B.951.  (6)7C.B,999. 
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Passage  of  the  borough  of  Liyerpool.   [His  Lordship  stated        1854. 
the  pleadings  and  proceeded]     The  question  in  this  case      Liverpool 
is,  whether  an  action  will  lie  against  husband  and  wife  Adelphi  Loan 

.  Association 

for  a  false  and  fraudulent  representation  by  the  wife  to  v. 

Fairhurst 

the  plaintiffs,  that  she  was  sole  and  unmarried  at  the  time 
of  her  signing  a  promissory  note  as  surety  to  them  for  a 
third  person,  whereby  they  were  induced  to  advance  a 
sum  of  money  to^at  person. 

We  think  the  action  will  not  lie. 

A  feme  covert  is  unquestionably  incapable  of  binding 
herself  by  a  contract;  it  is  altogether  void,  and  no  action 
will  lie  against  her  husband  or  herself  for  the  breach  of 
it  But  she  is  undoubtedly  responsible  for  all  torts  com- 
mitted by  her  during  coverture,  and  the  husband  must  be 
joined  as  a  defendant  They  are  liable,  therefore,  for  frauds 
committed  by  her  on  any  person,  as  for  any  other  personal 
wrongs.  But  when  the  fraud  is  directly  connected  with 
the  contract  with  the  wife,  and  is  the  means  of  effecting 
it,  and  parcel  of  the  same  transaction,  the  wife  cannot  be 
responsible,  and  the  husband  be  sued  for  it  together  with 
the  wife. 

If  this  were  allowed,  it  is  obvious  that  the  wife  would 
lose  the  protection  which  the  law  gives  her  against  con- 
tracts made  by  her  during  coverture;  for  this  is  not  a 
contract  of  any  kind  which  a  feme  covert  could  make, 
whilst  she  knew  her  husband  to  be  alive,  that  could  not 
be  treated  as  a  fraud.  For  every  such  contract  would 
involve  in  itself  a  fraudulent  representation  of  her  capa- 
city to  sue.  Accordingly,  it  has  been  held  in  the  case 
cited  and  so  much  commented  upon  during  the  argument, 
Cooper  V.  Witham,  reported  in  2  Levinz,  247,  that  the  wife 
could  not  be  bound  in  such  a  case.  It  is  true  that  Ttuis- 
den,  J.,  assigned  another  reason,  viz.  that,  the  wife  having 
represented  herself  to  be  sole,  and  induced  the  plaintiff  to 
marry  her,  it  was  a  felony  in  her,  and  so  no  action  could 
lie  till  the  felony  was  tried;  but  it  was  said  that,  if  the 
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1854.        wife  had  been  pardoned,  by  which  that  objection  was  re- 

LivREPoot     moved,  yet  it  seemed  the  action  would  not  lie,  and  the 

^AiS^^wo^  r«"^^  ^a^>  t^t  i*  sounded  in  contract.    The  case  is  also 

^    V'  reported  in  1  Sid.  875;  there  one  of  the  reasons  stated 

Fairhurst. 

was,  that  the  ground  of  the  action  was  "  the  communici^ 
tion  and  contract  of  the  wife."" 

In  the  case  of  an  infant^  it  was  held,  for  a  similar  reason, 
that  he  could  not  be  made  liaUe  for  a  fiwudulent  repre- 
sentation that  he  was  of  full  age,  whereby  the  plaintiff 
was  induced  to  contract  with  him:  Johnsan^r.  Pye  (a) ;  and 
in  the  latter  report  it  was  said,  that  if  the  action  should 
be  maintainable,  all  the  pleas  of  in&ncy  would  be  taken 
away,  for  sudh  affirmationa  are  in  every  contract 

Judgment  reversed, 
(a)  lSid.S58;  IKeUdlS. 


Jan.Zl.  HoLLAHD  and  Others,  Churchwardens  and  Overseers  of 
the  Parish  of  Whittington,  Salop,  v.  Richam)  Lba  and 
two  Others. 

inMait:h,i845,  X  HIS  was  an  action  brought  by  the  churchwardens  and 
minated  and  ovcrsecrs  of  the  parish  of  Whittington,  in  the  county  of 
t^^^tZ'  S*^^P'  "P^"^  *  *>^^^  dated  the  »th  of  May,  1845,  made  by 
^^'h^^w       *^^  defendant  Eichard  Lea,  upon  his  being  elected  the  as- 

by  the  inhabi- 
tants in  yestiy 

asBembled,  at  the  yearly  aalazy  of  27 L  In  May  foUawing  he  entend  into  a  bond,  with  two  iwetieiL 
as  a  security  for  the  faithful  execution  of  the  office,  under  the  59  Geo.  8,  c.  12.  The  condition  of 
this  bond,  which  was  in  the  usual  fonn»  recited  that  statute,  and  that  R.  L.  had  been  duly  nomi- 
nated and  elected  at  the  annual  salary  of  27/.  R.  L.  then  proceeded  to  peifoim  the  datia  of  the 
office.  In  March,  1846,  at  a  restry  duly  held,  a  resolution  was  come  to,  that  the  permanent  over- 
Beer*s  sakiy  (meaning  R.  L.'s)  should  be  raised  from  27/.  to  S5L  a  year,  including  all  other  eztia 
charges.  In  June,  1846,  a  warrant  of  the  appointment  of  R.  L.  as  assistant  orerseer  was  aiirned 
and  sealed  by  two  justices  of  the  peace.  This  warrant  recited  that  R.  L.  had  been  nominated  and 
elected  in  March,  1846,  at  the  yearly  salary  of  S5L  Subsequently  to  June,  1846,  R.  L.  had  acted 
as  assistant  oTerseer,  but  had  become  a  de&ulter  to  a  considerable  amount. 

In  an  action  on  the  bond  by  the  succeeding  overseers  agaioft  the  sureties,— J^eM,  that  there  nerer 
had  been  an  appointment  by  the  justices  upon  the  nomination  and  ekction  of  March,  1846,  at  an 
annual  salary  of  771^  upon  which  the  bond  had  been  giten,  inasmuch  as  the  iwpointment  was  made 
in  pursuance  of  the  resolution  of  March,  1 846,  at  the  increased  sahtiy  of  86/. ;  and  therefore,  that  R. 
L.  had  noTcr  been  duly  appointed  assistant  0Yer8eer,and  the  sureties  were  not  liable.  Per  PoUocJL 
C.  B.,  Pwhe,  B.,  and  Aldenon,  B. ;  dissentiente  Martin^  B. 
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sistant  overseer  of  the  parish^  and  by  the  other  two  de-      ^804 
fendants  as  his  sureties. 

The  bond  was  in  the  usual  form.  The  condition  was 
set  out  in  the  declaration;  and,  after  reciting  that  by  the 
Stat.  59  Geo.  3^  a  J  2,  it  was  enacted,  that  it  should  be  law* 
fid  for  the  inhabitants  of  any  parish  in  yestry  assembled 
to  nominate  and  elect,  and  afterwards  for  ajay  two  justices 
of  the  peace  to  appoint,  any  discreet  person  to  be  assistant 
overseer  of  such  parish,  with  such  salary,  and  under  such 
regulations  as  in  the  Act  were  directed;  and  that  it  should 
be  lawful  for  the  inhabitants,  upon  such  nomination  and 
election,  to  require  and  take  security  for  the  faithful  exe- 
cution  of  the  office  by  bond  with  sureties;  and  that  at  a 
vestry  meeting  of  the  said  parish,  held  on  the  27th  of 
March,  1846,  the  said  JEUchard  Lea  had  been  duly  nomi- 
nated and  elected  assistant  overseer,  at  a  salary  of  27Z.  per 
year ;  «md  that  the  said  inhabitants  required  him  with  two 
sufficient  sureties  to  enter  into  a  bond  for  the  fiedthful  per- 
formance of  his  duty;  and  that  the  other  two  defendants 
had  consented  to  become  and  were  accepted  as  such  sure* 
ties;  the  condition  was  declared  to  be,  that  if  the  said 
Richard  Lea  should  from  time  to  time  and  at  all  times^ 
during  his  continuance  in  the  office  of  assistant  overseet 
of  the  said  parish,  well  and  faithfully  collect,  &&,  and  pay 
over  and  duly  account  for  the  amount  of  all  rates,  &c. 
the  bond  was  to  be  void.  The  declaration  then  proceeded 
to  aver,  that^  although  the  said  Richard  Lea  was  duly  ap- 
pointed such  assistant  overseer  as  aforesaid,  and  was  and 
remained  such  assistant  overseer  duly  appointed,  for  a  long 
time>  nevertheless,  after  such  appointment,  he  committed 
various  breaches  of  the  conditions  of  the  bond.  The  de- 
fendant Richard  Lea  suffered  judgment  by  default,  but 
the  other  two  defendants  pleaded  in  bar  to  the  action. 

The  plea  upon  which  the  present  question  arose,  was  a 
traverse  of  the  averment  above  stated,  viz.  that  the  said 
Richard  Lea  was  not  duly  appointed,  nor  did  he  remain 


^32  £XCU£QUER  RBTORTS. 

1854         assistant  overseer  of  the  said  parish,  in  manner  and  form 
Holland      ^  ^^  ^^^  ^^^  declaration  alleged;  upon  which  plea  issue 
LiA.         ^^^  joined. 

The  cause  came  on  to  be  tried  before  Martin,  B.,  at  the 
Sittings  after  last  Trinity  Term,  when  the  following  facts 
were  admitted  or  proved : — 

On  the  27th  of  March,  1845,  at  a  vestry  of  the  parish 
duly  held,  Richard  Lea  was  nominated  and  elected  assis- 
tant overseer,  in  the  room  of  one  Mr.  J.  Yenables  deceased; 
and  it  was  understood,  although  not  mentioned  in  the  mi- 
nutes of  the  vestry,  that  his  salary  was  to  be  27t  a  year, 
with  certain  extras.-  On  the  25  th  of  April,  1845,  (having 
been  required  to  provide  sureties,)  he  proposed  to  the 
vestry,  that  the  other  two  defendants  should  become  such, 
and  they  were  accepted;  and  on  the  9th  of  May,  he  and 
they  duly  executed  the  bond  declared  on  in  the  present 
action.  Richard  Lea  then  proceeded  to  collect  the  rates, 
and  do  all  the  other  duties  of  the  office  of  assistant  over- 
seer, but  no  warrant  of  appointment  was  made  by  two  jus- 
tices until  the  25th  of  June,  1846.  In  the  meantime, 
namely,  on  the  19th  of  March,  1846,  at  a  vestry  duly  held, 
a  resolution  was  come  to,  which  was  entered  in  the  vestry 
book  in  the  words  following — "Resolved,  that  the  perma- 
nent overseer's  salary  (meaning  Richard  Lea)  should  be 
raised  from  272^  to  352.  a  year,  including  all  other  extra 
charges." 

On  the  26th  of  June,  1846,  two  justices  signed  a  war- 
rant of  appointment  in  the  following  form : — 

"  Parish  of  Whittington,  in  the  county  of  Salop,  (to  wit). 
Whereas  the  inhabitants  of  the  parish  of  Whittington, 
in  the  county  of  Salop,  in  vestry  assembled  in  the  said 
parish,  on  the  19th  day  of  March,  1846,  did  nominate  and 
elect  Richard  Lea,  of  the  said  parish  of  Whittington,  to  be 
assistant  overseer  of  the  poor  of  the  said  parish  of  Whit- 
tington, and  did  determine  that  he  should  collect  the  rates, 
make  out  the  poor  rate  assessments,  and  execute  and  per- 
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form  all  the  duties  of  the  office  of  an  overseer  of  the  poor  ^}^^ 
of  the  said  parish,  and  did  fix  the  yearly  sum  of  35^.  as  and 
for  the  salary  of  the  said  Richard  Lea,  for  the  execution 
of  the  said  office.  .  Now  we,  two  of  her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  county  of  Salop,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  do 
hereby  appoint  the  said  Richard  Lea  to  be  an  assistant 
overseer  of  the  poor  of  the  said  parish  of  Whittington. 
And  we  do  hereby  authorise  and  empower  him  to  execute 
and  perform  the  said  duties,  and  to  receive  the  salary  so 
as  aforesaid  fixed  by  the  said  inhabitants  in  their  said 
vestry. 

"  Given  under  our  hands  and  seals  this  25th  day  of  June, 

1846. 

(Signed)  Dungannon,  (l.  s.) 

Thomas  Lovett,  (l.  s.)" 

It  was  admitted  that,  subsequent  to  June,  1846,  Richard 
Lea  acted  for  several  years  as  assistant  overseer,  and  had 
become  a  defaulter  during  that  period  to  a  considerable 
amount 

It  was  thereupon  contended,  on  behalf  of  the  defend- 
ants, that  Richard  Lea  had  never  been  duly  appointed, 
and  therefore  that  the  issue  raised  by  the  second  plea 
ought  to  be  entered  for  the  defendants.  The  learned 
Judge  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  plaintiffs,  leave  being  reserved  to  the  defendants  to 
move  to  enter  the  verdict  upon  the  second  issue  for  them.* 

In  last  Michaelmas  Term,  Watson  obtained  a  rule  ac- 
cordingly, the  Court  having  taken  time  to  consider  whether 
a  rule  nisi  ought  to  be  granted. 

Keating  and  Eaymond  shewed  cause  in  the  same  Term 
(Nov.  23). — ^The  plaintiffs  are  entitled  to  retain  the  ver- 
dict upon  the  issue  raised  by  the  second  plea,  inasmuch 
as  Richard  Lea  was  duly  appointed  to  the  office  of  assist- 
ant overseer  of  the  poor.    The  stat  59  Geo.  3,  a  12,  in 


434  RXOHBQUER  REFOBT& 

1654  pursuance  of  which  the  bond  is  given  and  the  appointment 
is  made,  does  not  specify  any  particular  times  at  which 
the  nomination,  election,  and  appointment,  are  to  be 
made.  The  justices  are  required  to  appoint,  upon  the  no- 
mination and  election  of  the  inhabitants  of  the  parish  in 
vestry  assembled  under  the  7th  section ;  but  the  Act  does 
not  make  it  essential  to  the  validity  of  the  appointment 
that  the  warrant  of  the  justices  should  recite  the  date  of 
such  prior  proceedings.  The  warrant  would  be  sufficient 
if  the  dates  were  omitted.  Here  the  recital  of  the  nomina- 
tion and  election  as  having  taken  place  in  March,  1846, 
is  a  mere  mistake.  [Parke,  B. — The  defendants'  main  ob- 
jection is,  that  the  overseer  was  not  appointed  at  the  salary 
which  was  fixed  when  his  election  and  nomination  was 
made.]  There  was  no  new  nomination  and  election  when 
the  salary  was  increased  from  27i.  to  SSL  per  annum ;  what 
then  took  place  amounted  merely  to  an  alteration  of  the 
salary,  leaving  the  office  itself  unaffected.  The  recent  case 
o{  Frank,  App.,  and  Edwards,  Resp.  (a),  decides  that  an  al- 
teration in  the  salary  does  not  affect  the  liability  of  the  sure- 
ties, unless  the  amount  of  the  salary  be  made  an  essential 
ingredient  in  the  contract  of  indemnity.  There  is  no  stipu- 
lation of  that  character  to  be  found  in  the  condition  of  this 
bond;  and  the  simple  fact  of  the  officer's  salary  being  great- 
er than  it  was  at  the  time  the  bond  was  entered  into  by  the 
sureties,  does  not  alter  their  position.  There  was  but  one 
nomination  and  election,  which  took  place  in  March,  1845 ; 
and  the  simple  question  is,  whether  the  officer  was  ap- 
pointed to  discharge  the  duties  of  the  office  faithfully,  that 
being  in  substance  the  effect  of  the  condition  of  the  bond. 
[Akh^son,  B. — The  difficulty  appears  to  be  this:  The  sta- 
tute requires  the  salary  to  be  fixed  by  the  inhabitants  in 
vestry  assembled.  The  salary  was  fixed  at  272.,  and  that 
amount  is  specified  in  the  bond;  but  the  appointment  was 

(a)  8  Exch.  214. 
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to  a  salary  of  352.]  The  case  of  Frtmk  and  Edwards  em-  1854. 
swers  that  objection.  [Parte,  B. — The  defendants  say  that 
there  never  was  an  appointment  in  pursuance  of  the  no- 
mination and  election  of  March,  1846 ;  but  that  the  ap- 
pointment was  professedly,  and  in  fact,  made  upon  what 
took  place  in  March,  1846.  Now,  in  order  to  make  the 
bond  a  transferable  instrument,  so  as  to  entitle  the  plain- 
tiffs to  sue  upon  it,  they  must  shew  that  the  requirements 
of  the  statute  have  been  duly  followed.  It  appears  to  me, 
as  at  present  advised,  that  there  never  was  such  an  ap- 
pointment as  the  inhabitants  of  the  parish  contemplated.] 
There  never  was  in  fact  but  the  one  nomination  and  election 
in  March,  1845.  It  is  therefore  submitted,  that  the  re- 
quisites of  the  statutes  have  been  sufElciently  complied 
with  to  create  a  valid  appointment. 

Watson  and  2%n4pp  in  support  of  the  rule. — ^The  59 
Geo.  3,  a  12,  s.  7,  under  which  this  bond  was  given,  and 
upon  which  its  transferability  depends,  prescribes  three 
separate  matters  to  be  observed,  to  make  the  appointment 
and  the  bond  effectual  Ist  There  must  be  a  nomination 
and  election  by  the  inhabitants  in  vestry;  2ndly,  a  bond 
is  to  be  given ;  and  3rdly,  the  justices  are  to  appoint  the 
person  so  nominated  and  elected.  Now,  until  the  appoint- 
ment takes  place,  no  office  is  created,  and  the  bond  does 
not  take  effect  And  moreover,  at  the  time  of  such  nomi- 
nation and  election,  the  duties  to  be  performed  by  the 
officer  are  to  be  determined  and  specified,  and  the  inhabit- 
ants must  then  fix  such  yearly  salary  as  they  shall  think 
fit  When  the  appointment  takes  place  upon  such  a  nomi- 
nation and  election,  the  office  is  complete,  and  the  bond 
is  in  force,  but  not  before.  The  justices  have,  in  making 
the  appointment,  a  judicial  act  to  perform.  They  may  be 
of  opinion  that  the  amount  of  the  salary  which  has  been 
fixed  is  improper,  as  being  either  too  large  or  too  small. 
It  has  been  urged  that  the  amount  of  the  salary  is  unim- 
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1854.        portant,  but  in  this  stage  of  the  proceedings  the  statute 
makes  it  material.    It  may  be  that,  after  the  appointment 
has  been  duly  made,  and  when  the  bond  is  in  operation, 
the  salary  may  be  altered  without  affecting  the  liability  of 
the  sureties.    Frank,  App.,  Edwards^  Resp.,  proceeded  upon 
that  ground,  for  there  the  alteration  in  the  salary  took 
place  after  the  appointment,  and  the  oflScer  not  having  re- 
signed, and  there  being  no  revocation  of  the  appointment* 
the  Court  held  that  the  sureties  were  not  discharged.    But 
the  7th  section  expressly  provides,  that  the  person  so  ap- 
pointed shall  continue  to  be  an  assistant  overseer  of  the  poor 
until  he  shall  resign  such  office,  or  until  his  appointment 
shall  be  revoked  by  the  inhabitants  of  the  parish  in  vestry 
assembled.    If  the  justices  were  to  refuse  to  appoint  to'^the 
salary  fixed  by  the  vestry,  the  inhabitants  would  be  under 
the  necessity  of  meeting  again,  in  order  to  make  a  new 
nomination  and  election.    Here  the  appointment  is  to  one 
office,  essentially  differing  from  that  to  which  the  officer 
was  nominated  and  appointed,  as  is  recited  in  the  bond. 
[AJdereon,  R — The  justices  cannot  appoint  to  more  than 
has  been  agreed  to  by  the  inhabitants;  but  whether  the 
appointment  would  be  good  if  the  justices  were  to  ap- 
point to  less  than  has  been  agreed  upon,  is  another  ques- 
tion.   Parke,  B. — That  is  a  speculative  point,  which  may 
be  left  to  be  decided  when  it  arises.]     There  is  no  doubt 
that  the  recital  in  the  warrant  is  not  a  mere  mistake  in 
the  date,  for  it  was  clearly  the  intention  of  the  justices 
to  appoint  upon  the  second  election  and  nomination  of 
March,  1846.    The  salary  of  the  assistant  overseer  is  made 
material,  both  by  the  statute  and  the  recital  in  the  con- 
dition of  the  bond,  and  in  this  respect  the  case  is  similar 
to  that  of  Lord  Arlington  v.  Merricke  (a). 

Cur.  adv.  vult. 
(a)  2  WmH.  Sannd.  411. 
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The  learned  Judges,  differing  in  opinion,  now  delivered        1854. 
their  opinions  seriatim. 

Martin,  B. — ^This  was  a  rule  obtained  by  Mr.  Watson 
to  enter  a  verdict  for  the  defendants  John  Lea  and  Samuel 
Lea.  [His  Lordship,  after  stating  the  pleadings  and  the 
facts  of  the  case,  as  set  forth  in  the  commencement  of  the 
report,  proceeded] 

Upon  these  facts,  it  was  submitted  by  the  learned  coun- 
sel for  the  defendants  John  and  Samuel  Lea^  that  they 
were  entitled  to  have  the  issue  upon  the  above  plea  found 
for  them.    I  directed  a  verdict  to  be  entered  for  the  plain- 
tiffs, giving  the  defendants  leave  to  move  to  enter  the  ver- 
dict for  them,  if  the  Court  thought  them  so  entitled.    A 
rule  was  obtained  for  this  purpose,  and  the  point  has  been 
argued  before  us.    The  argument  on  behalf  of  the  defend- 
ants was,  that  the  liability  of  the  sureties  depended  upon 
the  nomination  and  election  of  R  Lea  to  be  assistant 
overseer  in  March,  1845;  and  that,  unless  his  appointment 
by  the  two  justices  was  in  pursuance  of  this  election  and 
nomination,  R  Lea  never  was  such  an  assistant  overseer 
or  officer  as  the  other  two  defendants,  his  sureties,  were 
responsible  for;  that  they  were  only  liable  in  respect  of 
defaults  by  him  as  an  officer  whose  office  was  inchoate  at 
the  time  of  the  execution  of  the  bond ;  that,  in  truth,  the 
election  and  nomination  of  R  Lea  in  1845,  was  one  upon  • 
a  salary  of  272^  a  year,  which  was  abrogated  and  annulled 
by  what  took  place  in  March,  1846,  which  in  substance 
amounted  to  a  new  nomination  and  election  at  a  salary 
of  352.  a  year;  and  that  the  appointment  by  the  justices 
was  made  in  express  terms  upon  such  nomination  and 
election. 

On  behalf  of  the  plaintiffs  it  was  agreed,  that,  in  order 
to  render  the  defendants  responsible  upon  the  bond  in 
question,  it  was  essential  that  R  Lea  should,  at  the  time 
of  his  defalcation,  have  been  assistant  overseer  by  virtue 

VOL.  IX.  O  Q        .  BXOH. 
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1864.  of  his  nomination  and  election  in  1845,  and  that  his  office 
must  then  have  been  inchoate;  but  it  was  argued  that  the 
above  contention  on  behalf  of  the  defendants  was  grounded 
on  a  fallacy,  and  that  in  reality  and  truth  there  was  no 
nomination  or  election  of  R  Lea  as  assistant  overseer  in 
1846  at  all;  that  his  real  and  only  nomination  and  elec- 
tion was  in  1846 ;  and  that  what  occurred  in  ]  846  was  the 
mere  raising  of  his  salary,  which  was  neither  a  resignation 
of  his  office  by  him,  nor  a  revocation  of  it  by  the  parish: 
and  the  case  of  Frank  v.  Edwards  (a)  was  cited  as  an  au- 
thority, alleged  by  the  counsel  for  the  plaintiffs  to  be  in 
point;  and  it  was  further  contended,  that,  if  this  were  so, 
the  misrecital  or  false  recital  in  the  warrant  of  the  jus- 
tices was  of  no  consequence,  and  did  not  affect  the  appoint- 
ment 

In  my  opinion  the  latter  aigument  is  correct 
The  Stat  59  Geo.  3,  c.  12,  s.  7,  under  which  the  bond 
was  taken,  enacts,  that  it  shall  be  lawful  for  the  in- 
habitants of  a  parish  in  vestry  assembled  to  nominate 
and  elect  any  discreet  person  to  be  assistant  overseer, 
and  to  determine  and  specify  his  duties,  and  to  fix  such 
yearly  salary  as  they  think  fit;  and  it  shall  be  lawful  for 
any  two  justices  of  the  peace,  by  wairant  under  their 
hands  and  seals,  to  appoint  any  person  so  nominated  and 
elected  to  be  assistant  overseer  for  such  purposes,  and 
'  with  such  salary  as  shall  have  been  fixed  by  the  inhabit- 
ants in  vestry;  and  every  person  so  appointed  shall  con- 
tinue to  be  assistant  overseer  until  he  shall  resign,  or 
until  his  appointment  shall  have  been  revoked  by  the  in- 
habitants in  vestry;  and  it  shall  be  lawful  for  the  inhabit- 
ants, v/p<m  the  nominatiiyn  a/nd  decUon  of  the  assistant 
overseer,  to  require  and  take  security  for  the  faithful 
execution  of  his  office  by  bond,  and  with  or  without  sure- 
ties, as  they  may  think  fit. 

(a)  8  Ezch.  214. 
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In  the  present  case,  it  is  quite  clear  that  a  nomination 
and  election  of  B.  Lea  to  be  assistant  overseer  took  place 
on  the  27th  of  March,  1845,  and  the  bond  in  question  was 
taken  upon  that  nomination  and  election,  in  strict  con- 
formity with  the  directions  in  the  statute.  For  it  is  ex- 
pressly enacted,  that  it  is  upon  the  nomination  and  elec- 
tion by  the  vestry,  and  not  upon  the  appointment  by  the 
justices,  that  the  bond  is  to  be  taken.  The  appointment 
is  to  be  a  thing  done  subsequently. 

The  question  then  arises,  was  there  any  nomination  and 
election  of  K.  Lea  to  be  assistant  overseer,  either  in  fact  or 
in  law,  other  than  that  which  took  place  in  March,  1845? 
And  I  am  of  opinion  that  there  was  not.  That  which 
took  place  on  the  19th  of  March,  1846,  is  stated  in  the 
minutes  of  the  vestry,  viz.  that  the  assistant  (there  called 
the  permanent)  overseer's  salary  should  be  raised  from  272. 
to  352.  a  year;  and  it  seems  to  me,  that  in  this  resolution 
the  office  of  assistant  overseer  was  treated  as  being  full, 
and  B.  Lea  treated  as  the  officer;  and  that  it  was  never 
contemplated  by  any  one  that  R  Lea  either  resigned  the 
benefit  of  his  election  in  the  previous  year,  or  that  the 
inhabitants  understood  him  to  do  so,  or  themselves  meant 
to  revoke  it;  on  the  contrary,  I  think  they  adopted  and 
recognised  his  nomination  and  election  in  March,  1845, 
and  merely  did  what  they  in  terms  professed  to  do,  viz. 
raised  his  salary  from  272.  to  352.  a  year.  I  am  therefore 
clearly  of  opinion,  that  in  point  of  fact  there  was  no  new 
nomination  and  election  in  March^  1846.  I  am  also  of 
opinion,  that  what  then  took  place  did  not  amount  to  a 
new  nomination  and  election  in  point  of  law;  and  it  seems 
to  me  that  the  case  oi  Frank  v.  Edwards  is  a  direct  autho- 
rity for  this  view.  In  that  case  the  assistant  overseer  was 
nominated  and  elected,  and  his  salary  fixed  at  1 62.  a  year, 
and  upon  this  nomination  and  election  his  appointment 
was  made  by  the  justices,  and  the  bond  executed  by  his 
sureties.    His  duties  being  afterwards  leissened,  he  agreed 

aa2 
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1854.  with  the  vestry  to  continue  in  office  at  a  salary  of  I42L 
a  year,  and  after  that  time  became  a  defaulter.  It  was 
held  by  the  Court,  that  the  reduction  of  salary  did'  not 
amount  to  a  resignation  or  revocation  of  the  office,  and 
that  the  assistant  overseer  continued  in  office  under 
his  original  election  and  nomination,  although  at  a  re- 
duced salary,  and  that  his  sureties  were  still  responsible, 
and  not  discharged.  Baron  Parke^  in  delivering  the  judg- 
ment of  the  Court,  said,  that  the  condition  of  the  bond 
did  not  contain  any  stipulation  by  which  the  sureties  were 
to  be  exempted  from  liability  in  case  there  should  be  a 
reduction  of  the  salary;  that  if  the  sureties  had  so  de- 
sired, they  should  have  had  a  stipulation  inserted  in  the 
condition  to  that  effect;  and  that  the  assistant  overseer 
still  continued  in  his  office  under  the  old  appointment, 
and  that  the  sureties  were  therefore  liable,  notwithstand* 
ing  that  the  salary  was  reduced. 

Now  I  think  the  reasoning  of  this  judgment  correct; 
and,  as  it  seems  to  me  absurd  to  suppose  that  there  is  any 
distinction  between  the  effect  of  reducing  the  salary  and 
raising  it,  that  the  case  is  conclusive  to  shew  that  the  real 
status  of  B.  Lea^  after  the  vestry  meeting  of  the  I9th  of 
March,  1846,  was  this,  viz.  that  he  was  the  assistant  over^ 
seer  duly  nominated  and  elected  at  the  vestry  meeting  of 
the  27th  of  March,  1845,  but  with  his  then  stipulated 
salary  of  271  a  year  increased  to  361  by  virtue  of  the  reso- 
lution of  the  vestry  of  the  19th  of  March,  1846;  and  that 
this  increase  of  salary  did  not  affect  the  liability  of  the 
defendants,  who  were  his  sureties  in  the  bond. 

If  I  am  right  in  this,  the  only  question  which  remains 
is  as  to  the  operation  of  what,  in  my  view,  is  a  false  re- 
cital or  misrecital  in  the  appointment  by  the  justices. 
There  is  nothing  in  the  Act  to  prescribe  the  time  at  which 
the  appointment  is  to  be  made.  The  appointment  is  to 
be  of  the  person  nominated  and  elected  by  the  inhabitants, 
for  such  purposes,  and  with  such  salary,  as  they  shall  have 
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fixed.    As  I  have  already  said,  in  my  opinion,  at  the  time        1354. 
when  the  warrant  was  executed,  R  Lea  was  the  person      Holland 
nominated  and  elected  by  the  inhabitants  in  March,  1845,         ^^ 
with  an  increased  salary  of  352.  a  year,  as  fixed  by  them 
in  March,  1846;   and  it  was  a  mistake  in  the  recital 
of  the  warrant  of  appointment,  when  it  stated  that  R  Lea 
was  nominated  and  elected  in  March,  1846,  he  in  reality 
having  been  nominated  and  elected  in  March,  1 845,  and 
that  it  was  only  his  salary  which  was  increased  in  March, 
1846.    This  mistake  was,  I  think,  of  no  consequence,  upon 
the  principle  of  ^' utile  per  inutile  non  vitiatur;^'  and  I 
think  he  was  rightly  and  duly  appointed  assistant  over- 
seer by  the  warrant  in  question,  the  appointment  being 
perfectly  good  if  this  part  of  the  recital  be  struck  out 

For  these  reasons,  I  am  of  opinion  that  the  issue  in  ques- 
tion ought  to  be  found  for  the  plaintiffs,  viz.  that  R  Lea 
was  duly  appointed,  and  did  remain,  assistant  overseer 
in  manner  as  alleged;  and  that  his  sureties  are  liable  on 
the  bond.  I  think,  therefore,  the  plaintiffs  are  entitled  to 
retain  the  verdict  which  has  been  entered  for  them,  and 
that  this  rule  should  be  discharged. 

Aldebson,  B. — I  entertain  a  different  opinion  from  that 
which  has  been  expressed  by  my  Brother  Martin,  It 
seems  to  me  the  true  construction  of  the  59  Geo.  3  essen- 
tially differs  from  that  which  my  learned  Brother  suggesta 
I  think  the  meaning  of  the  59  Geo.  3  is  to  create  a  par- 
ticular and  specified  office;  and  the  only  office  which  the 
justices  under  that  section  could  appoint  to,  is  an  office 
which  by  the  Act  has  certain  specified  duties  to  it,  and  a 
certain  fixed  salary  annexed  to  it  Both  these  are  parts 
of  the  office,  and  the  inhabitants  in  vestry  assembled  are 
bound  to  appoint  the  duties,  and  to  fix  the  salary.  The 
justices  can  only  appoint  an  officer  with  those  fixed  duties 
and  that  fixed  salary.  Here  the  inhabitants  so  assembled 
appointed  an  officer  with  certain  fixed  duties,  and  they 
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ISM.  appoint  to  it  a  certain  fixed  salary.  The  bond  then  ia  given 
for  the  discharge  of  the  duties  of  the  overseer  thus  con-^ 
stituted,  and  after  this  the  inhabitants  in  vestry  choose  to 
alter  the  salary.  I  think  therein  they  have  created  a  new 
office,  and  that  to  this  new  office,  and  to  this  alone,  the 
justices  have  appointed  the  overseer.  The  bond,  there- 
fore, was  not  given,  in  my  opinion,  for  the  proper  discharge 
of  the  duties  oiihis  office,  but  of  another;  and  therefore, 
although  the  party  has  not  discharged  the  duties,  his  sure- 
ties are  not  liable.  This,  I  believe,  is  the  opinion  also  of 
the  other  members  of  the  Court 

Pollock,  C.  B. — [His  Lordship,  after  stating  that  the 
judgment  which  he  was  about  to  pronounce,  was  that  of 
Parkey  B.,  and  of  his  Lordship,  proceeded] — We  are  of 
opinion  that  the  issue  of  no  appointment  ought  to  be  found 
for  the  defendants.  The  argument  for  the  defendants  was, 
that,  according  to  the  true  construction  of  the  condition  of 
the  bond,  the  sureties  were  responsible  only  for  the  per- 
formance of  the  duties  of  assistant  overseer  after  his  ap- 
pointment by  the  justices,  by  virtue  of  the  resolution  of 
vestry,  held  on  the  27th  of  March,  1845,  recited  in  the 
bond,  and  during  the  continuance  of  the  office  to  which 
he  should  be  so  appointed,  and  that  the  evidence  shewed 
that  no  appointment  was  made  pursuant  to  that  resolu- 
tion; and  we  are  of  that  opinion. 

To  render  this  bond  valid,  so  far  as  to  entitle  succeed- 
ing churchwardens  and  overseers  to  sue  upon  it  (and  the 
plaintiffs  are  the  succeeding  overseers)  it  must  be  made 
according  to  the  statute;  and  the  provisions  of  the  statute 
are  clear,  that  the  vestry  may  require  sureties  for  the  faith- 
ful discharge  of  the  duties  of  the  office  to  which  he  shall 
be  afterwards  appointed,  and  that  is  the  sort  of  bond  which 
may  be  put  in  suit  by  the  succeeding  churchwardens  and 
overseers. 

By  the  resolution  of  vestry  of  the  27th  of  March,  1845, 
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Lea  was  nominated,  at  a  salary  of  272.  a  year.   The  vestry        1854; 
required  sureties  for  the  performance  of  his  duties,  which      Holland 
could  only  be  the  duties  incumbent  on  him  after  his  ap-         J'- 
pointment  by  the  justices,  and  pursuant  to  the  nomination ; 
and  the  duties  are  required  to  be  specified  in  the  warrant 
of  appointment  which  is  to  be  made. 

The  condition  of  this  bond,  which,  to  cause  it  to  be  law- 
fully put  in  suit  by  the  succeeding  churchwardens  and 
overseers,  must  be  according  to  the  statute — must  be  con- 
strued with  reference  to  the  statute,  and  read  as  if  it  waa 
for  the  faithful  performance  of  the  duties  of  the  office 
according  to  the  appointment  to  be  made  pursuant  to 
the  resolution  and  nomination  of  March,  1845. 

Now,  the  objection  is,  that  no  appointment  was  ever 
made  pursuant  to  that  resolution  and  nomination;  and 
consequently  the  office,  for  the  due  execution  of  which  the 
bond  was  given  and  the  sureties  became  responsible,  never 
existed. 

It  seems  to  us  to  be  clear  that  the  justices,  in  making 
the  appointment  of  June  25, 1846,  did  not  mean  to  act  on 
the  nomination  of  March,  1845;  and  therefore  the  re- 
cital in  their  appointment  of  June,  1846,  cannot  possibly 
be  considered  as  a  mistake  for  that  of  March,  1845;  and 
consequently,  that  the  issue,  that  no  appointment  was 
duly  made,  which  must  mean  according  to  the  resolution 
of  March,  1845,  in  respect  of  which  the  bond  was  taken, 
must  be  found  for  the  defendants. 

Rule  absolute. 
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/^^.  31.  BoELAKDTS  V.  Hasbisok  and  Others. 

Bythetermiof  ±H^  following  case  was  stated  (a)  for  the  opinion  of 

a  BhilJ^Sto^'  this  Court,  without  pleadings,  hj  consent  and  by  an  order 

S^dA^  pf  Parke,  B.,  made  in  pursuance  of  the  15th  &   16th 

toioadafuU  Vict.  c.  76,  s.  46.    Either  party  was  to  be  at  liberty  to 

caigo  of  coals,  haTO  the  facts  turned  into  a  special  verdict,  in  which  case 

to  p^^S^  ^^^  necessary  pleadings  were  to  be  prepared.        ^ 

Report  of  San  Qj^  the  14th  July,  1852,  a  charterparty  was  made  in 

fiancuco  or  •         y^ 

any  of  the  land-  Loudon  between  the  plaintiff  as  owner  of  the  ship  "Ge- 
In^the  watora  of  nenJ  Chassfe,"  and  the  defendants;  which  charterparty 
SSSrr-    ^wasfoUows:- 
dischamthe         "It  is  this  day  mutually  agreed  between  Messrs.  J- 

cargo,  the  cargo  *      w 

to  be  taken  from  Boclaudts  &  Co.,  owners  of  the  good  ship  or  vessel  called 
ve»§ra<»ordhig  ^^^  '  General  Chassfe,'  of  the  burden  of  604  tons  Dutch 
rfAeporLwid  ^^8^^*®'  ^^  thereabouts,  now  in  Rotterdam,  and  Messra 
at  the  expense  R.  Harrison  &  Co.,  of  Loudon,  merchants.  That  the 
freighters.  The  said  ship,  being  tight,  staunch,  and  strong,  and  in  every' 
pdd'uil^       way  fitted  for  the  voyage,  shall  proceed  to  Cardiff,  and 

fourths  in  cash 

on  thejindl  tailing  of  the  veuel/rom  ike  port  of  hading^  less  two-and-a-half  per  cent  discount  and 
costs  of  insurance  on  the  amount,  and  remainder  in  cash  at  the  current  rate  of  exchange  on  right 
and  true  delivery  of  the  cargo. 

The  docks  at  Cardiff  communicate  with  the  sea  at  high  water  by  means  of  dock-gates,  and  from 
these  sates  down  to  low  watermark  there  is  a  ship  canal,  whicli  was  made  under  an  Act  of  Parlia- 
ment (1  Will.  4,  ci  cxxxiii.),  no  vessel  being  able  to  enter  or  leave  the  docks  except  by  passing 
along  this  canal.  Vessels  using  the  canal  have  to  pay  certain  toUs,  and  cannot  hoist  sail  there, 
and  are  also  subject  to  the  directions  of  the  dockmaster,  who  is  at  liberty  to  stop  them. 

The  vessel  loaded  a  complete  cargo,  and  being  fully  equipped  for  sea,  with  a  pilot  on  board,  got 
out  of  the  docks;  but  in  proceeding  down  the  canal  in  tow  of  a  steam  tug  she  grounded.  She  after- 
wards got  off  and  returned  towards  the  docks,  but  was  refused  admittance  by  the  dockmaster,  and 
subsequently  became  a  wreck  outside  the  dock-gates : — HtXdf  that,  by  the  terms  '*  the  final  sailing 
of  the  vessel  from  the  port  of  loading  *  must  be  understood  the  final  departure  of  the  vessel  from 
the  port  of  Cardifi^  so  as  to  be  out  of  the  limits  of  the  artificial  port  and  at  sea;  and  therefore,  that 
as  that  time  had  never  arrived,  the  three-fourths  of  the  freight  was  not  payable. 

(a)  The  case  oommenoed  with  the  brie&,  in  addition  to,  or  in 

a  statement  of  the  time  when  the  lieu  of  that  of  the  date  of  the 

writ  was  issued.    The  Court  has  dedaraiion;  the  latter  date  being 

frequently  intimated  that  such  a  frequently  immateriaL 
statement  should  be  inserted  in 
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there  load  in  turn,  in  the  customarj  manner,  from  the  1S54. 
agents  of  the  said  charterers,  a  full  and  complete  cargo 
of  coals,  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  apparel,  provi- 
sions, and  fumitiure.  The  captain  to  have  a  sufficient 
quantity  of  coals  on  board  at  port  of  loading  for  ship's 
use  for  the  voyage,  independent  of  the  cargo,  such  quan- 
tity to  be  indorsed  by  the  charterers'  agents  on  the  bills 
of  lading  and  captain's  charterparty;  and  being  so  load- 
ed shall  therewith  proceed  to  San  Francisco  or  any  of 
the  landing  places  within  the  waters  of  San  Francisco, 
or  so  near  thereunto  as  she  can  safely  get,  and  there  dis- 
charge the  cargo  from  alongside,  or  alongside  a  steamer  if 
required,  or  wherever  she  can  safely  deliver  afloat,  upon 
being  paid  freight  at  the  rate  of  70^.  British  sterling  per 
ton  (of  20  cwt),  delivered  and  weighed  according  to  the 
custom  of  the  port  of  discharge,  being  in  full  of  all  port 
charges,  pilotages,  and  Dover  and  Ramsgate  harbour  dues, 
(restraints  of  princes,  the  act  of  God,  the  Queen's  enemies, 
Are,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  what  nature  and  kind  so- 
ever, during  tlie  said  voyage  always  excepted).  The 
cargo  to  be  taken  from  alongside  the  said  vessel  accord- 
ing to  the  custom  of  the  port,  and  at  the  expense  and  risk 
of  the  said  freighters.  The  freight  to  he  paid  (hree-fouriha 
in  cash  on  Oie  final  sailing  of  tiie  vessel  from  the  port  of 
loading^  less  2^  per  cent  discount  and  cost  of  insurance  on 
the  amount,  and  remainder  in  cash  at  the  current  rate  of 
exchange  on  right  and  true  delivery  of  the  cargo.  The 
vessel  to  be  delivered,  weather  permitting,  at  the  rate  of 
not  less  than  twenty  tons  of  coal  per  day,  holidays  ex- 
cepted, from  the  time  of  her  being  ready  to  unload  and  in 
trim  to  deliver,  as  customary,  and  twenty  days  on  demur- 
rage over  and  above  the  said  lying  days,  at  71.  per  day. 
The  vessel  to  be  consigned  to  the  charterers'  agents  at 
ports  of  loading  and  discharge,  and  pay  the  usual  com- 
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1854.        mission  at  the  port  of  discharge  of  fifty  dollars,  &c. 
RoBLANDTs     PcHalty  for  non-performance  of  this  agreement  ISOOt 

After  the  execution  of  the  aboye  charterparty,  the 
'  General  Chasse '  sailed  for  and  arrived  at  Cardiff,  and 
loaded  a  ftill  cargo  of  coals  in  the  docks  there,  called  the 
Bute  Docks.  On  the  15th  October,  1862,  the  vessel  hav- 
ing such  ftill  cargo  on  board,  and  being  completely  equip- 
ped and  prepared  for  the  voyage  to  San  Francisco,  and 
having  cleared  at  the  Custom  House,  and  having  a  Cardiff 
pilot  on  board  to  take  her  down  the  Bristol  Channel,  left 
her  place  of  loading  in  the  Bute  Docks  and  passed  through 
the  basin ;  and  whilst  proceeding  in  the  channel  herein- 
aftier  described,  and  in  the  statute  hereinafter  mentioned, 
called  the  Bute  Ship  Canal,  in  tow  of  a  steam  tug,  and 
when  near  the  second  buoy  from  the  dock  gates,  and  be- 
fore she  reached  the  low  watermark  she  got  aground,  and, 
as  the  tide  fell,  listed  over.  She  remained  there  till  the 
following  tide,  when  she  was  got  off  by  two  steam  tugs, 
and  by  them  taken  back  to  the  dock  gates.  The  dock- 
master  refused  her  admittance  through  the  gates,  and  on 
the  fall  of  the.  tide  she  grounded  on  the  hard  just  outside 
the  dock  gates,  where  she  became  a  wreck  and  was  totally 
lost 

The  Bute  Docks  are  entered  by  a  basin  from  the  sea 
and  a  channel  made  across  the  mud,  and  vessels  proceed- 
ing from  the  basin  to  get  out  out  to  sea  must  go  down 
this  channel  Both  the  channel  and  the  docks  are  within 
the  legal  limits  of  the  port  of  Cardiff;  they  were  con- 
structed under  the  powers  of  the  statute  1  Will  4, 
a  cxxxiiL,  which  statute  was  to  be  taken  as  part  of  this 
case.  The  docks  are  near  the  town  of  Cardiff.  The 
dock  gates  open  to  the  sea,  and  are  in  a  line  with  the 
seashore  at  the  high  watermark.  These  docks  open 
as  soon  as  the  tide  has  flowed  sufficiently  high,  and  are 
closed  as  the  tide  recedes;  so  that  the  docks  are  always 
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full  of  water,  and  all  Yessels  in  them  are  water  borne. 
As  the  tide  recedes,  the  shore,  for  some  distance  beyond 
the  entrance  to  the  docks,  is  left  uncovered  by  the  sea, 
and  this  uncovered  shore  is  within  the  legal  limits  of  the 
port  of  Cardiff,  and  goes  by  the  name  of  Cardiff  Flats. 
Along  these  flats  it  is  that  the  seaward  channel  above  re- 
ferred to,  running  from  the  entrance  of  the  basin,  is  con- 
structed. It  proceeds  for  some  distance  before  it  meets 
with  the  river  Taff ;  and  from  thence  until  the  low  water- 
mark is  reached  there  is  a  distance  of  about  a  quarter  of 
a  mila 

It  was  agreed  that,  if  the  vessel  had  not  met  with  some 
unforeseen  accident,  she  would  have  gone  out  on  the  voy- 
age without  any  further  communication  with  the  shore,  ex- 
cept for  the  purpose  of  putting  the  pilot  ashore. 

A  plan  was  annexed  to  the  case,  which  delineated  the 
different  localities,  and  the  spot  where  the  vessel  was  lost 

The  action  was  brought  to  recover  three-fourths  of  the 
freight,  which,  by  the  terms  of  the  charterparty,  was  to  be 
payable  in  cash  on  the  final  sailing  of  the  vessel  from  the 
port  of  loading. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover  the  three-fourths  of  the 
freight  made  payable  on  the  final  sailing  of  the  ship  from 
the  port  of  loading. 

The  case  was  argued  in  the  present  Term  (a)  (Jan.  25,)  by 

TomUnson  (WcUson  with  him)  for  the  plaintiff. — ^The 
question  arises  on  the  true  construction  to  be  put  upon 
the  words  in  this  charterparty,  by  which  a  certain  speci- 
fied portion  of  the  freight  is  to  be  paid  "  on  the  final  sail- 
ing of  the  vessel  from  the  port  of  loading ;""  and  the  plaintiff 
contends  that,  upon  a  fair  construction  of  these  words,  the 
money  is  payable  when  the  vessel  has  actually  set  sail 
from  the  port  of  loading;  that  is,  when  she  has  bon&  fide 

(a)  Before  Pollock^  C.  B.,  Parkey  B.,  Aldersan,  B.,  and  Martiti,  B. 
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commenced  her  voyage,  she  being  fully  equipped  for  that 
purpose,  with  no  intention  of  haying  any  further  commu- 
nication with  the  shore,  and  when  every  thing  has  been 
done  with  the  exception  of  the  dismissal  of  the  services  of 
the  pilot;  for  the  duty  of  the  pilot  is  not  confined  to  the 
limits  of  the  port  of  CardifT,  as  he  would  have  had  to 
take  her  down  the  Bristol  ChanneL    It  is  clear  that  the 
payment  of  this  portion  of  the  freight  was  not  to  re- 
main in  abeyance  until  the  vessel  should  have  dispensed 
with  his  services.  In  Ltmg  Y.Anderdon  (a),  Lord  Tenterden, 
.  C.  J.  (c)y  says  *'  that  a  warranty  to  sail  without  the  word 
from,  is  not  complied  with  by  the  vessel's  raising  her  an- 
chors, getting  under  sail,  and  moving  onwards,  imless,  at 
the  time  of  the  performance  of  these  acts,  she  has  every- 
thing ready  for  the  performance  of  the  voyage,  and  such 
acts  are  done  as  the  commencement  of  it,  nothing  re- 
maining to  be  done  afterwards.''    In  questions  arising 
upon  cases  turning  on  policies  of  insurance,  a  different  in- 
terpretation has  been  put  by  the  Courts  upcm  a  general 
warranty  "  to  sail,"  (without  more,)  and  on  a  warranty  "to 
sail  from "  or  "to  depart  from "  a  named  terminus.     But 
such  a  distinction,  which  has  frequently  been  one  of  con- 
siderable nicety,  is  not  to  be  strictly  observed  in  questions 
arising  upon  contracts  of  charterparty.    The  several  cases 
having  reference  to  this  point  in  actions  on  policies  of  in- 
surance, are  collated  and  commented  upon  in  1  Amould 
on  Insurance,  p.  591  ^  commencing  with  Bond  v.  Nutt  (b). 
Now  the  object  of  the  parties  in  making  this  contract 
was,  that  this  portion  of  the  freight  should  become  payable 
upon  its  inception.     In  Curling  v.  Long  (c),  which  was  an 
action  for  a  portion  of  the  freight.  Heath,  J.,  says  "The 
contract  for  freight  is  technical  in  its  natura    By  the 
marine  law,  an  inchoate  right  to  freight  attaches  from  the 
ship's  breaking  ground,  and  is  consummated  upon  her  ar- 

(a)  3  R  &  C.  499.        (b)  Cowp.  601.        {c)  1  B.  &  P.  €37. 
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rival  at  the  port  of  destination.  If  the  voyage  be  inter-  ^  1854. 
rupted,  the  party  may  claim  pro  rata.  The  law  of  insur- 
ance does  not  apply  to  this  case/'  And  Rooke,  J.,  adopting 
the  same  rule,  says,  ^'The  text  writers  all  agree  that 
freight  commences  from  the  breaking  ground.  This  is 
clear  and  intelligible.  The  ship  begins  to  earn  when  she 
begins  to  move;  and  we  cannot  introduce  new  principles.'' 
Upon  this  simple,  and  as  it  is  submitted  correct  rule,  the 
vessel  would  begin  to  earn  freight  upon  her  having  bon& 
fide  commenced  her  voyage.  This  is  the  fair  construction 
of  the  words  "final  sailing;"  the  term  "final"  meaning 
such  a  commencement  of  her  voyage  as  will,  if  continued 
without  accident  or  interruption,  lead  her  to  her  destina^ 
tion.  It  is  to  be  observed  that,,  by  the  language  of  this  in- 
strument, the  payment  of  the  money  is  not  made  to  de* 
pend  upon  the  vessel's  sailing  from  the  port  of  Cardiff,  but 
from  the  port  "  of  loading/'  It  was  not  intended  thereby 
to  comprehend  the  legal  limits  of  the  port  of  the  place  of 
loading;  the  port  of  loading  here  being  but  a  small  part 
only  of  the  port  of  CardifiF.  This  construction  is  illus- 
trated by  the  cases  of  Constable  v.  Noble  (a),  and  Brovm  v. 
Tayhar  (6),  in  which  the  restricted  meaning  of  the  term 
"  port  "  was  adopted,  it  being  there  held  to  be  confined  to 
the  place  of  loading. — And  upon  the  same  principle,  in  the 
construction  of  the  words  "  to  and  from"  in  a  warranty 
in  a  policy  of  insurance,  the  word  "to"  has  been  held  to 
mean  "towards:"  CoUedge  v.  Harty  (c),  which  is  the  con- 
verse of  this  case.  If,  then,  the  question  here  had  arisen 
upon  similar  language  adopted  in  a  policy  of  insurance,  it 
would  have  been  held  that  the  risk  attached  upon  the 
vessel's  sailing  from  Cardiff.  Now,  the  place  where  the 
vessel  was  lost  was  out^de  the  dock-gates,  and,  although 
called  the  Bute  Ship  Canal,  is  in  fact  part  of  the  sea;  for 
a  place  which  is  naturally  a  part  of  the  sea  does  not  lose 

(a)  2  Taimt  403.  (&)  4  A  &  E.  241.  (c)  6  Exch.  205. 
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its  character  by  reason  of  its  having  been  improved  under 
the  powers  given  for  that  purpose  by  an  Act  of  Parliament 
It  could  not  be  contended,  that  certain  portions  of  the 
Clyde  do  not  still  continue  to  be  an  arm  of  the  sea,  by 
reason  of  improvements  made  in  embanking  it,  or  by  the 
removal  of  rocks,  or  the  deepening  of  its  channel  by 
artificial  means.  By  the  Act  1  WilL  4,  c.  cxxxiii.,  empow- 
ering the  Marquis  of  Bute  to  make  and  maintain  this  canal, 
certain  privileges  are  granted  to  him;  but  that  Act  does 
not  give  him  any  title  to  the  soil  (a);  and  consequently, 
the  spot  where  the  vessel  was  lost  was  in  the  sea;  and  if 
the  fact  of  breaking  ground  does  not  of  itself  sustain  the 
plaintifl's  case,  the  vessel  here  has  done  more  than  that,  by 
having  got  safely  out  of  the  docks  into  what  is  in  truth  the 


BramweU  (J.  Wilde  with  him)  contrJL — The  defendants 
are  not  bound  in  support  of  their  case  to  define  precisely 
what  would  satisfy  in  every  event  the  meaning  of  the 
words  "  the  final  sailing  of  the  vessel  from  the  port  of  load- 

(a)  Sect.  7  enacts:  ''That  the  owners  for  the  time  being  of  the 
mud  lands  now  used  or  resorted  lands  and  grounds  hereinbefore 
to  for  the  anchorage  or  lying  of  mentioned;  and  that  nothing  in 
vessels  at  the  Penarth  Beads  or  this  Act  contained,  nor  the  con- 
Cardiff  Harbour,  not  taken  under  struction  of  the  said  ship  canal, 
the  powers  of  this  Act  for  the  nor  the  entry  upon,  nor  the  pos- 
said  ship  canal,  shall,  for  ever  session  of  the  mud  lands  to  be 
after  the  construction  of  the  said  taken  for  the  purposes  of  this 
ship  canal  shall  be  commenced,  Act,  shall  be  or  be  deemed  or 
be  freely  used  and  enjoyed  for  taken  to  be  any  evidence  of  a 
the  anchorage  and  lying  of  all  right  or  title  in  the  said  John 
and  every  ships  and  vessels  navi-  Marquis  of  Bute,  his  heirs  or  as- 
gating  or  using  the  Bristol  Chan-  signs,  or  such  other  person  or 
nel  or  the  Biver  Severn,  without  persons  as  aforesaid,  to  the  mud 
any  interference,  save  as  is  here-  lands  so  used  or  resorted  to  for 
inafter  mentioned,  by  or  on  the  the  anchorage  or  lying  of  vessels 
part  0^  and  without  the  payment  as  aforesaid,  and  not  taken  for 
of  any  charge  or  due  to,  the  said  the  purposes  of  this  Act;  any- 
John  Marquis  of  Bute,  his  heirs  thing  herein  contained  to  the  Con- 
or assigns,  or  other  the  owner  or  trary  notwithstanding/* 
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ing  f  but  it  is  sufficient  for  them  to  contend  that,  according 
to  the  true  meaning  of  these  parties,  the  vessel  in  this  case 
did  not  finally  sail  from  the  port  Some  effect  must  be  given 
to  the  words  ^^  final  sailing  from  the  'port"  The  defendants 
submit,  that  the  intention  was  that  the  vessel  should  be 
free  from  the  perils  of  the  port.  But  she  never  proceeded 
to  any  position  where  she  could  be  said  to  be  under  the  en- 
tire control  of  her  own  commander  and  crew;  for  it  ap- 
pears by  the  36th  section  of  the  1  Will.  4,  c.  cxxxiii.(a),  that 


1864. 

ROBLANOTS 
V. 

Harrison. 


(a)  Sect.  36.  ''And,  in  con- 
sideration of  the  great  charges 
and  expenses  which  the  said 
John  Marquis  of  Bute,  his  heirs 
or  assigns,  or  such  other  the 
owner  or  owners  as  aforesaid, 
must  necessarily  incur  and  sus- 
tain in  making  and  maintaining 
the  said  ship  canal,  dock  or  basin, 
cuts,  piers,  and  other  the  works 
hereby  authoriaed  to  be  made 
and  maintained,  be  it  further 
enacted,  That  it  shall  be  lawfdl 
for  the  said  John  Marquis  of 
Bute,  hifl  heirs  or  assigns,  or  such 
other  the  owner  or  owners  as 
aforesaid,  and  such  person  or  per- 
sons as  he  or  they  shall  appoint, 
from  time  to  time  and  all  times 
hereafter  to  ask,  demand,  take, 
recover,  coUect,  and  receive,  to 
and  for  the  use  and  benefit  of  the 
said  John  Marquis  of  Bute,  his 
heirs  or  assigns,  or  such  other 
the  owner  or  owners  as  aforesaid, 
of  and  from  all  and  every  the 
masters,  commanders,  owners  of, 
or  other  persons  having  the  rule 
or  command  of,  or  navigating  or 
conducting,  any  ship,  boat^  barge, 
crafty  or  other  vessel  passing  into 
or  out  of  or  in  or  along  the  said 
ship  canal,  dock  or  basin,  or  cuts. 


or  any  of  them,  or  using  either 
of  the  piers  at  the  moul^  of  the 
said  ship  canal,  for  and  in  respect 
of  every  ship,  boat,  barge,  craft, 
or  other  vessel,  such  reasonable 
rates  or  duties,  not  exceeding  the 
rates  or  duties  set  forth  or  speci- 
fied in  the  second  schedule  to  this 
Act  annexed,  as  the  said  John 
Marquis  of  Bute,  his  heirs  or  as- 
signs, or  such  other  the  owner  or 
owners  as  aforesaid,  shall  think 
just  and  reasonable." 

Sect.  60.  "And  be  it  further 
enacted.  That  it  shall  be  lawfiil 
for  the  said  John  Marquis  of 
Bute,  his  heirs  or  assigns,  or  such 
other  the  owner  or  owners  as 
aforesaid,  from  time  to  time  as 
oocafflon  shall  require,  to  nomi- 
nate and  appoint  a  proper  person 
or  persons  to  be  dockmaster  or 
dockmasters,  and  from  time  to 
time  to  remove,  suspend,  or  dis- 
miss him  or  them ;  and  such  dock- 
master  or  dockmasters  shall  have 
full  power  and  authority  to  direct 
and  control  the  bridges  over  the 
said  cuts  and  locks,  and  the  moor- 
ing, unmooring,  moving,  or  re- 
moving of  all  ships,  boats,  barges, 
crafty  and  vessels  coming  into, 
going  out  of,  lying  or  being  in 
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certain  dues  are  payable  to 
sels  passing  along  this  canaL 

the  said  ship  canal,  dock  or  basin, 
cuts,  or  any  of  them,  or  coming 
to  or  lying  at  the  said  piers  at 
the  mouth  of  the  said  ship  canal; 
and  in  case  the  owner,  master, 
pilot,  servant^  or  other  person 
having  the  care  of  any  ship,  boat, 
barge,  or  other  vessel  or  craft, 
shall  refiise  or  neglect  to  obey 
any  such  order  or  direction,  after 
notice  to  him  or  them  given,  or 
if  any  ship,  boat^  barge,  or  other 
vessel  or  craft  shall  be  left  with- 
out any  person  or  persons  on 
board,  it  shall  be  lawM  for  the 
said  dockmaster  or  dockmasters, 
and  his  or  their  assistants,  to 
moor,  unmoor,  move,  or  remove 
such  ship,  boat,  barge,  or  vessel 
or  craft;  and  the  charges  and  ex- 
penses thereof  respectively  shall 
be  repaid,  together  with  the  sum 
of  5L  for  each  offence,  by  the  mas- 
ter or  owner  thereof  and  maybe 
recovered  by  the  said  John  Mar- 
quis of  Bute,  his  heirs  or  assigns, 
or  such  other,  the  owner  or  own- 
ers as  aforesaid,  of  such  master 
or  owner,  in  case  of  nonpayment 
thereof  on  demand,  by  such  ways 
and  means  as  penalties  are  by 
this  Act  to  be  recovered." 

Sect.  61  enacts:  "That  every 
such  dockmaster  shall  have  full 
power  and  authority  to  order  all 
ships  and  vessels  entering  the 
said  ship  canal,  dock  or  bacon,  or 
either  of  them,  to  be  dismantled 
in  such  manner  as  he  may  think 
proper  and  safe  for  the  vessek 
entering  the  said  ship  canal,  dock 
or  basin,  and  for  the  prevention 


the  Marquis  of  Bute  by  ves- 
And  by  sect  51,  she  is  to  be 

of  accident  or  mischief  to  other 
ships,  boats,  barges,  or  vessels, 
or  to  the  said  ship  canal,  dock  or 
basin,  and  during  the  time  of 
every  ship's  delivery  or  when 
discharged  of  her  cargo  to  have 
such  quantity  of  ballast  onboard 
or  dead  weight  in  her  hold  as  he 
may  judge  requisite  for  such  ship 
or  vessel;  and  no  ship  or  vessel 
shall  be  allowed  to  enter  the  said 
ship  canal,  dock  or  basin,  or  either 
of  them,  unless  she  shall  be'so  dis- 
mantled, and  shall  not  be  unladen 
so  &r  as  to  render  her  insecure 
through  the  want  of  weight  in 
her  hold,  or  such  quantity  of  bal- 
last On  board  as  the  said  dock- 
master  or  dockmasters  may  think 
expedient ;  and  every  such  dock- 
master  shall  also  have  full  power 
and  auiihority  to  give  directions 
for  topping,  bracing,  or  striking 
yards  and  masts,  tiJdngin  nm- 
ning  bowsprits,  and  for  having 
substantial  hawsers  and  towlines 
and  fasts  to  the  dolphin,  mooring 
craft,  buoys,  or  mooring  posts, 
and  also  to  regulate  the  equip- 
ment, riggings  and  lading  of  all 
ships  and  vessels  in  the  said  ship 
canal,  dock  or  basin,  or  either  of 
them,  as  he  shall  think  necessary; 
and  in  case  he  shall  judge  any 
part  of  the  riggings  lading,  or 
equipment  of  any  ship  or  vessel 
iigurious  to  any  other  ships  or 
vessels  in  or  entering  or  departing 
from  the  said  ship  canal,  dock  or 
basin,  to  give  notice  to  the  master 
or  other  person  having  the  charge 
or  command  of  such  ship  or  vessel 
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under  the  control  of  the  dockmaster,  to  be  appointed  under 
sect  50  by  the  Marquis,  as  long  as  she  continues  inthecanaJ. 
And  further,  hj  the  54th  section,  no  vessel  is  to  navigate  in 
the  canal  under  saiL  And  it  is  an  admitted  fact,  that  the 
vessel,  at  the  time  she  was  lost,  was  in  tow  of  a  steamer.  The 
7th  section  has  reference  only  to  the  mud  flats  on  either 
side  of  the  canaL  The  vessel,  therefore,  had  never  broken 
her  connection  with  the  land.  If  the  rule  for  which  the 
plaintiff  contends,  viz.  that  the  freight  is  payable  upon 
her  breaking  ground,  be  correct,  the  defendants'  liability 
would  have  arisen  if  she  had  been  lost  in  the  basin.  It  is 
not  contended  that  the  term  ''port''  must  be  taken  to 
mean  the  legal  limits  of  the  port  of  Cardiff;  but  still,  in 
order  that  the  freight  should  commence,  the  vessel  must 
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to  discontmue  and  alter  the  same ; 
and  in  case  such  master  or  othei* 
person  shaU  not,  according  to 
such  direction,  suspend  or  alter 
Bach  act  or  proceeding,  imme- 
diately after  notice  given  to  him 
or  them  or  some  person  or  per- 
sons on  board  the  said  ship  or 
vessel  for  that  purpose,  or  if  any 
ship  or  vessel  shall  be  left  in  the 
said  ship  canal,  dock  or  basin, 
without  any  person  or  persons 
on  board,  every  such  master  or 
other  person  having  the  com- 
mand of  such  ship  or  vessel,  or 
the  owner  or  owners  thereof,  shall 
for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  61. ; 
and  the  owner  or  owners  of  such 
ship  or  vessel  shall  also  be  an- 
swerable for  all  the  injury  that 
may  be  sustained  by  any  other 
ship,  boatj  barge,  or  other  vessel, 
or  by  the  said  John  Marquis  of 
Bute,  his  heirs  or  assigns,  or  such 
other  the  owner  or  owners  as 

VOL.  IX.  I 


aforesaid,  through  neglect  there- 
of!'' 

Sect  54.  ^  And  for  the  securi- 
ty and  preservation  of  the  said 
works,  be  it  further  enacted,  That 
before  any  ship  or  other  vessel 
shall  enter  or  pass  into  the  said 
ship  canal,  dock  or  basin,  or  either 
of  them,  such  ship  or  vesselrshaU 
have  her  sails  lowered  or  furled, 
so  that  she  may  not  enter  into  or 
navigate  in  the  said  ship  canal, 
dock  or  basin,  under  sail;  and  in 
case  any  master  or  pilot  or  other 
person  having  the  charge  or  com- 
mand of  any  ship  or  vessel  shaU 
enter  or  navigate,  or  cauae  or 
permit  or  sufier  to  enter  or  to  be 
navigated,  such  ship  or  vessel 
under  sail,  into  or  in  the  said  ship 
canal,  dock  or  bajsin,  or  either  of 
them,  every  such  master,  pilot, 
and  other  person  so  offending 
shall  for  every  such  offence  for- 
feit and  pay  any  sum  not  exceed- 
ing 10?." 
H  EXOH. 
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1854.        have  sailed  from  every  part  of  that  port,  as  understood  in 
the  popular  sense  of  that  term.    The  cases  oiMoir  v.  Royal 
Exchange  Aasurance  Company  (a)  and  Lang  y,AnderdonQ>) 
are  expressly  in  the  defendants'  favour.    The  former  was 
an  action  on  a  policy  of  assurance  on  the  ship  at  and  from 
Memel  to  the  ship's  port  of  discharge  in  England,  war- 
ranted to  depart  on  or  before  a  particular  day;  and  it  was 
there  held,  that  the  warranty  required  not  only  that  the 
ship  should  set  sail  on  the  voyage,  but  that  she  should  be  out 
of  the  port  on  or  before  the  day;  and  therefore  that,  where 
she  set  sail  od  the  voyage  before  the  day,  but  was  detained 
within  the  harbour  by  adverse  winds  until  after  the  day, 
this  was  not  a  compliance  with  the  warranty.    Lord  EUen- 
borough,  C.  J.,  there  said :  "  I  was  of  opinion  at  the  trial  that 
there  was  enough  to  bring  the  case  within  t^e  authorities 
cited,  if  this  had  been  a  warranty  to  sail.     There  was  sail- 
ing abundantly  proved.     But  to  depart  raises  a  question 
of  grammatical  construction;  a  warranty  to  depart  on  or 
before  a  particular  day  is,  I  think,  a  warranty  to  be  out 
of  the  port  on  or  before  that  day.    The  object  seems  to  be, 
that  the  voyage  should  be  commenced  out  of  the  port  by 
that  time.     The  language  of  the  underwriters  amounts  to 
this*:  '  I  will  be  answerable  for  all  perils  on  the  high  seas, 
but  let  the  vessel  be  well  out  of  Memel  by  the  15th  of 
September.'"    The  decision  in  Lang  v.  Anderdon{b)  pro- 
ceeds upon  the  same  grounds.    If  then  those  cases  are  law, 
the  vessel  cannot  be  said  to  have  departed  from  her  port 
of  loading;  neither  can  it  be  said  that  she  hsid  finally  sailed 
from  it,  as  it  is  indisputable  that  she  never  got  free  from 
this  artificial  canal,  and  except  for  it  she  could  not  have 
entered  the  docks ;  and  this  canal  is  altogether  within  the 
limits  of  the  port  of  loading. 

Tomlinson  replied. 

Cur.  adv.  vult. 

(a)  3  M.  &  Selw.  461.  (6)  3  B.  &  C.  495. 
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Pabkb,  R,  now  said. — The  question  for  our  decision  I8fi4 
arises  upon  the  tenns  of  a  charterpartj,  by  which  a  ship, 
called  the  "  General  Chass^/^  was  chartered  to  go  to  Car- 
diff, and  to  load  at  Cardiff  a  full  and  complete  cargo  of 
coals,  not  exceeding  what  she  could  reasonably  stow  and 
carry  to  the  port  of  landing,  and  there  to  discharge  the 
vessel ;  the  cargo  to  be  taken  from  alongside  the  vessel  ac- 
cording to  the  custom  of  the  port,  at  the  expense  of  the 
freighters;  the  freight  to  be  paid  three-fourths  in  cash  on 
the  final  sailing  of  the  vessel  from  the  port  of  loading,  less 
2^2.  per  cent,  discount,  and  cost  of  insurance  on  the 
amount,  and  remainder  in  cash  at  the  current  rate  of 
exchange,  on  right  and  true  delivery  of  the  cargo.  The 
question  is,  whether  the  period  had  arrived  when  three- 
fourths  of  the  freight  was  to  be  paid  in  cash,  and  which 
was  to  be  paid  on  the  final  sailing  of  the  vessel  from  the 
port  of  loading.  It  appeared  from  the  statement  of  the 
case,  that  the  vessel  was  got  ready  for  sea,  that  she  had 
her  clearances  from  the  Custom-house,  and  that  she  pro- 
ceeded from  the  dock  at  Cardiff,  which  communicates 
with  the  sea  at  high  water,  by  means  of  dock-gates,  from 
which,  down  to  low  watermark,  there  was  a  ship  canal 
made;  but,  before  passing  that  ship  canal,  the  vessel  could 
not  get  to  sea.  In  this  ship  canal  vessels  are  towed  back- 
wards and  forwards  by  steam-tugs,  the  regulations  of  the 
port  preventing  any  sails  being  hoisted,  the  vessel  being 
liable  to  be  stopped  by  the  dockmaster.  The  vessel,  hav- 
ing passed  the  dock-gates,  proceeded  from  thence  for  a 
short  distance  along  the  ship  canal,  and  then  took  the 
ground;  and  after  her  removal  from  the  ground  on  the 
rising  of  the  tide,  she  proceeded  to  the  dock-gates,  but 
she  took  the  ground  at  the  dock-gates  and  afterwards  be- 
came a  total  wreck. 

The  question  is,  whether  that  period  of  time  had  arrived 
at  which  three-fourths  of  the  freight  was  to  be  paid.     If 

H  h2 
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^64^  it  had  been  three-fourths  to  be  paid  at  the  time  of  sailing 
of  the  vessel  from  the  port  of  lading  simplj,  then,  accord-- 
ing  to  several  cases  cited  from  the  insurance  law,  the  sail- 
ing is  determined  to  be  that  period  of  time  when  the  ves- 
sel breaks  ground,  being  at  that  time  fuUj  fit  for  sea,  hav- 
ing the  cargo  on  board  which  she  intends  to  carry,  with  a 
competent  crew,  and  having  permission  to  leave,  by  hav- 
ing the  Custom-house  clearances  on  board.  If  that  had 
been  the  criterion  in  this  case,  we  think  the  vessel  might 
possibly  be  considered  as  having  broken  ground.  But  that 
is  a  point  of  some  doubt.  Certainly,  she  was  fit  for  sea  in 
every  other  respect,  and  probably  a  warranty  to  sail  by 
a  given  time  would  have  been  complied  with;  but  we  all 
think,  upon  reading  this  charterparty,  that  something 
more  is  meant  than  the  mere  sailing  of  the  vessel  The 
parties  use  the  terms  "the  final  sailing  of  the  vessel,"  and 
we  are  not  at  liberty  to  reject  that  term;  and  we  must 
consider  that  it  is  adopted  with  reference  to  the  particu- 
lar port  of  Cardifi^,  where  the  vessel  is  to  take  on  board 
her  cargo,  and  consequently  that  it  means  something  more 
than  merely  having  the  clearance  on  board  and  getting 
ready.  It  means  her  final  departure  from  that  port,  be- 
ing out  of  the  limits  of  that  artificial  cut,  and  being  at 
sea  ready  to  proceed  upon  her  voyage.  But  she  was  not 
so;  and  therefore  we  think  the  time  had  not  arrived  at 
which  the  plaintiff  was  entitled  to  receive  three-fourths 
of  the  freight.  We  distinguish  this  case  from  those  thai 
were  cited  by  Mr.  Tondinson  on  behalf  of  the  plaintiff, 
upon  the  ground  that  all  those  were  applicable  to  insur- 
ance cases  relating  to  sailing  merely,  that  is,  that  they 
contained  merely  a  warranty  of  sailing.  The  question 
here  turns  on  the  construction  of  a  charterparty,  with 
another  term  added  to  it,  namely,  the  "  final  sailing''  of 
the  vessel;  and  with  reference  to  the  circumstances  of  the 
port,  we  do  not  think  this  vessel  can  be  considered  as  hav- 
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ing  "  finally""  sailed  from  her  port  of  loading.     Our  judg-         ism. 
ment,  therefore,  will  be  for  the  defendants.  RoelIndts 

V. 

Harrison. 
Judgment  for  the  defendants. 


NoWBLL  and  Another  v.  The  Mayor,  Aldeembn,  and  Jan.  18. 

Citizens  of  the  City  of  Worcester 

X  HE  first  count  of  the  declaration  stated,  that,  by  a  deed  The  '*  Public 
made  between  the  plaintiffs  of  the  one  part,  and  the  de-  n  4;i2Vict 
fendants  of  the  other  part,  sealed  with  the  common  seal  ^^g'j^ 
of  the  defendants,  and  bearing  date  the  let  of  December,  boardi  of  health 

for  particular 

1852,  after  reciting  that  the  defendants  had  accepted  a  districto,  by 
tender  given  in  hj  the  plaintiffs  to  do  the  whole  of  the  Jl^era^'ekT 
works  necessary  for  taking  down  a  certain  bridge  and  ^  J*****^  **;  ®°" 
building  (a  new  one)  over  the  Worcester  and  Birmingham  contracts  a»  are 
canal,  at  or  near  Lowesmoor  in  the  city,  and  for  improv-  l^^Sg^thT 
ing  the  approaches  of  Worcester  thereto,  agreeably  to  plans,  ^^^^^^ 
drawings,  and  specifications  prepared  by  one  S.  P.,  sur-  ^^  contract, 

10/.,  is  to  be 
under  the  common  seal  of  the  board,  and  to  specify  the  work,  price,  ftc;  and  every  contract  so  en- 
tered into  is  binding  upon  the  board,  provided  *'  that,  before  contracting  for  the  execution  of  any 
works  under  the  provisions  of  this  Act,  the  said  local  board  shall  obtain  from  the  surveyor  an  esti- 
mate in  writing,  as  well  of  the  probable  expense  of  executing  the  work  in  a  substantial  manner  as 
of  the  annual  expense  of  repairing  the  same;  also,  a  report  as  to  the  most  advantageous  mode  of 
contracting,  that  is  to  say,  whether  by  contracting  only  for  the  execution  of  the  work  or  for  exe- 
cuting and  also  maintaining  the  same  in  repair  during  a  term  of  years,  or  otherwise.*  By  section 
37,  the  surveyor  is  to  be  appointed  by  the  local  board.  By  section  86,  expenses  incurred  or  to  be 
incurred  by  the  local  board  for  works  done  under  the  Act,  the  board  is  to  levy  a  rate  in  the  district 
benefited  or  to  be  benefited  thereby.  And  by  section  87,  a  separate  account  is  to  be  kept,  to  be 
called  the  "  district  fund  account,'^  to  be  applied  to  carrying  the  Act  into  execution.  By  section 
140,  persons  acting  in  the  execution  of  the  Act  are  not  to  be  personally  liable: — Held,  that  the 
matters  mentioned  in  the  proviso  to  the  85th  section  are  directory  only  as  respects  contracts  entered 
into  by  the  board  with  third  parties;  and  therefore,  that  a  contract  under  seal  entered  into  between 
the  board  and  a  third  party  for  the  execution  of  certain  works  was  valid,  although  no  estimate  or 
report  by  the  surveyor  had  been  previously  obtained. 

Held,  also,  that  an  action  lay  upon  the  deed  itself  for  non-payment  of  the  sum  agreed  thereby  to 
be  paid,  and  that  the  plaintiff  was  not  driven  to  seek  his  remedy  by  mandamus,  or  bill  in  equity, 
or  by  any  such  collateral  proceeding. 
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1854.        veyor,  for  the  sum  of  470Z.;  and  that  the  plaintiflEs  and  the 

'li^^^,       defendants,  for  carrying  the  said  contract  into  execution, 

*  ^         did  thereby  covenant  and  agree  together,   and  that  the 
Mayor,  &c.,  OP  -^  .        '  .  , 

Worcester,    plaintiffs  did  thereby  covenant,  promise,  and  agree  with 

the  defendants,  that  they  the  plaintiffs  would  forthwith 
begin,  and  in  an  expeditious  and  workmanlike  manner 
perform,  the  said  works  agreeably  to  certain  plans  and 
specification  prepared  by  the  said  S.  P.,  and  signed  by  the 
plaintiffs,  with  materials  to  be  approved  by  the  said  S.  P., 
according  to  the  said  plans  and  specification,  and  to  the 
entire  satisfaction  of  the  said  S.  P.,  or  any  other  person 
the  defendants  might  appoint;  the  plaintife  were  to  sup- 
ply all  materials,  &c.,  and  to  complete  the  whole  of  the 
work  on  or  before  the  1st  of  January,  1853,  subject  to  a 
penalty  of  50t  per  week  for  each  week  beyond  that  time. 
The  declaration  averred,  that  the  plaintiffs  had  performed 
all  things  on  their  part;  that  the  defendants  did  not  ap- 
point any  other  person  than  the  said  S.  P.  to  certify  the 
completion  of  the  work;  that  S.  P.  did  so  certify,  of  which 
the  defendants  had  notice;  and  alleged  as  a  breach  the 
non-payment  of  the  said  sum  of  4-74?. 

Plea  to  this  count,  that,  "  before  the  making  and  pass- 
ing of  the  Public  Health  Supplemental  Act,  1849,  a  cer- 
tain provisional  order  was  duly  made  by  the  General  Board 
of  Health,  under  their  hands  and  seals,  in  accordance  with 
the  provisions  of  the  Public  Health  Act,  1848,  whereby 
the  said  general  board,  in  pursuance  of  the  powers  vested 
in  them  by  the  Public  Health  Act,  1 848,  did  order  and 
direct,  that,  from  and  after  the  passing  of  any  Act  of  Par- 
liament confirming  that  order,  the  Public  Health  Act, 
1848,  and  every  part  thereof,  except  the  section  numbered 
50  in  the  copies  of  that  Act  printed  by  Her  Majesty's 
printers,  should  apply  to  and  be  in  force  within  and 
•  throughout  the  entire  area,  places,  and  parts  of  places 
comprised  within  the  boundaries  then  fixed  as  the  bound- 
aries of  the  city  of  Worcester,  for  the  purposes  of  the  Act 
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intitled  "  An  Act  to  provide  for  the  Regulation  of  Muni-  1854. 
cipal  Corporations  in  England  and  Wales;"  and  that  the  nowkll 
mayor,  aldermen,  and  citizens  of  the  city  of  Worcester  ^  ^  ^• 
should  be,  by  the  council  of  the  said  city  within  and  for  Worcbstbr. 
the  said  district,  as  constituted  for  the  purposes  of  the 
Public  Health  Act,  1848,  as  aforesaid,  the  local  board  of 
health  under  that  Act;  and  that  the  said  order  was  the 
order  mentioned  and  referred  to  in  and  by  the  statute  first 
above  mentioned;  and  that  the  deed  in  the  declaration  was 
made  and  entered  into  after  the  making  and  passing  of  the 
last-mentioned  statute;  and  that  it  was  expressed  and  de- 
clared in  and  by  the  said  deed,  that  the  said  deed  was  made 
and  entered  into,  and  the  same  was  in  fact  made  and  entered 
into,  by  the  defendants  as  the  local  board  of  health  of  the 
said  city  of  Worcester,  and  not  otherwise,  and  under  the 
authority  and  for  the  purpose  of  executing  the  Public 
Health  Act,  1848,  within  the  district  aforesaid,  and  under 
or  by  no  other  authority,  and  for  no  other  purpose  what- 
soever; and  that  the  defendants  did  not,  before  contracting 
for  the  execution  of  the  works  in  the  said  deed  mentioned, 
obtain  from  the  surveyor  appointed  in  the  said  district 
for  the  purposes  of  the  last-mentioned  statute,  such  esti- 
mate or  report  as  are  in  the  said  last-mentioned  statute 
in  that  behalf  respectively  mentioned  and  required,  or 
any  estimate  or  report  whatever,  with  respect  to  the  said 
works  or  any  part  thereof" 
Demurrer  and  joinder. 

Oray  in  support  of  the  demurrer. — The  defendants  in- 
tend to  raise  two  objections  to  this  action :  First,  they  will 
contend  that,  before  entering  into  this  contract,  no  estimate 
or  report  made  by  the  surveyor  with  reference  to  these 
works  had  been  obtained.  And  secondly,  that  the  plain- 
tiffs have  mistaken  their  remedy  by  seeking  to  enforce 
their  clain  by  this  form  of  action. 

The  first  question  arises  upon  the  85th  section  of  the 
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1864.  Public  Health  Act,  11  &  12  Vict  c.  63.  The  12th  section, 
NowELL  which  provides  for  the  appointment  of  local  boards  of 
Mayor*&c  op  ^®*^*^»  enacts  '*  that  in  every  district  exclusively  consist- 
WoRCBSTER.  ing  of  the  whole  or  part  of  one  corporate  borough,  the 
mayor,  aldermen,  and  burgesses  of  such  borough  shall  be, 
by  the  council  of  the  borough  within  and  for  such  dis- 
trict, the  local  board  of  health  under  this  Act,  and  such 
council  shall  exercise  and  execute  the  powers,  &a,  of  such 
local  board,  according  to  the  laws  for  the  time  being  in 
force  with  respect  to  municipal  corporations  in  England 
and  Wales,"  &a  And  the  37th  section  enacts,  that  ''the 
local  board  of  health  shall,  from  time  to  time,  appoint  fit 
and  proper  persons  to  be  surveyor,  inspector  of  nuisances," 
&c.  Then  the  85th  section,  upon  the  proviso  of  which 
this  question  mainly  turns,  enacts  ''  that  the  local  board  of 
health  may  enter  into  all  such  contracts  as  may  be  neces- 
sary for  carrying  this  Act  into  execution;  and  every  such 
contract,  whereof  the  value  or  amount  shall  exceed  101, 
shall  be  in  writing,  and  (in  the  case  of  a  noncorporate 
district,)  sealed  with  the  seal  of  the  local  board  by  whom 
the  same  is  entered  into,  and  signed  by  five  or  more  mem* 
bers  thereof,  and  (in  the  case  of  a  corporate  district,)  sealed 
with  the  common  seal,  and  shall  specify  the  work,  ma- 
terials, matters,  or  things,  to  be  furnished,  had,  .or  done,  the 
price  to  be  paid,  and  the  time  or  times  within  which  the 
contract  is  to  be  performed,  and  shall  fix  and  specify  some 
pecuniary  penalty  to  be  paid  in  case  the  terms  of  the  con- 
tract are  not  duly  performed;  and  every  contract  so  entered 
into,  and  duly  executed  by  the  other  parties  thereto,  shall 
be  binding  on  the  local  board  by  whom  the  same  is  ex- 
ecuted, and  their  successors,  and  upon  all  other  parties 
thereto,  and  their  executors,  administrators,  successors,  or 
assigns,  to  all  intents  and  purposes:  provided  always,  that 
the  said  local  board  may  compound  with  any  contractor 
or  other  person  in  respect  of  any  penalty  incurred  by  rea- 
son of  the  nonperformance  of  any  contract  entered  into 
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as  aforesaid^  whether  such  penalty  be  mentioned  in  any  1854. 
such  contract,  or  in  any  bond  or  otherwise,  for  such  sums  nowbll 
of  money  or  other  recompense  as  to  such  local  board  may  ,  ^• 
seem  proper;  provided  also,  that  before  contracting  for  MTorcbstkr. 
the  execution  of  any  works  under  the  provisions  of  this 
Act  the  said  local  board  shall  obtain  from  the  surveyor 
an  estimate  in  writing,  as  well  of  the  probable  expense 
of  executing  the  work  in  a  substantial  manner  as  of  the 
annual  expense  of  repairing  the  same;  also  a  report  as  to 
the  most  advantageous  mode  of  contracting,  that  is  to  say, 
whether  by  contracting  only  for  the  execution  of  the  work, 
or  for  executing  and  also  maintaining  the  same  in  repair 
during  a  term  of  years  or  otherwise:  provided  also,  that, 
before  any  contract  of  the  value  or  amount  of  1002.  or  up- 
wards is  entered  into  by  the  said  local  board,  ten  days' 
public  notice  at  the  least  shall  be  given,  expressing  the 
nature  and  purpose  thereof,  and  inviting  tenders  for  the 
execution  of  the  same ;  and  the  said  local  board  shall  re- 
quire and  take  sufficient  security  for  the  due  performance 
of  the  same.""  The  defendants,  by  their  plea,  raise  the 
question  whether  the  obtaining  of  the  surveyor's  estimate 
and  report  is  a  condition  precedent  to  the  plaintiffs'  right 
of  action.  But  the  provisions  in  this  section  are  merely 
directory  as  regards  the  rights  of  third  parties,  who  are 
seeking  their  remedy  upon  a  contract  entered  into  with 
the  local  board.  It  would  be  very  unreasonable  if  such 
contracts  were  to  be  void  in  cases  where  any  minute  direc- 
tion of  the  Act  has  not  been  implicitly  obeyed.  If  that 
were  so,  the  defendants  might  object  either  that  the  sur- 
veyor was  not  a  fit  person  for  that  office,  or  that  he  had 
not  been  properly  appointed.  The  object  of  these  pro- 
visions was  to  give  the  board  the  means  of  obtaining  cor- 
rectinformation  upon  the  subject  of  their  contracts  through 
their  surveyor.  These  powers  are,  therefore,  intrusted  to 
them,  for  the  private  benefit  of  the  board  and  of  their  con- 
stituents.    [Martin,  B. — This  contract  might  have  been 
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1854.        made  by  the  plaintiffs  in  total  ignorance  that  the  estimate 
NowBLL      *^^  report  had  not  been  obtained.     It  is  consistent  with 
^-  this  plea,  that  the  board  had  been  asked  if  they  had  such 

WoRCBarBB.  an  estimate  and  report,  and  that  they  had  answered  m 
the  affirmative.  Aldei^son,  B. — It  may  be  that  the  board 
is  not  entitled  to  recover  the  amount  as  against  their  own 
constituents;  but  it  would  be  odd,  if  persons  putting  up  a 
thing  to  public  competition  were  required  to  let  every 
one  know  beforehand  what  their  surveyor  had  estimated 
the  work  would  be  worth.]  And  if  the  party  who  does  the 
work  were  held  to  be  unable  to  recover  for  what  he  has 
done,  upon  the  ground  now  contended  for  by  the  defend- 
ants, his  remedy  would  be  altogether  gone,  as  no  indi- 
vidual member  of  the  board  is  personally  liable  upon  the 
contract 

Secondly. — ^The  defendants  say  that  this  action  will  not 
lie,  but  that  the  plaintiffs'  remedy  is  by  mandamus,  or  by 
some  such  proceeding.  In  many  cases  the  amount  to  be  re- 
covered would  be  uncertain,  and  not  determinable  by  man- 
damus; and  here  the  defendants  have  covenanted  to  pay 
absolutely,  and  not  out  of  the  rates. — ^He  was  then  stop- 
ped by  the  Court. 

Phipson  contrk. — First,  it  is  submitted  that  the  due  ob- 
servance of  the  requirements  contained  in  the  proviso  to 
the  d5th  section  are  conditions  precedent  to  the  plaintiffs' 
right  of  action,  that  section  being  not  merely  directory 
but  compulsory.  If  it  should  be  held  that  these  matters 
are  compulsory,  the  local  board,  by  not  having  obeyed 
this  clause,  have  entered  into  a  contract  which  is  vltvk 
vires.  This  question  has  been  raised  in  consequence  of 
certain  proceedings  which  have  taken  place  in  the  city  of 
Worcester  in  opposition  to  the  rate;  and  it  may  be  object- 
ed, on  the  part  of  the  ratepayers,  that  the  local  board,  in 
entering  into  this  contract,  have  not  duly  followed  the  re- 
quirements of  this  Act.  [Park€y  B. — That  objection  might 
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be  a  good  one  upon  a  question  arising  as  to  the  validity         i»54. 
of  the  rate  between  the  board  and  their  constituents;  but      nowbll 
this  is  a  proceeding  "with  a  third  party.]     It  would  cer-  ,,      "• 
tainlj  seem  that  the  proviso  to  the  85th  section  is  merely    WoncsimtB. 
directory  in  this  case;  but  this  objection  is  suggested  for 
the  opinion  of  the  Court.     Now,  the  words  in  that  clause 
expressly  provide  that  the  estimate  and  report  shall  be 
previously  obtained ;  and  that  proviso  is  contained  in  the 
section,  by  which  the  power  of  entering  into  a  contract,  so 
to  be  made,  is  given  to  the  local  board. 

Secondly. — This  form  of  action  is  not  the  proper  reme- 
dy. The  plaintiffs  should  have  sought  relief  either  by 
mandamus  or  by  bill  in  equity,  or  perhaps  by  a  special 
action  on  the  case,  to  compel  the  corporation  to  pay  the 
plaintiffs  out  of  the  rates.  The  86th  and  87th  sections  shew 
that  expenses  incurred  by  the  local  board  are  to  be  raised 
by  a  rate.  The  140th  section  expressly  provides  that  such 
expenses  shall  be  levied  out  of  a  particular  fund,  and  that 
the  individual  members  are  not  to  be  held  personally  lia- 
ble on  these  contracts.  That  section  enacts,  that  "no  matter 
or  thing  done  or  contract  entered  into  by  the  local  board  of 
health,  nor  any  matter  or  thing  done  by  any  superintend- 
ing inspector,  or  any  member  of  the  said  local  board,  or  by 
the  officer  of  health,  clerk,  surveyor,  inspector  of  nuisances, 
or  other  officer  or  person  whomsoever  acting  under  the  di- 
rection of  the  said  local  board,  shall,  if  the  matter  or  thing  * 
were  done  or  the  contract  were  entered  into  bond,  fide  for 
the  purpose  of  executing  this  Act,  subject  them  or  any  of 
them  personally  to  any  action,  liability,  claim,  or  demand 
whatsoever;  and  any  expense  incurred  by  any  such  local 
board,  member,  officer  of  health,  clerk,  surveyor,  inspector 
of  nuisances,  or  other  officer  or  person  acting  as  last  afore- 
said, shall  be  borne  and  repaid  out  of  the  general  district 
rates  levied  under  the  authority  of  this  Act''  The  plain- 
tiffs have  entered  into  this  contract  subject  to  the  provi- 
sions of  the  Act;  and  it  is  to  be  presumed  that  they  are 
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1854.        fiillj  acquainted  with  the  consequences  of  a  non-compU- 
NowBLL      ^^^^  "^^^^  ^*s  requirements.     Their  remedy  is  against  the 
^'  rates.     If  this  action  were  held  to  lie,  property  might  be 

WoRCBSTKR.  taken  in  execution,  which  is  held  by  the  defendants  as  a 
body  corporate  alio  intuitu,  as,  for  instance,  the  property 
of  the  municipal  corporation.  [Martin,  B. — Suppose  the 
defendants  had  certain  funds  in  their  hands  for  the  pur- 
pose of  meeting  this  demand,  what  would  the  plaintifis' 
remedy  be?]  Perhaps  by  a  special  action  on  the  case. 
But  the  following  authorities  support  the  position  that 
this  form  of  action  is  not  the  correct  one:  Cane  v.  Chap- 
man (a)^  Reg,  V.  LedgardQ>\  Doe  i.  Parr  y.  Roe  (c\  and 
Reg.  V.  The  Mayor  of  Warwick  (d). 

Oray,  in  reply,  was  stopped  by  the  Court 

Pollock,  C.  B. — I  am  of  opinion,  upon  a  consideration 
of  the  several  clauses  of  this  Act  of  Parliament  which  have 
been  referred  to,  that  the  defendants  are  liable  in  the 
present  action.  Two  objections  have  been  taJcen  to  the 
plaintiffs'  right  to  recover:  first,  it  has  been  said,  that  the 
estimate  and  report  of  the  surveyor,  which,  by  an  express 
provision  of  the  Act,  must  be  obtained  before  such  con- 
tracts as  this  shall  be  made,  was  not  obtained  here;  and 
secondly,  that  the  money  which  is  ultimately  to  be  paid 
^  to  the  plaintiffs  must  be  provided  for  by  a  rate,  to  be  sepa- 

rate and  distinct  from  the  funds  of  the  municipal  corpora- 
tion; and  that  the  party  relying  upon  his  contract  cannot^ 
by  an  action  like  the  present,  take  any  portion  of  those 
funds  which  are  in  the  defendants'  hands  as  a  municipal 
corporation.  The  difficulties  put  by  the  learned  counsel 
on  behalf  of  the  defendants  arise  mainly  upon  the  construc- 
tion of  an  Act  of  Parliament,  passed  with  a  view  to  the  ac- 

(a)  5  A.  &  E.  647.  (c)  1  Q.  B.  700. 

(6)  1  Q.  B.  616.  (d)  8  Q.  B.  926. 
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complishment  of  great  public  objects,  and  perhaps  without  1864. 
providing  for  all  the  necessary  means  for  their  due  attain-  nowell 
ment  Still,  we  can  but  read  the  statute  according  to  its  ju^yoJ^^  ^p 
plain  and  obvious  meaning,  and  we  therefore  need  not  vvorcbsmr. 
embarrass  ourselves  with  many  of  the  difficulties  that  have 
been  suggested.  Now,  local  boards  of  health  are  appointed 
by  the  statute,  and  they  have  power  given  them  by  it  to 
enter  into  contracts,  which  the  defendants,  as  constituting 
such  a  board,  have  done;  and  the  question  is,  whether  they 
are  liable  upon  the  contract  so  made.  The  first  objection 
is,  that  they  ought  to  have  obtained  an  estimate  of  expense 
from  their  surveyor;  but  what  have  the  plaintiffs  to  do 
with  that?  It  may  be  incumbent  upon  the  defendants 
themselves  to  take  that  course,  but  it  is  no  part  of  the 
plaintiffs'  duty  to  ascertain  that  they  have  done  so;  for  the 
plaintiffs  have  no  means  of  ascertaining  the  fact.  The 
question,  then,  upon  this  part  of  the  case  is,  whether  these 
directions  are  to  be  treated  as  conditions  precedent,  so  as 
to  render  a  contract  invalid,  if  they  are  not  complied  with ; 
or  whether,  according  to  the  modem  phrase,  they  are  only 
directory,  that  is,  whether  they  are  such  that  parties  are 
bound  to  comply  with  them,  and  in  many  cases  would 
be  liable  to  an  indictment  if  they  do  not,  but  yet  do 
not  constitute  conditions  precedent  to  the  validity  of  the 
contract.  I  am  of  opinion  that  these  matters  are  merely 
directory,  and  that  the  plaintiffs  were  not  bound  to  as- 
Certain  whether  they  had  been  observed;  consequently 
the  first  objection  falls  to  the  ground.  The  other  objec- 
tion is  one  of  greater  interest.  Modem  Acts  of  Parlia- 
ment, when  brought  into  practical  operation,  frequently 
give  rise  to  doubt  with  respect  to[]what  was  the  real  in- 
tention of  the  legislature;  and  we  are  frequently  called 
upon  to  give  to  an  Act  such  a  construction  as  is  not  alto- 
gether consonant  with  the  intention  which  the  legislature 
had  in  view  in  passing  the  Act.  It  appears  to  me  to  be 
the  safest  course  to  follow  the  natural  and  obvious  mean- 
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1854.  ing  of  the  language  used.  Now  here  the  defendants,  who 
NowBLL  constitute  a  board  of  health,  have,  under  the  statute,  en- 
Mat  b'  &c  o  *^®^  ^^^  ^  positive  covenant  to  pay  a  sum  of  money;  and 
WoRCKTBR.  we  are  asked  to  say  that  no  action  will  lie  for  the  breach 
of  that  covenant,  but  that  the  plaintiffs'  remedy  is  either  by 
a  bill  in  equity  or  by  mandamus,  or  that  they  may  proceed 
by  some  sort  of  collateral  action  against  the  defendants,  for 
not  applying  the  money  which  theymay  have  in  their  hands. 
But  I  think  the  better  course  will  be,  before  we  adopt 
that  argument,  to  see  that  we  have  no  other  conclusion  to 
come  to,  as  this  seems  to  me  to  be  repugnant  to  sense,  and 
to  the  proper  legal  construction  of  the  Act.  A  difficulty 
has  been  raised  upon  the  interpretation ;  but  I  think  the 
far  more  reasonable  construction  is  this,  namely,  that  the 
statute,  in  forming  this  body  into  a  local  board  of  health, 
intended  that  they  should  contract  as  a  municipal  corpo- 
ration, and,  having  done  so,  should  be  liable  to  the  par- 
ties with  whom  they  have  so  contracted,  and  that  they 
should  look  to  another  fund  to  indemnify  their  own.  This 
mode  of  proceeding  is  analogous  to  what  happens  in  other 
cases,  where  a  member  of  a  community  is  rendered  liable 
to  an  action,  with  the  right  of  being  indemnified  in  a  par- 
ticular manner,  as,  for  instance',  where  an  action  is  brought 
against  a  hundred.  Looking  therefore  at  the  natural,  di- 
rect, and  immediate  construction  of  the  language  of  this 
Act,  there  having  been  a  contract  entered  into  by  these 
defendants,  which,  as  between  themselves  and  the  plain- 
tiffs, is  strictly,  I  believe,  in  accordance  with  the  statute, 
the  plaintiffs'  remedy  is  to  be  enforced  in  the  ordinary 
way,  by  action  upon  the  contract. 

Parke,  B. — I  am  also  of  opinion  that  this  action  is  main- 
tainable. It  is  brought  on  a  contract  under  the  common 
seal  of  the  corporation,  by  which  the  defendants  expressly 
covenant  to  pay  a  certain  sum  of  money  on  the  comple- 
tion of  certain  specified  work.     The  defendants  are,  there- 
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fore,  bound  to  satisfy  their  obligation  by  payment,  unless 
it  be  shewn,  under  this  statute,  either  that  the  defence 
raised  on  the  record  by  the  plea  is  good,  or  that  the  funds  ^,      ^-  ^ 

•^  ^  o        '  Mayor,  &c.  of 

of  the  corporation  are  not  liable  in  this  form  of  claim.    Worcbsteb. 
Now  the  plea  in  eflfect  states,  that,  although  this  contract 
was  entered  into  by  the  defendants  as  the  local  board  of 
health  of  the  city  of  Worcester,  the  defendants  did  not,  be- 
fore the  contract,  obtain  from  the  surveyor  of  the  district 
his  estimate  or  report,  as  required  by  the  statute.     The 
plea  therefore  raises  the  question,  whether  the  directions 
in  the  85th  section  are  formal  conditions  to  the  validity 
of  obligations  by  boards  of  health  under  the  Act,  or  whe- 
ther they  are  only  directions  to  them,  with  which  they 
are  bound  to  comply,  imder  the  penalty,  in  case  of  non- 
compliance, of  being  deprived  of  all  remedy  of  reimburse- 
ment against  their  constituents.     I  am  clearly  of  opinion 
that  these  matters  are  not  conditions  precedent,  but  that 
they  are  what  are  called  in  ordinary  language  "  directory." 
It  is  only  necessary  to  look  at  the  conditions  themselves, 
to  see  that  such  is  the  case;  for  how  are  the  plaintiffs, 
who  contract  with  the  corporation  to  do  certain  works  for 
them,  to  get  the  information  whether  or  not  an  estimate 
or  report  have  been  made  by  the  surveyor?    If  he  has 
given  in  a  report,  that  fact  does  not  lead  to  a  different  re- 
sult; for  the  report  is  merely  for  the  guidance  of  the  cor- 
poration itself,  and  does  not  affect  a  plaintiff  with  respect 
to  a  contract  into  which  he  may  have  entered  with  them. 
The  plea  is  therefore  bad.     But  then  it  is  contended  on 
the  part  of  the  defendants,  that,  notwithstanding  an  ex- 
press contract  by  deed  has  been  entered  into  by  a  local 
board  of  health,  or  corporation  standing  in  that  situation, 
the  statute  impliedly  means  that  such  a  corporation  is  not 
liable  on  that  instrument.     I  think,  however,  upon  look- 
ing at  the  clauses  referred  to,  that  no  such  implication 
can  be  collected  from  them.     The  140th  section  is  chiefly 
relied  upon  as  providing  that  the  members  of  the  board 
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1854.  shall  not  be  personally  responsible.  But  there  is  nothing 
N0WB1.L  in  that  section  to  prevent  a  corporation  being  liable  on 
Mayor,  &c.,  OF  ^^^  contract,  as  they  would  in  any  ordinary  case.  All  that 
W0RCB8TBR.  i}^i  section  shews  is,  that  the  expense  incurred  by  the 
corporation  is  to  be  repaid  by  a  rate.  This  also  appears 
from  other  clauses,  one  of  which,  viz.  the  138th  section, 
contains  a  provision,  that  a  board  of  health  under  the  Act, 
which  is  not  a  corporation,  may  be  sued  in  the  name  of 
their  clerk,  who  is  to  be  reimbursed  his  expenses.  So, 
in  this  case,  a  corporation  contracting  under  their  common 
seal  may  be  reimbursed  out  of  the  rate&  There  is  nothing 
to  shew  an  intention  in  the  legislature  to  impose  any  obli- 
gation on  them  to  have  recourse  to  the  rates  in  the  first 
instance;  and,  indeed,  I  think  the  contrary  appears  from 
the  statute.  The  result  is,  that,  as  this  corporation  has 
engaged  to  pay  the  plaintiffs,  they  must  do  so  out  of  the 
corporate  property,  and  must  obtain  their  remedy  by  levy- 
ing a  rate. 

Aldbrson,  R,  and  Martin,  R,  concurred. 

Judgment  for  the  plaintiffs. 
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Dbnt  V.  BaSHAM.  ./an.  26. 

X  HE  declaration  stated,  that,  "  by  a  certain  order  made  No  action  lies 
by  one  of  the  Judges  of  this  Honourable  Court,  bearing  obedience  of  a 
date  the  24th  of  January,  a.d.  1853,  the  defendant  and  one  ^f '^nd'^/the 
Mr.  Hutchinson,  both  being  attomies  of,  and  subject  to  ^  *  ^  JC'^r  ^' 
the  jurisdiction  of  the  said  Court,  were  ordered,  within  ten  the  delivery  by 
days,  to  deliver  to  the  plaintiff  or  his  attorney  a  bill  of  hiTclienirof  hii 
costs  in  all  causes  and  matters  wherein  they  had  been  ^»Uofco»tfc 
concerned  for  the  plaintiff;  and  further,  that  they  should 
give  credit  therein  for  all  sum  or  sums  of  money  by  them 
received  of  or  on  account  of  the  said  plaintiff;  and  the 
plaintiff  further  says,  that  the  said  defendant,  and  also  the 
said  Mr.  Hutchinson,  have  disobeyed  the  said  order^  and 
have  not,  nor  has  either  of  them,  tendered  a  bill  of  costs 
containing  such  matters  as  by  the  said  order  directed  to 
be  rendered,  nor  have  they  or  either  of  them  rendered  an 
account,  giving  credit  for  all  or  any  sums  of  money  re- 
ceived by  them  or  either  of  them  for  or  on  account  of  the 
plaintiff;  and  the  plaintiff  says,  that^  had  the  defendant 
or  the  said  Mr.  Hutchinson  rendered  such  account,  a  large 
balance  would  have  appeared  to  have  been  due  to  the 
said  plaintiff  on  such  account^  and  the  plaintiff  would 
have  been  enabled  to  have  taken  measures  on  such  ac- 
count to  have  enforced  payment  of  such  balance;  and  the 
plaintiff  lays  his  damages  against  the  defendant  at  the 
sumofI90r 

General  demurrer  and  joinder. 

Raymond,  in  support  of  the  demiurer. — The  plaintiff's 
remedy  for  disobedience  of  the  order  mentioned  in  the 
declaration  is  not  by  action. — He  was  then  stopped. 

Prentice  contriL — The  plaintiff  admits  that  an  action 

VOL.  IX.  I  I  BZCH. 
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1864. ^  will  not  lie  upon  a  Judge's  order  simply;  but  he  contends 
that,  in  the  present  case,  a  duty  is  cast  upon  the  defend- 
ant by  statute,  and  that  a  breach  of  such  duty  renders  the 
defendant  liable  to  an  action.  Now,  by  the  37th  section 
of  the  6  &  7  Vict  c.  73,  the  Court,  or  a  Judge,  has  power 
to  order  the  attorney  to  deliver  his  bill  to  the  client 
When  that  order  is  made,  the  case  is  the  same  as  if  the 
attorney  had  been  directed  by  the  statute  itself  to  deliver 
his  bill.  [Aldersony  R — ^That  argument  would  equally  ap- 
ply to  orders  of  every  description;  for  all  orders  are  made 
by  some  law,  and  what  difference  can  there  be  between  a 
duty  imposed  either  by  the  general  law  of  the  land  or  by 
some  particular  Act  of  Parliament?]  In  Com  Dig.  Ac- 
tion upon  Statute  (F.),  it  is  laid  down,  that  "  in  every  case 
where  a  statute  enacts  or  prohibits  a  thing  for  the  benefit 
of  a  person,  he  shall  have  a  remedy  upon  the  same  statute 
for  the  thing  enacted  for  his  advantage,  or  for  the  recom- 
pense of  a  wrong  done  to  him  contrary  to  the  said  law." 
The  comparatively  recent  case  of  Cane  v.  Chapman  (a)  may 
be  cited,  for  the  purpose  of  shewing  that  the  action  would 
lie,  although  the  duty  be  not  immediately  but  collate- 
rally cast  upon  the  party  sought  to  be  rendered  liable. 
[Marttriy  B. — In  Carpenter  v.  Thornton  (6),  Holroydj  J., 
says,  "  there  is  no  instance  of  an  action  brought  on  a  rule 
of  Court  for  the  payment  of  money.  The  mode  of  en- 
forcing such  an  order  is  by  attachment,  for  contempt 
in  not  obeying  the  order  of  the  Court/']  The  rule  is  in 
its  nature  final;  and  where  the  order  is  made  in  the  course 
of  the  proceedings  in  a  suit  no  action  lies;  but  this  order 
is  altogether  independent  of  the  suit  [PoUode,  C.  R — 
The  plaintiff  had  better  take  the  case  to  a  Court  of  Error.] 
Lastly,  the  declaration,  upon  the  face  of  it,  discloses  a 
good  cause  of  action.  There  is  an  implied  undertaking  in 
the  contract  between  an  attorney  and  his  client,  that  the 
former  will  render  an  account,  and  give  his  bill  of  costs 

(a)  6  A.  &  E.  647.  (6)  3  R  &  Aid.  52. 
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when  requested  or  ordered  so  to  do.  The  case  is  similar 
to  that  where  a  custom  is  imported  into  a  contract.  The 
action  is  well  founded  upon  the  breach  of  that  contract 
[Farke,  B. — The  declaration  does  not  contain  any  allega- 
tion of  a  request  independent  of  the  order.]  The  order 
itself  is  equivalent  to  a  request  to  deliver  a  bill  of  costs. 
It  is  submitted,  that,  upon  general  demurrer,  a  sufficient 
cause  of  action  appears  upon  the  face  of  this  declaration. 

Pabkb,  B. — It  is  said,  that  there  is  an  implied  under- 
taking on  the  part  of  the  attorney  to  deliver  his  bill  of 
costs  upon  a  reasonable  request ;  but  this  declaration  does 
not  contain  any  allegation  of  that  kind.  Then,  it  is  fur- 
ther said,  that  this  is  not  a  mere  interlocutory  but  a  final 
or  collateral  order.  But  in  Emerson  v.  Lashiey  (a)  it  was 
held,  that  an  action  would  not  lie  to  recover  costs  order- 
ed to  be  paid  by  a  rule  of  an  inferior  court  in  the  course 
of  a  suit  there,  notwithstanding  the  defendant  might  not 
be  liable  to  an  attachment  of  the  inferior  court,  by  being 
resident  out  of  its  jurbdiction.  The  Court  there  held,  that 
the  action  would  not  lie,  upon  the  ground  that  the  proper 
remedy  was  by  attachment  This  case  is  not  distinguishable 
from  that  of  Emerson  v.  Lashley,  where  the  order  was 
quite  as  collateral  and  final  as  the  present 

Aldbbson,  B. — The  only  way  in  which  these  orders  can 
be  enforced  is  that  which  is  expressly  given,  namely,  by 
attachment.  I  quite  agree  with  what  was  said  by  two  of 
the  learned  Judges  in  Emsrsqn  v.  Lashleyy  that  this  is  a 
form  of  proceeding  to  which  no  encouragement  ought  to 
be  given;  and  that  it  is  better  to  submit  to  a  particular 
inconvenience  than  to  introduce  a  general  mischief  For 
if  it  were  held  that  an  action  would  lie  in  the  present 
case,  inasmuch  as  scarcely  an  order  is  ever  obeyed  within 

(a)  2H.  Bla.248. 
Il2 
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a  reasonable  time,  an  action  would  be  brought  in  almost 
every  casa  I  think^  therefore^  the  defendant  is  entitled 
to  our  judgment 

Pollock,  C.  B.,  concurred  (a). 

Judgment  for  the  defendant 
(a)  Martin,  B.,  left  the  Court  before  the  case  was  oondaded. 


Jan,  31. 

The  right  to 
challenge  the 
jury,  whether 
it  be  a  common 
or  a  special 
jury,  perempto- 
rily and  wiUi- 
out  cause,  does 
not  exist  in 
dyil  actions. 

The  Court 
will  not  grant  a 
new  trial  on  the 

ound  that  the 


•  are  ex- 
oessiTe,  unless 
it  is  rery  mani- 
fest that  the 


jury,  in  i 

ing  the  dam- 
ages, have  ei- 
ther been  ac- 
tuated by  an 
improper  mo* 
tire  or  that 
they  have  pro- 
ceeded upon  a 
wrong  principle. 


Cbbeb  v.  Fisheb. 

Trespass  for  assault  and  battery.— Plea,  not  guilty, 
and  issue  thereon. 

The  cause  was  tried  at  the  last  Exeter  Assizes,  before 
Talfourd,  J.,  and  a  special  jury,  that  had  been  summoned 
to  try  the  cause  under  the  provisions  of  the  Common  Law 
Procedure  Act,  15  &;  16  Vict.  c.  76.  It  appeared  that  the 
action  was  brought  to  recover  damages  for  an  assault  and 
battery  of  an  aggravated  description,  committed  by  the 
defendant,  a  clergyman,  upon  the  plaintiff,  who  had  held 
the  office  of  churchwarden  in  the  parisL  The  jury  re- 
turned a  verdict  for  the  plaintiff,  with  3002.  damages. 

Slade  obtained  a  rule  nisi  last  Term,  on  the  ground,  first, 
that  the  damages  were  excessive;  and  secondly,  that  the 
learned  Judge  had  refused  to  allow  a  peremptory  chal- 
lenge of  one  of  the  jurymen  made  on  behalf  of  the  defend- 
ant 

Crowder  and  Collier  shewed  cause  (Jan.  20). — ^There  is 
no  ground  for  the  last  objection,  inasmuch  as  the  juror 
who  was  challenged  did  not  act.  [Parke,  B. — ^It  is  clear 
that  the  Common  Law  Procedure  Act  does  not  give  a  right 
of  peremptory  challenge.  The  Act  puts  special  and  com- 
mon juries  upon  the  same  footing.     The  challenge  must. 
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therefore,  be  for  cause.  There  is  no  right  of  peremptory 
challenge  except  in  cases  of  felony  and  treason.]  The 
common  jury  is  summoned  under  the  provisions  of  the 
105th  section  of  the  Clommon  Law  Procedure  Act  (a);  and 
by  the  108th  section,  which  applies  to  special  jurymen, 
that  jury  is  "  subject  to  such  right  of  challenge  as  the  par- 
ties are  now  by  law  entitled  to;'^  and  a  printed  panel  is  to 
be  kept  in  the  same  manner  and  on  the  same  terms  as  is 
provided  for  in  a  preceding  part  of  the  Act  with  reference 
to  the  panel  of  common  jurora  And  this  section  contains 
a  proviso  that  the  Court  or  a  Judge  may,  in  such  case 
as  they  may  think  fit,  order  a  special  jury  to  be  struck 
according  to  the  present  practice.  So  that,  according  to 
the  provisions  of  the  statute,  the  parties  would  not  be 
prejudiced  in  any  case.  And  on  the  other  hand,  if  peremp- 
tory challenges  were  allowed,  it  would  be  impossible  to  ob- 


473 


1654. 


(a)  The  105th  section  enacts, 
that  '*  the  precept  issued  by  the 
Jadgesof  assize  to  the  sheriff,  to 
sammon  jurors  for  the  assizes, 
shall  direct  that  the  jurors  be 
summoned  for  the  trial  of  all  is- 
sues, whether  civil  or  criminal, 
which  may  come  on  for  trial  at 
the  assizes ;  and  the  jurors  shall 
thereupon  be  summoned  in  like 
manner  as  at  present'* 

Sect  108  enacts,  *"  That  the 
precept  issued  by  the  Judges  of 
assize  as  aforesaid,  shall  direct 
the  sheriff  to  summon  a  sufficient 
number  of  special  jurymen,  to  be 
mentioned  therein,  not  exceeding 
forty-eight  in  all,  to  try  the  spe- 
cial jury  causes  at  the  assizes; 
and  the  persons  summoned  in 
pursuance  of  such  precept  shall 
be  the  jury  for  trying  the  special 
jury  causes  at  the  assizes,  sub- 
ject to  such  right  of  challenge  as 


the  parties  are  now  by  law  enti- 
tled to ;  and  a  printed  panel  of  the 
special  jurors  so  summoned  shall 
be  made,  kept,  delivered,  and 
annexed  to  the  Nisi  Prius  record^ 
in  like  time  and  manner,  and  up- 
on the  same  terms  as  hereinbe- 
fore provided  with  reference  to 
thepanelof  common  jurors;  and 
upon  the  trial  the  special  jury 
shall  be  balloted  for  and  called 
in  the  order  in  whiSh  they  shall 
be  drawn  from  the  box,  in  the 
same  manner  as  common  jurors; 
provided  that  the  Court  or  a 
Judge,  in  such  case  as  they  or  he 
may  think  fit^  may  order  that  a 
special  jury  be  struck  according 
to  the  present  practice,  and  such 
order  shall  be  a  sufficient  warrant 
for  striking  such  special  jury,  and 
making  a  panel  thereof  for  the 
trial  of  the  particular  cause.*' 
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^^^'  ^  tain  a  Bpecial  jury  at  all  in  some  counties,  where  the  num* 
ber  of  special  jurymen  is  exceedingly  smalL  [Parhe,  B. 
— In  a  case  of  misdemeanor,  tried  before  me  at  York,  the 
whole  of  the  jury  was  objected  to  without  opposition.  I 
then  required  the  names  of  the  jurymen  to  be  called  over 
again,  and  cause  to  be  shewn,  and  by  that  means  we  ob- 
tained a  jury.  In  practice  it  has  been  usual,  as  a  matter 
of  courtesy,  to  allow  peremptory  challenges  in  civil  cases 
and  misdemeanors,  but  it  is  not  a  matter  of  right]  They 
then  shewed  cause  against  the  other  part  of  the  rule. 

Slade,  Mowbray ^  and  Coleridge,  in  support  of  the  last 
portion  of  the  rule,  admitted  that  no  such  right  existed 
as  that  contended  for  on  the  motion  for  the  rule;  but  they . 
submitted,  that  the  position  of  the  party  objecting  to  the 
special  jurors  was  less  favourable  to  him  under  the  new 
statute  than  it  formerly  was;  for,  by  theold  practice  each 
party  had  the  right  of  striking  off  the  list  a  certain  num- 
ber of  the  jurors'  names. — ^They  were  then  heard  upon  the 
question  of  damages,  upon  which  the  Court  took  time  to 
consider. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said. — ^This  was  a  motion  for  a  new 
trial,  on  the  ground  of  the  damages  being  excessive.  A 
point  was  raised  as  to  the  disallowance  of  an  objection  to 
the  jury,  to  which,  on  reference  to  the  notes  of  the  learned 
Judge,  we  cannot  pay  any  attention,  as  they  are  silent 
upon  the  subject.  The  only  point  is,  whether  the  dam- 
ages were  excessive.  Now,  although  the  damages  were 
such  as  in  our  private  judgment  we  might  think  more 
than  the  occasion  called  for,  still,  in  considering  what  we 
might  probably  have  given,  and  comparing  them  with 
what  the  jury  have  awarded,  there  is  not  so  wide  a  dif- 
ference between  the  two  as  to  satisfy  us  that  the  jury 
either  were  actuated  or  that  they  proceeded  upon  some 
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wrong  principle.  Under  these  circumstances,  bearing  in  ^8^* 
mind  that  it  is  the  peculiar  province  of  the  jury  to  assess 
the  damages,  and  that  the  Court  ought  not  to  interfere, 
unless  it  be  very  manifest  that  the  jury  have  so  misconduct- 
ed themselves,  we  think  that  we  cannot  disturb  the  verdict 
The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 


FiGO,  App.;  Wilkinson,  Resp.  j^^^  ^ 

X  HIS  was  a  rule  calling  on  the  appellant  to  shew  cause  a  plaint  wac 
why  the  appeal  in  this  case,  which  had  been  set  down  for  ^**^ '"  * 

\       ^^  .  county  court 

argument,  should  not  be  struck  out  of  the  special  paper,      on  the  I6th  of 
It  appeared  from  the  affidavits  that  it  was  an  action  the^decLion  be- 
brought  by  the  respondent  on  the  warranty  of  a  horse,  jjjfintiflrsfii. 
and  that  the  action  was  tried  by  the  judge  of  the  county  J®^'  ^^«  ^«- 
court  at  Oxford  on  the  16th  of  last  June,  when  judgment  notice  of  appeal. 
was  given  for  the  plaintiff  for  oOt,  being  the  amount  which  j^iy^  the'd^ 
had  been  given  by  the  plaintiff  for  the  horse.     The  de-  tomey,*hayi"n 
fendant,  thereupon*  gave  notice  of  his  intention  to  appeal  prepared  a  ca«e, 

lit.,         ,^  ,  ,to  which  the 

against  the  decision,  and  a  draft  case  was  subsequently  piaintirsat- 
prepared  by  his  attorney.     But  the  plaintiff's  attorney  not  ^oT^r^^the 
agreeing  to  the  case,  the  parties  went  before  the  judge  of  P^^®*  ^^^ 
the  court  on  the  1st  of  July  to  settle  the  case.      The  jadge  to  settle 

and  sign  the 
caae.  The  judge  required  that  certain  alterations  should  be  made  in  the  case  by  the  insertion 
in  it  of  two  documents.  The  proposed  alterations,  however,  could  not  be  made  at  that  time,  as 
the  parties  had  not  the  documents  with  them.  The  judge  said  he  would  sign  the  case  then,  and 
that  he  would  re-sign  it  when  the  alterations  had  been  inserted  and  a  &ir  copy  made,  and  that 
he  signed  it  nunc  pro  4une.  To  this  course,  the  plaintiff's  attorney,  who  was  present,  made  no 
objection.  On  the  4th  of  July,  the  defendant's  attorney  haying  obtained  the  documents,  and 
having  made  the  necessary  alterations,  served  a  fair  copy  of  the  case  upon  the  clerk  of  the  court 
and  on  the  plaintiff's  attorney,  and  had  the  case  sealed  with  the  seal  of  the  court;  but  the  judge, 
upon  application,  declined  to  sign  the  case  again,  being  of  opinion  that  he  had  no  jurisdiction  to  do 
so.  On  the  6th  the  defendant's  attorney  transmitted  two  copies  of  the  case  to  the  Rule  Office  of 
this  Court.  He  also  served  a  notice  of  that  &ct  upon  the  plaintiff's  attorney.  The  affidavit  of  the 
plaintiBTs  attorney  stated  that  neither  had  he  nor  the  plaintiff  notice  of  such  transmission  within 
three  days  after  the  signing  and  sealing  of  the  case : — Hdd^  that,  although  the  case  was,  in  fiict, 
■igned  on  the  1st  of  July,  yet,  inasmuch  as  by  the  implied  consent  of  both  parties  it  was  merely 
signed  conditionally,  to  take  effect  upon  the  completion  of  the  case,  which  took  place  on  the  4th, 
the  latter  day  was  the  true  date  of  the  case  being  signed. 

Hddy  also,  that  as  the  appellant  was  not  bound  to  give  notice  of  the  transmission  of  the  case 
within  three  days  of  its  being  signed  and  sealed,  but  **  forthwith"  upon  its  being  transmitted,  Uie 
affidavit  did  not  raise  the  objection  that  such  notice  had  not  been  sent  in  due  time,  and,  conse- 
quently, that  the  proceedings  were  regular,  and  that  the  appeal  ought  to  be  heard. 


Besp. 


476  BXOHBQUEB  BBK>BTa 

1854.  judge  proposed  that  certain  alterations  should  be  made 
FioG  A  ^  •  ^  *^  ^^^®>  ^^^  ^^^^  copies  of  two  documents  should  be 
Wilkinson,  inserted  in  it  These  documents,  however,  happening  to 
be  at  Whitney,  which  is  about  ten  miles  from  Oxford,  the 
proposed  insertion  could  not  at  that  time  be  made.  The 
judge  was  requested  to  sign  the  case  as  it  stood,  and  to  di- 
rect that  it  should  be  sealed  with  the  seal  of  the  court. 
To  this  he  assented,  and  he  signed  the  case,  at  the  same  time 
stating,  that  he  would  sign  it  when  a  fair  copy  had  been 
made,  and  the  necessary  documents  had  been  inserted, 
and  that  he  signed  it  nunc  pro  tunc.  The  plaintiff's  at- 
torney, who  was  present  all  the  time,  made  no  opposition. 
On  the  4th  of  July  the  defendant's  attorney,  having  in 
the  meantime  obtained  a  copy  of  the  documents  to  be  in- 
serted, served  a  fair  copy  of  the  case  upon  the  clerk  of  the 
county  court  and  upon  the  plaintiff's  attorney,  and  had 
the  case  sealed ;  but  the  judge,  upon  an  application  being 
made  to  him  to  sign  the  case,  declined  to  do  so,  being  of 
opinion,  upon  consideration,  that  he  had  no  power  to 
sign  a  fresh  case,  and  that  the  parties  must  proceed  upon 
the  case  already  signed.  On  the  6th  of  July  two  copies 
of  the  appeal  were  transmitted  to  the  Rule  OfiSce  of  this 
Court,  but  the  clerk  of  that  department,  for  some  reason, 
refused  to  receive  them.  Notice  of  such  transmission  was 
sent  to  the  plaintiff's  attorney.  The  affidavit  of  the  plain- 
tiff's attorney  stated  "  that  this  deponent  did  not,  within 
three  days  after  the  signing  and  sealing  of  such  case,  re- 
ceive, nor  did  the  said  plaintiff  within  that  time  receive, 
as  he  this  deponent  is  informed  and  beEeves,  any  notice 
by  the  said  defendant  or  his  said  attorney  of  the  trans- 
mission of  such  case,  or  of  any  copy  thereof,  to  the  rule 
department  of  the  Master's  office  of  the  said  Court  of  Ex- 
chequer. And  this  deponent  has  been  informed  and  be- 
lieves that  no  such  case  was  in  fact  transmitted"  (a). 

(a)  The  case  had  already  been  from  the  Court  that  the  judge 
before  this  Court,  when  the  rule  should  sign  the  fresh  case ;  this, 
was  enlarged,  with  an  intimation      however,  he  declined  to  do. 
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BramweU  shewed  cause. — The  proceedings  on  the  part         1864 
of  the  defendant  are  perfectly  regular,  and  there  is  no  rear     y^^^^  ^pp . 
son  why  the  appeal  should  not  be  heard.     The  15th  sec-     ^'^J;'""' 
tion  of  the  13  &  14  Yict  c.  61,  which  regulates  the  form 
of  the  appeal  given  by  the  preceding  section,  enacts  "  that 
such  appeal  shall  be  in  the  form  of  a  case  agreed  on  by 
both  parties  or  their  attomies;  and  if  they  cannot  agree, 
the  judge  of  the  county  court,  upon  being  appUed  to  by 
them  or  their  attornies,  shall  settle  the  case  and  signjit; 
and  such  case  shall  be  transmitted  by  the  appellant  to  the 
rule  department  of  the  Master's  office  of  the  Court  in 
which  the  appeal  is  to  be  brought''    This  section,  there- 
fore, does  not  specify  any  time  within  which  the  case  is 
to  be  transmitted  to  the  Rule  Office;  but  this  is  provided 
for  by  the  162nd  and  163rd  of  the  Rules  of  Practice,  which 
regulate  the  proceedings  with  regard  to  the  signing  and 
sealing  of  the  case,  and  of  the  transmission  of  copies  there- 
of, and  of  the  notice  to  be  given.    The  162nd  rule  is  as 
follows: — ''All  cases  shall  be  signed  by  the  judge,  and 
shall  be  presented  to  him  for  signature,  unless  he  shall 
otherwise  order,  at  the  court  next  after  twelve  clear  days 
from  the  giving  such  determination  or  direction,  and 
sealed  with  the  seal  of  the  court;  and  when  signed  and 
sealed,  one  copy  thereof  shall  be  deposited  with  the  clerk, 
and  another  sent  by  prepaid  post  letter  or  otherwise  by 
the  appellant  to  the  successful  party  within  three  clear 
days  next  after  the  time  of  signing  and  sealing  the  same; 
and  if  the  appellant  does  not  comply  with  this  rule,  the 
successful  party  may  proceed  on  the  judgment,  unless  the 
judge  shall  otherwise  order."    The  1 63rd  rule  orders,  that 
''  the  appellant  shall,  within  three  dear  days  next  after 
the  case  is  signed  and  sealed,  transmit  two  copies  thereof, 
by  post  or  otherwise,  in  conformity  with  the  provisions  of 
section  15  of  the  13  &  14  Vict  c.  61 ;  and  notice  of  such 
transmission  shall  forthwith  be  served  by  the  appellant 
on  the  successful  party  by  prepaid  post  letter  or  other- 
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18M.  wise;  in  default  whereof,  the  eucoessful  party  inaj  pro- 
Fioo»App.;  ^^^^  o^  ^b^  judgment,  and  shall,  on  application  to  the 
^  RMttT"'  Court,  be  entitled  to  such  costs  as  he  shall  hare  incurred 
in  oonsequfiiioe  of  the  appellant's  proceedings ;  provided 
that»  instead  of  proceeding  on  such  judgment,  the  respon* 
dent,  if  he  thinks  fit,  may,  within  twenty-eight  clear  days 
firom  the  signing  of  the  case,  transmit  it  in  the  manner 
prescribed,  and  give  the  like  notice  to  the  appellant  of  such 
transmission."  The  appellant  complied  with  all  the  require- 
ments of  the  statute  and  of  the  preceding  rules.  Although 
the  judge,  in  point  of/oc^  signed  the  case  on  the  1st  of  July, 
he  did  so  on  the  understanding  that  it  was  to  be  taken  that 
the  case  was  signed  when  it  should  be  rendered  com- 
plete by  the  insertion  of  the  necessary  documents.  No 
objection  was  made  to  this  on  the  behalf  of  the  plaintifi^, 
and  the  plaintiff,  therefore,  must  be  taken  to  have  been  a 
consenting  party.  The  case  was  not  complete  until  the  4th 
of  July,  which  b  the  time  from  which  the  appellant  would 
have  three  clear  days  to  transmit  the  copies  to  the  Rule 
Office.  This  he  has  done.  But  then,  it  is  objected  that 
neither  did  the  plaintiff  nor  his  attorney  receive  any  no- 
tice of  such  transmission  '^  within  three  days  after  the 
signing  and  sealing  of  such  case.'"  But  this  statement  does 
not  raise  a  valid  objection,  for  the  appellant  is  not  bound 
to  give  the  notice  within  the  three  days  after  the  signing 
and  sealing  of  the  case,  but,  when  the  transmission  has 
been  made,  "  forthwith"  to  serve  the  notice,  that  is  to  say, 
within  a  reasonable  time  afterwards,  which  need  not  be 
within  the  space  of  such  three  days. 

CrippSy  in  support  of  the  rule,  contended  that  the  ap- 
pellant had  ample  time  to  prepare  his  case  before  the  1  st 
of  July,  and  that  the  case  was  signed  on  the  1st  and  not 
on  the  4th  of  July;  and  that,  if  the  appellant  had  desired 
to  have  the  case  signed  at  a  later  day  than  upon  that 
when  it  was  actually  signed,  he  ought  to  have  applied  to 
the  judge  to  postpone  the  signing  and  sealing  of  the  case. 
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Pollock,  0.  B. — I  am  of  opinion  that  this  rule  onght  to  1854. 
be  dischai^d  with  costs;  and  as  it  was  so  moved,  I  think  figg,  App.; 
that  is  an  additional  reason  why  it  should  be  disposed  of  Wx^insoh, 
in  that  way.  The  point  that  has  been  chiefly  relied  upon 
on  the  part  of  the  plaintiff  has  already  received  an  an« 
swer.  It  is  sought  to  place  the  defendant  upon  the  horns 
of  a  dilemma,  for  it  is  said  that  either  the  case  was  signed 
on  the  1st  of  July,  or  that  it  was  not  signed  at  all  In 
point  of  fact  that  is  so,  if  the  manual  exertion  of  affixing 
the  name  by  writing  it  on  that  day  is  to  be  taken  as  the 
true  time  when  the  case  was  signed.  But  this  was  done 
upon  the  distinct  understanding,  to  which  the  plaintiff 
himself  was  a  party,  that  something  remained  to  be  per- 
formed ;  and  that,  until  that  had  been  done,  the  signing 
was  to  have  no  effect,  as  the  case  would  be  complete. 
These  matters  were  not  done  till  the  4th  of  July,  when 
the  necessary  documents  had  been  obtained  and  had  been 
duly  inserted.  At  the  time  the  case  was  signed  the  plain- 
tiff's attorney  was  present,  and  made  no  objection;  and  I 
think  that,  in  so  doing,  we  must  consider  that  he  lent  the 
sanction  of  his  countenance  to  that  course  of  proceeding; 
and  that,  having  impliedly  assented  to  what  was  done,  he 
cannot  now  come  forward  and  complain  of  laches  by  the 
other  side. 

Pabkb,  B. — ^I  am  entirely  of  the  same  opinion.  I  think 
that  the  plaintiff,  by  his  conduct,  assented  to  the  proposi- 
tion that,  at  the  time  the  case  was  signed,  it  was  to  be 
considered  as  signed  conditionally,  but  that  it  was  not 
to  operate  until  the  case  should  be  complete.  This  did 
not  take  place  till  the  4th.  If  that  day  is  to  be  taken  as 
the  date  of  the  signing  and  sealing  of  the  case,  then  all  the 
steps  were  taken  in  time,  and  the  proceedings  are  regular. 
But  the  respondent  raises  the  objection  that  a  notice 
of  the  transmission  of  the  case  was  not  given  within  three 
days  after  the  signing  and  sealing  of  the  case.     But  by  the 
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1654  ivies,  such  notice  is  not  required  to  be  given  within  the 
F1O0,  App.;  Bpftce  of  three  days  of  the  signing  and  sealing,  but  '^  forth- 
^^BmT^'  ^*^"  ^P^^  *^®  transmission  of  the  case,  which  is  to  take 
place  within  three  days.  The  affidavit,  therefore,  does 
not  raise  the  objection.  Upon  the  supposition  that  the  case 
was  signed  and  sealed  on  the  4th  the  proceedings  are  regu- 
lar, and  the  appeal  ought  to  be  heard.  I  entirely  agree 
with  my  Lord  Chief  Baron  that  the  rule  ought  to  be  dis- 
charged with  costs. 

Aldebsoit,  R — I  am  of  the  same  opinion.  It  has  been 
.said  that  the  merits  are  in  the  plaintiff's  favour.  Upon 
that  point  I  will  not  say  a  word. 

Mabtin,  B. — I  am  of  the  same  opinion.  The  case  was 
dgned  de  bene  esse  on  the  Ist  of  July,  but  must  be  taken 
as  signed  and  sealed  on  the  4th,  when  the  case  was  com- 
plete and  the  seal  of  the  court  was  actually  affixed.  The 
defendant  then  transmitted  the  copies,  as  required  by  the 
Rules  of  Practice,  to  the  Rule  Office  of  this  Court;  and  al- 
though the  clerk  refused  to  receive  them,  that  was  no  con- 
cern of  his.  The  objection  as  to  the  notice  has  already 
received  an  answer.  I  must  say  I  hope  that  objections  of 
this  description  to  appeals  will  not  be  repeated. 

Rule  discharged  with  costs  (a). 

(a)  The  appeal  was  afterwards      directed  that  a  nonsuit  should  be 
heard,  but  no  counsel  appeared      entered, 
for  the  respondent.    The  Court 
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1854. 

Groves  and  Others,  App.;  Janssbns,  Resp.  Jan.  23. 

X  HIS  was  an  appeal  from  the  decision  of  the  judge  of  No  appeal  lies 
the  county  court  at  Sheffield.  The  particulars  of  the  u  Vict  c  61, 
plaintiff's  claim  were  as  follows:  **This  plaint  is  entered  ^To?ajS 
to  recover  500Z.  damages  due  from  the  defendants  to  the  of  a  county 

court,  in  a  caw 

plaintiff,  upon  a  certain  agreement  in  writing,  dated  &c.  where  the 
The  judge  had  given  judgment  for  Janssens,  the  plaintiff,  ^^"eiceeds 

for  50i  50^,  but  where 

juriBdiction  is 
giren  to  him 

Qvain  appeared  for  the  appellants  (January  1 6).     But,  by  the  agree- 
after  the  case  had  been  opened,  WiUeSy  on  the  part  of  the  parties  (a), 
respondent,  objected  that  the  appeal  would  not  lie. 

}FiUe8  in  support  of  the  objection. — Jurisdiction  having 
been  given  to  the  county  court  by  consent  of  the  parties  in 
this  case,  under  the  17th  section  of  the  13  &  14  Vict, 
c.  61,  no  appeal  lies;  and  the  amount  of  the  claim  far  ex- 
ceeds such  an  amount  as  gives  the  county  court  jurisdic- 
tion. That  court  would  not  have  jurisdiction  except  for 
the  consent  so  given.  Now,  the  14th  section,  by  which 
an  appeal  is  given,  enacts,  that  "  if  either  party  in  any 
cause,  of  the  amount  to  which  jurisdiction  is  given  to  the 
county  courts  by  this  Act^  shall  be  dissatisfied  with  the 
determination  or  direction  of  the  said  court  in  point  of 
law,  or  upon  the  admission  or  rejection  of  any  evidence, 
such  party  may  appeal  from  the  same  to  any  of  the  supe- 
rior Courts  of  common  law,  at  Westminster,"  &a  This  - 
section,  therefore,  gives  an  appeal  in  cases  where  jurisdic- 
tion is  given  '^by  this  Act"  And  it  has  been  held,  that 
where  the  amount  sought  to  be  recovered  was  under  202. 
no  appeal  lies  (a).    Tt  is  clear  that  the  appeal  is  given 

(a)  A  bill  to  give  an  appeal  in     by  Lord  Brougham, 
such  cases  has  already  been  in-         (a)  BUywers,  App.,  Backham^ 
trodneed  in  the  House  of  Lords      Beep.,  20  L.  J.,  Q.  B.,  397. 
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1864.  with  reference  to  the  amount  of  the  claim.  The  16th  sec- 
OrovbI  App.;  *^^^  enacts,  that  "no  judgment,  order,  or  determination 
Janksbnb,  given  or  made  hj  any  judge  of  a  county  court,  nor  any  cause 
or  matter  brought  before  him  or  pending  in  his  courts 
shall  be  removed  by  appeal,  motion,  writ  of  error,  certiorari, 
or  otherwise,  into  any  other  court  whatever,  save  and  ex- 
cept in  the  manner  and  according  to  the  provisions  here- 
inbefore mentioned."  The  17th  section,  by  which  juris- 
diction is  given  in  such  a  case  as  the  present,  enacts  "that 
if  both  parties  shall  agree,  by  a  memorandum  signed  by 
them  or  by  their  attornies,  that  the  county  court  shall 
have  power  to  try  any  of  the  actions  hereinbefore  respec- 
tively mentioned,  in  which  the  sum  sought  to  be  recovered 
shall  exceed  the  sum  of  5t  (a),  by  the  said  recited  Act, 
or  50Z.  by  this  Act,  limited  in  the  case  of  such  actions 
respectively,  or  any  action  in  which  the  title  to  land,  whe- 
ther of  freehold,  copyhold,  leasehold,  or  other  tenure,  or  , 
to  any  tithe,  toll,  market,  fair,  or  other  franchise,  shall  be 
in  question,  then  and  in  such  case  the  said  court  shall 
have  jurisdiction  and  power  to  try  such  action,"  &c.  Un- 
der that  section  no  appeal  would  lie  against  the  decision 
of  the  county  court  judge  upon  questions  arising  in  cases 
where  title  to  land,  tithe,  toll,  &c.,  are  in  dispute,  and  which 
have  been  brought  by  the  consent  of  the  parties  before 
•  the  judge.  By  analogy,  the  judge,  in  all  cases  where  juris- 
diction is  given  by  consent,  acts  as  an  arbitrator,  and  his 
decision  is  final. — The  Court  here  intimated,  that,  as  the 
objection  came  upon  the  appellant  by  surprise,  the  learned 
counsel  might  ai^e  the  point  upon  a  future  day;  but  he 
stated  his  willingness  to  meet  the  objection. 

Qiiain  contrk. — ^The  appeal  lies.  The  mere  act  of  the 
parties  cannot  give  the  county  court  judge  jurisdiction, 
jurisdiction  being  given  by  the  statute.  [Parke  B. — The 
statute  may  mean  that  the  judge  is  to  act  purely  in  the 

(a)  QusBre  20^. 
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capacity  of  an  arbitrator.]     It  is  dear  that,  by  the  17th        18^ 

section,  it  was  the  intention  of  the  legislature  that  he  should  Grovbs,  App. ; 

act  as  a  judge,    [Parke,  B. — The  1 4th  section  gives  an  ap-      ^^^^^ 

peal  "where  jurisdiction  is  given  to  the  county  courts  by 

this  Act,"]     The  words  are,  "if  either  party  in  any  cause 

ofihs  amount  to  which  jurisdiction  is  given  to  the  county 

courts  by  this  Act,"  &a     The  question,  then,  turns  upon 

the  word  "amount;"  where,  therefore,  in  cases  from  the 

amount  of  the  claim  exceeding  501.  the  county  court  has 

not  jurisdiction,  the  court  may  have  jurisdiction  to  try 

the  cause,  by  the  parties  agreeing  in  pursuance  of  the  Act. 

But  it  is  said,  that  in  questions  relating  to  title  to  land, 

&c,  there  would  be  no  appeal.    It  is,  however,  submitted 

that  there  would,   upon  the  parties  agreeing  that  the 

amount  of  the  claim  exceeded  201.    No  question  of  that 

kind  arises  here. 

The  Court  intimated  that  they  would  take  time  to  con- 
sider the  question,  and  that  they  would  in  the  meantime 
consult  the  Judges  of  the  other  Courts  upon  it. 

Cur.  adv.  vult 

Pabke,  B.,  now  said: — ^This  case  was  argued  before  my 
Brothers  Aldei^son,  Martin,  and  myself,  in  the  absence  of 
the  Lord  Chief  Baron.  The  Court  intimated  that  they 
would  consult  some  of  the  other  Judges  about  it,  on  ac- 
count of  its  general  importance,  before  they  delivered 
their  opinion;  but,  on  speaking  to  some  of  the  Judges,  we 
found  that  they  would  rather  not  give  any  opinion  con- 
clusively upon  this  question  unless  it  had  been  argued  be- 
fore them,  and  in  thiat  respect  they  are  quite  right.  I 
have  no  reason  to  believe  that,  at  present,  there  is  any 
difference  in  their  opinion  from  that  which  we  are  now 
about  to  pronounce.  I  may  add,  that  my  Lord  Chief  Baron 
concurs  in  the  opinion,  I  having  intimated  to  him  what 
our  view  of  the  case  is.     The  question  is,  whether  an  ap- 

VOL.  IX,  K  K  BXCH. 
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1854.  peal  lies,  by  13  &  14  Vict.  c.  61,  against  the  decision  of 
Grovbs,  App.;  *  county  court  judge  in  a  cause  amounting  to  aboye  60Z., 
J^^^^^  as  in  the  present  case,  to  a  matter  of  500i.,  where  jurisdic- 
tion is  given  to  him  by  the  voluntary  agreement  of  the 
parties.  Mr.  Willes  took  the  objection,  after  the  case  had 
been  partly  argued,  that  an  appeal  did  not  lie  in  this  case; 
and  we  are  clearly  of  opinion  it  does  not  lie.  An  appeal  is 
given  by  the  14th  section,  which  provides,  "that,  if  either 
party,  in  any  cause  of  the  amount  to  which  jurisdiction 
is  given  to  the  county  courts  by  this  Act,  shall  be  dissa- 
tisfied with  the  determination  or  direction  of  the  said 
Court  in  point  of  law,  or  upon  the  admission  or  rejection 
of  any  evidence,  such  party  may  appeal  from  the  same  to 
any  of  the  superior  Courts.""  Jurisdiction  in  this  case  is 
not  given  by  this  Act  alone;  and  we  are  of  opinion  that 
the  clause  applies  only  to  cases  in  which  jurisdiction  is 
given  to  the  county  court  judge  by  the  Act  alone,  that  is, 
to  causes  of  amount  above  20Z.  and  not  exceeding  50Z.,  and 
that  a  cause  for  a  sum  exceeding  507.,  brought  before  the 
judge  by  the  mutual  agreement  of  the  parties,  under  section 
17,  is  not  a  cause  in  which  an*  appeal  lies.  By  the  17th 
section,  parties  may,  by  mutual  agreement,  try  before  the 
judge  of  a  county  court  actions  for  amounts  exceeding  502., 
and  also,  "any  action  in  which  the  title  to  land,  whether 
of  freehold,  copyhold,  leasehold,  or  other  tenure,  or  to 
any  tithe,  toll,  market,  fair,  or  other  franchise,  shall  be 
in  question."'  By  consent  jurisdiction  is  given  in  these 
cases;  but  it  is  perfectly  clear  that,  in  no  way  of  con- 
struing this  Act,  is  an  appeal  given  against  a  decision  on 
any  such  question  of  title  by  the  county  court  judge.  There 
is  no  reason  why  an  appeal  should  be  allowed  where  the 
parties  give,  by  consent,  jurisdiction  to  the  judge  in  a 
matter  exceeding  in  amount  602. ;  when  it  will  not  lie  in  a 
cause  respecting  title  to  land,  to  toll,  to  market  or  fair. 
If  we  look  to  the  sense  and  reason  of  the  thing,  there 
is  good  ground  for  giving  an  appeal  to  one  of  the  dissatis- 
fied parties,  where  the  jurisdiction  is  compulsory  and  where 
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they  haye  no  power  to  choose  the  judge,  and  it  is  a  fit  and        1864. 
proper  matter  for  an  appeal,  (and  the  legislature  are  of  g,^^^^;^app  • 
opinion  that  matters  of  above  20i.  and  up  to  501.  are  of  that     J^nssbns, 
description) ;  but  there  is  no  reason  why,  if  the  parties 
agree  themselves  to  leave  it  to  the  decision  of  the  county 
court  judge,  they  should  not  be  bound  by  his  decision,  just 
as  much  as  they  would  be  bound  if  they  had  leflb  the  case 
to  an  arbitrator.    We  are  of  opinion,  therefore,  that,  com* 
paring  these  sections  together,  the  appeal  does  not  lie  in 
any  case  in  which  the  parties  have  given  by  voluntary 
agreement  jurisdiction  to  the  county  court  judge.     Con- 
sequently, the  appeal  will  be  dismissed,  but  not  with  costs. 

Appeal  dismissed,  without  costs. 


Dreesman,  App. ;  Harris  and  Another,  Resp.  •^^'*-  ^3- 

X  HIS  was  an  appeal  from  a  decision  of  the  judge  of  the  }^  actions 

«    fr  IT  -1.  1       brought  in  the 

county  court  of  JNewcastla     It  was  an  action  for  the  county  courts  in 
breach  of  a  contract    The  claim  exceeded  20t,  but  the  ^J^  ^Jjf^ 
judge  had  given  judgment  for  121  only.  ^^  i^J^ 

Ues  where  the 

BoviU  appeared  for  the  appeUant  S"  x°c!l' 

20/.,  although 

UdaU,  for  the  respondents,  objected  that  the  appeal  ^^vS^foy^ 
would  not  lie,  on  the  ground  that  the  judgment  was  for  »n»ller  amount. 
a  sum  under  201;  and  that,  if  an  appeal  were  allowed  here, 
a  party  might  reserve  to  himself  the  right  of  appeal  in  all 
cases  by  extending  his  claim  to  a  sum  exceeding  202w 

Sed  Per  Curiam  (a).— The  14th  section  of  the  13  & 
14  Vict  c.  61,  enacts  "that  if  either  party  in  any  cause 
of  the  amount  to  which  jurisdiction  is  given  to  the  county 

(a)  FoUock,  C.  B.,  Parke,  B.,  Aldenon,  R,  and  Martin,  B. 
K  K  2 
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App.; 
Harris,  Resp. 


courts  by  this  Act  shall  be  dissatisfied  with  the  deter- 
mination or  direction  of  the  said  court  in  point  of  law,  or 
upon  the  admission  or  rejection  of  any  evidence,  such 
party  may  appeal  from  the  sama'"  This  was  an  appeal- 
able cause  when  it  was  brought  in  the  county  court,  and 
nothing  has  occurred  to  take  away  that  right  The  im- 
proper decision  of  the  judge  upon  some  point  of  law,  as^ 
for  instance,  by  the  exclusion  of  evidence  which  ought  to 
have  been  admitted,  may  have  been  the  cause  of  the 
judgment  being  under  201.  There  is,  therefore,  no  weight 
in  this  objection. 

The  appeal  was  therefore  heard;  but  the  Court,  upon 
argument,  directed  that  the  case  should  be  set  down  again 
for  a  new  trial,  the  costs  of  the  former  trial  and  of  this  ap- 
peal to  be  costs  in  the  cause. 


Jan.  23.        PROCTER  and  Wife,  Executrix  of  C.  B.  Wilson,  deceased, 

V.  Brotherton. 

IfM-IL  WARD  moved  for  a  rule  calling  on  H.  R,  who 
appeared  as  the  plaintiff's  attorney,  to  shew  cause  why  all 
proceedings  in  this  action  should  not  be  stayed,  with  costs, 
on  the  ground  of  the  action  having  been  brought  without 
the  authority  of  the  husband. 

It  appeared  from  the  affidavits  in  support  of  the  motion, 
that  the  attorney,  H.  R.,  had  been  employed  by  the  wife 
ed*^hLt  thrw-  ^^  *^®  executrix  of  Wilson,  to  recover  a  debt  due  upon  a 
tionwasbrought  promissorv  note  given  by  the  defendant  to  Wilson  in  his 

without  his  an-      .       .  i  , 

thority,  and  lifetime.  The  husband's  affidavit  stated,  that  his  wife  was 
▼inced  ^  rfie  Hving  apart  from  him,  and  that  she  had  left  his  house 
'f^^tiTdebu^  illegally,  and  contrary  to  his  will  and  desire;  and  that  she 

recovered,  to  her 

own  use;  but  this  was  denied  on  the  part  of  the  wife.  The  Court  stayed  the  proceedings  until  se- 
curity for  costs,  to  the  satisfaction  of  the  Master,  should  be  given  to  the  husband. 


An  action  was 
brought  by  an 
attorney  em- 
ployed by  an 
executrix,  who 
was  a  feme  co- 
vert, in  the 
name  of  the 
husband  and 
wife.     The 
pUiintiffs  lired 
apart,  and  the 
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had  employed  the  said  H.  K.  to  act  as  attorney  to  collect  1^^ 
the  debts  due  to  Wilson,  without  his  (the  husband's)  au-  PRocxKa 
thority ;  and  that  the  reason  why  he  would  not  consent  to  bkothbrton. 
her  receiving  the  money  was,  that  he  was  convinced  that 
she  would  apply  it  to  her  own  use,  and  not  in  payment  of 
the  legacies  and  other  bequests  given  by  the  will  of  Wil- 
son. In  answer  to  this  the  wife's  affidavit  stated,  that 
they  lived  apart  by  consent,  and  that  she  had  a  separate 
property  of  her  own ;  that  she  had  been  pressed  for  the 
payment  of  certain  debts  due  for  the  deceased's  funeral, 
&c.;  and  that  she  was  desirous  of  procuring  payment  of 
the  debts  due  to  her  as  executrix  solely  for  the  purpose  of 
defraying  the  charges  created  by  the  will,  and  not  for  her 
own  personal  use  other  than  as  such  executrix  as  afore- 
said. She  further  deposed,  that  the  defendant's  attorney 
had  married  the  plaintiff's  niece,  and  that  the  female 
plaintiff  had  been  assaulted  by  them,  and  that  an  indict- 
ment for  that  assault  had  been  preferred  at  the  Lancaster 
Sessions,  and  a  true  bill  had  been  found.  It  further  ap- 
peared from  the  affidavit  of  H.  R.,  that,  in  consequence 
of  the  husband  objecting  to  his  name  being  used  in  the 
action,  H.  R.  had  written  a  letter  to  him,  which  con- 
tained the  following  offer:  ''As  your  name  is  used  as 
plaintiff  as  a  matter  of  form,  I  wiU  hold  you  harmless  and 
indemnified  against  the  costs  of  the  action ;  and  if  you 
require  any  further  security  than  this  letter,  I  will  give  it." 
To  this  offer  H.  R  had  not  received  any  answer. 

Mihuard  in  support  of  the  motion. — The  proceedings 
ought  to  be  stayed,  as  they  are  carried  on  without  the  au- 
thority and  against  the  will  of  the  husband.  This  is  not 
the  ordinary  case  where  the  husband  is  made  co-plaintiff 
in  the  action  for  the  sake  of  conformity.  The  money 
which  would  be  recovered  in  this  action  would  be  his  own, 
for  he  has  the  power  of  disposition  over  the  personal  es- 
tate that  is  vested  in  his  wife  as  executrix.     He  is  en- 
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1864.        titled  to  administer  in  his  wife's  right  for  his  own  safety: 
Pboctbr      Williams  on  Executors,  827.   And  his  affidavit  states  that 
Beothbbton.   ^®  ^^^^  ^^^^  *^^  ^®^*»  ^^  recovered  by  the  wife,  will  be  ap- 
plied to  her  personal  use. — The  Court  having  granted  a 
rule  nisi, 

Hugh  HiU  shewed  cause  in  the  first  instance. — ^The  affi* 
davits  in  support  of  this  application  do  not  state  that  the 
wife  became  executrix  without  the  husband's  consent 
And,  moreover,  there  is  not  any  statement  whatever  that 
this  step  is  not  taken  coUusively.     It  appears  that  the 
husband  and  wife  are  living  apart  by  mutual  consent.    In 
Innell  and  Wife  v.  Newman  (a),  the  plaintiffs  lived  sepa- 
rate under  a  deed,  by  which  the  husband  stipulated  that  his 
wife  should  enjoy  as  her  separate  and  distinct  property  all 
effects,  &a,  which  she  might  acquire,  or  which  by  any  gift, 
grant,  &c.,  or  representation,  she  or  he  in  her  right  might 
be  entitled  to,  and  that  he  would  not  do  any  act  to  im- 
pede the  operation  of  that  deed,  but  would  ratify  all  law- 
ful or  equitable  proceedings  to  be  brought  in  his  or  their 
names  for  recovering  such  real  and  personal  estates.    The 
wife,  having  as  executrix  of  one  R  M.,  commenced  an 
action  on  a  promissory  note  in  the  names  of  her  hus- 
band and  herself,  the  husband  released  the  debt,  which 
release  was  pleaded  puis  darrien  continuance;  and  the 
Court  on  application  ordered  the  plea  to  be  taken  off  the 
record,  and  the  release  to  be  given  up  to  be  cancelled. 
IPoUock,  C.  B. — That  decision  does  not  in  any  way  affect 
the  present  case,  for  there  the  release  was  fraudulent  and 
collusive.]     Here  the  plaintiff  has  had  the  offer  of  an  in- 
demnity from  the  attorney,  and  he  cannot  expect  more.   In 
Chambers  v.  Donaldson  (5),  an  attorney  brought  an  action 
for  a  wife  in  her  husband's  name,  for  a  trespass  in  entering 
her  house  and  taking  her  goods,  (the  wife  living  apart  from 

(a)  4  B,  &  Aid.  419.  (b)  9  East,  471. 
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her  husband),  without  authority  from  the  latter,  and  the        1854. 
Court  refused  to  stay  the  proceedings,  although  the  hus-      PRocrBR 
band  joined  the  defendants  in  the  application.     But  in   „      ^' 
Morgan  and  Wife  v.  Thonvas  (a)  the  Court  ordered  the 
proceedings  to  be  stayed  until  an  indemnity  against  costs, 
to  the  satisfaction  of  one  of  the  Masters,  was  given  to  the 
husband. 

Milward  in  support  of  the  rule. — In  Chambers  v.  Don- 
aldson the  wife  was  living  apart  from  her  husband,  under 
a  sentence  of  separation,  with  alimony  allowed  in  the  Ec- 
clesiastical Court. — The  Court  then  asked  the  learned 
counsel  for  whom  he  appeared?  And  he  cited  Huhhart  v. 
PhiUips  (b)  to  shew  that  an  application  by  the  defendant 
alone  was  sufficient  to  suport  the  application. 

Pee  Curiam  (c). — The  rule  will  be  absolute  to  stay  the 
proceedings  until  an  indemnity  against  costs,  to  the  satis- 
faction of  the  Master,  is  given  to  the  plaintiff. 

Rule  absolute  accordingly. 

(a)  2  a  &  M.  388.  (c)  Pollock,  C.  B.,  Alderton^B., 

(b)  13  M.  &  W.  702.  and  Martin,  B. 
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Jan,  30. 


To  an  action 
upon  an  admin- 
iBtration  bond, 
setting  out  the 
conditions  of 
the  bond,  and 
alleging  several 
breaches  in  the 
declaration,  un- 
der the  8  &  9 
WiU.  3,c.ll, 
the  defendant 
pleaded,  as  to 
two  of  ^e 
breaches,  pay- 
ment of  money 
into  Court,  with 
an  allegation 
**•  that  the  said 
sum  is  sufficient 
to  satisfy  the 
plaintiff's  claim, 
in  respect  of 
the  matter  here- 
in pleaded  to;" 
and  as  to  the 
residue  of  the 
breaches  he 
pleaded  (in  the 
same  plea)  per- 
formance, and 
excuse  for  non- 
performance of 
the  conditions. 
The  Court,  on 
motion,  made 
the  rule  abso- 
lute to  strike 
out  the  plea  as 
being  no  an- 
swer to  the  ac- 
tion. 


The  Bishop  of  London  v,  M'Neil. 

Xn  this  case  Raymond  had  obtained  a  rule,  calling  on  the 
defendant  to  shew  cause  why  the  plea  pleaded  in  this 
cause  should  not  be  struck  out,  under  the  52nd  section  of 
the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76.    It 
was  an  action  of  debt  on  an  administration  bond,  dated 
October  14th,  1 840,  by  which  the  defendant,  one  C.  Broad- 
wood,  and  another  person,  bound  themselves  in  the  penal 
sum  of  SOOOi.    The  declaration  set  out  the  bond  and  the 
condition  thereof,  by  which  the  bond  was  to  be  void  if 
the  said  C.  Broadwood  should  make  or  cause  to  be  made 
a  true  and  perfect  inventory  of  all  the  goods  &c.  of  one 
M.  Broadwood,  deceased,  which  had  or  should  come  to 
her  hands,  possession,  or  knowledge,  and  should  exhibit  or 
cause  to  be  exhibited  the  same  so  made  in  the  registry  of 
the  plaintiffs  Consistory  Court  of  London,  at  or  before  the 
last  day  of  January  then  next  ensuing;    and  the  same 
goods  &c.  of  the  said  M.  B.,  at  the  time  of  his  death,  or 
which  any  time  thereafter  should  come  into  the  hands 
of  the  said  C.  B.,  should  well  and  truly  administer  accord- 
ing to  law ;  and  further,  that  she  should  make  or  cause  to 
be  made  a  true  and  just  account  of  her  said  administra- 
tion, at  or  before  the  last  day  of  January,  1841,  otherwise 
the  said  writing  obligatory  was  to  remain  in  full  force. 
The  declaration  then  assigned  four  breaches,  alleging  the 
non-performance  of  each  of  the  said  conditions. 

The  defendant,  in  his  plea,  after  setting  out  the  con- 
ditions of  the  bond,  pleaded,  as  to  two  of  the  breaches  as- 
signed, viz.  as  to  the  said  C.  Broadwood  not  exhibiting  in 
the  said  registry  a  true  and  perfect  inventory,  and  a^  to 
the  said  C.  B.  not  making  a  true  and  just  account  of  her 
administration  as  mentioned  in  that  condition,  payment 
into  Court  of  one  shilling,  with  an  allegation,  that  "  the 
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said  sum  is  sufficient  to  satisfy  the  claim  of  the  plaintiff        1854. 
in  respect  of  the  matter  herein  pleaded  to/'  and  as  to  the 
residue  of  the  breaches,  the  plea  alleged,  as  to  one,  per- 
formance, and,  as  to  the  other,  an  excuse  for  nonper- 
formance. 

J,  Henderson  shewed  cause. — The  defendant  is  entitled 
to  plead  payment  of  money  into  Court  in  this  action.  The 
70th  section  of  the  Common  Law  Procedure  Act  makes  it 
lawful  for  a  defendant  "  in  all  actions,"  with  certain  ex- 
ceptions there  mentioned,  and  which  do  not  apply  to  the 
present  case,  "  to  pay  into  Court  a  sum  of  money  by  way 
of  compensation  and  amends;"  and  the  succeeding  section 
gives  the  form  of  plea  to  be  used  in  such  case.  [Parkoy 
B. — A  defendant  is  clearly  not  entitled  to  pay  money  into 
Court  in  a  case  where  the  plaintiff  has  assigned  several 
breaches  in  his  declaration,  under  the  stat.  8  &  9  Will.  3, 
c.  11,  by  which  the  judgment  obtained  by  the  plaintiff  is 
to  stand  as  a  security  for  any  further  breaches  of  covenant 
of  which  the  defendant  may  be  guilty.  If  the  jury  were 
to  find  that  the  sum  here  paid  into  Court  is  sufficient  for 
past  breaches,  how  could  the  judgment  stand  as  such  se- 
curity?] It  is  submitted  that  all  the  legal  consequences 
would  follow.  [AJderson,  B.— The  statute  of  8  &  9  Will. 
3,  c.  11,  is  expressly  excepted  out  of  the  operation  of  the 
Common  Law  Procedure  Act  by  the  96th  section.  PoUock, 
C.  B.^Still,  if  there  be  any  serious  question  as  to  the  valid- 
ity of  the  plea,  I  doubt  whether  we  ought  to  interfere  upon 
motion.]  The  plaintiff's  objection  to  the  plea  should  be 
raised  by  demurrer;  by  which  proceeding  the  defendant 
would  be  entitled  to  carry  the  case  to  a  Court  of  error,  if 
the  decision  of  this  Court  were  unfavourable  to  him.  The 
present /orm  of  plea  is  correct,  and  is  not  so  framed  as  to 
embarrass  or  delay  the  fair  trial  of  the  action,  within  the 
language  of  the  52nd  section  of  the  Common  Law  Pro- 
cedure Act. 
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1864.  Raymond  in  support  of  the  rula — This  pleading  falls 

Bishop  OP  within  the  precise  terms  of  the  52nd  section.  For,  al- 
LoNDON  though  the  plaintiff  may  take  the  money  out  of  Court  in 
M'NEtt,  satisfaction  of  damage  already  sustained  by  reason  of  the 
defendant's  breaches  of  covenant,  the  judgment  signed  un- 
der the  73rd  section  would  not  apply  to  future  breaches. 
The  plaintiff,  therefore,  is  entitled  to  have  judgment  for 
the  penalty  of  the  bond  also.  In  order  to  afford  a  good  an- 
swer to  the  boiul,  the  plea  should  shew  that  the  conditions 
upon  which  the  breaches  have  been  assigned,  have  been 
fully  performed.  The  defendant  has  not  done  so  here. 
The  fallacy  of  the  defendant's  argument  consists  in  treat- 
ing the  condition  as  if  it  were  the  bond.  The  defendant 
has  not  pleaded  to  the  cause  of  action,  for  that  is  the  bro- 
ken bond,  but  to  the  conditions  which  haye  not  been  per- 
formed. The  plea  is,  therefore,  no  answer  whatever  to 
the  action,  and  the  case  does  not  fall  either  within  the 
words  or  the  spirit  of  the  70th  section,  for  the  plaintiff 
cannot,  under  the  73rd  section,  take  the  money  out  of 
Court  The  70th  section  follows  the  language  of  the 
3  &  4  Will.  4,  c.  42.  In  England  v.  Wat8on(a),  it  was 
held,  that  payment  into  Court  could  not  be  pleaded  in 
discharge  of  principal  and  interest  on  a  bond,  and  costs 
in  an  action  on  the  bond.  If  the  defendant's  argument^ 
that  the  plaintiff's  true  remedy  is  by  demurrer,  is  to  pre- 
vail, special  demurrers  will  be  revived  in  all  cases. 

Pollock,  C.  B. — I  think  it  quite  clear  that  the  plea  is 
bad,  and  that  the  rule  to  strike  it  out  must  be  absolute. 

Pabke,  R — I  think,  also,  that  the  plea  is  no  answer  to 
the  action,  and  that  it  ought  to  be  struck  out  altogether. 
Payment  into  Court  cannot  be  pleaded  unless  the  plea 
answers  the  cause  of  action,  which  this  plea  does  not. 

(a)  9  M.  &  W.  333. 
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And^  under  the  73rd  section,  the  plaintiff  ought  to  be  able 
to  take  the  money  out  of  Court,  which  he  could  not  do 
here,  inasmuch  as  the  judgment  would  not  stand  for  fu- 
ture damages.  The  plea,  therefore,  cannot  be  taken  as  a 
satisfaction  of  the  plaintiff's  cause  of  action.  If  the  plain- 
tiff had  declared  generally  on  the  bond,  and  the  defend- 
ant had  suffered  judgment  by  confession  or  nil  dicit,  the 
plaintiff  would  have  to  enter  a  suggestion.  We  con- 
sidered this  question  in  Webb  v.  James  (a).  And  I  think 
that,  if  this  plea  is  struck  out,  the  parties  are  in  the  same 
situation  as  if  the  plaintiff  had  entered  a  suggestion  after 
judgment  by  confession  or  nil  dicit;  and  therefore,  that 
they  may  go  down  upon  an  inquiry  as  to  the  amount  of 
damages. 
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Bishop  of 
London 

M'n'bil. 


AiJ)BiisoN,  B. — I  think  that  such  a  construction  gives 
full  effect  to  the  70th,  73rd,  and  96th  sections  of  the  Com- 
mon Law  Procedure  Act. 

The  Court  (&)  then  said  that  the  rule  must  be  absolute  to 
strike  out  the  plea,  and  that  the  damages  might  be  as- 
sessed by  a  common  jury,  or  perhaps  that  the  cheapest 
mode  of  proceeding  would  be  to  go  before  one  of  the  Mas- 
ters of  the  Court 

Rule  absolute. 


(a)  8  M.  &  W.  645. 
{b)  PoUoek,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  PlaU,  R 
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Jan,  14.  Palmer  v.  Waqstaff  and  Another. 

±  HIS  was  an  action  for  the  infringement  of  a  patent. 
The  declaration,  which  was  in  the  form  given  by  the  Com- 
mon Law  Procedure  Act,  stated  that  the  plaintiff  was  the 
first  and  true  inventor  of  a  certain  new  manufacture,  that 


The  plaintiff 
took  out  a  pa- 
tent for  ••  Im 
proyementa  in 
the  manu&c- 
tare  of  candlet, 
and  in  appara-      . 

tat  for  applying  18  to  saj,  of  "  Improvements  in  the  manufacture  of  candles, 
■^^fication  he    ^^^  ^^  apparatus  for  applying  light,"  for  which  a  patent 

claimed,  first. 


the  mode  of 
manu&cturing 
candles  by  the 
application  of 
peculiarly  ^ 
formed  plaited 
wicks;  second- 
ly, the  mode  of 
manu&cturing 
candles  by  the 
application  of 
two  or  more 


had  been  granted  to  him  on  the  25th  of  March,  1840;  and 
that  the  defendants  had  infringed  the  said  patent  right. 
Plea  (inter  alia),  not  guilty;  and  issue  thereon. 
At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  the  specification  of  a  patent,  the 
title  of  which  was  for  "  Improvements  in  the  manufacture 
of  candles,  and  in  apparatus  for  applying  light,''  granted 
kited  wick       *^  ^^^  plaintiff  in  March,  1840,  and  the  disclaimer  of  a 
so  disposed  that  certain  part  of  his  invention,  were  given  in  evidence, 
tamed  out-  The  Specification  was  as  follows : — "  I  do  hereby  declare 

thirdly,^e  *^^  nature  of  my  said  invention,  and  the  manner  in  which 
mode  of  apply-    ^he  same  is  to  be  performed,  are  fully  described  and  ascer- 

ing  lenses  to  ,  ^  * 

hunps  in  order  taiued  in  and  by  the  following  statement  thereof;  that  is 
and°conduct  a  to  Say,  my  invention  relates — First,  to  a  mode  of  manufac- 
Sons^^ihe^ra  s  ^^^"^S  caudles  by  the  application  of  peculiarly  formed 
of  light  to  a  dis-  plaited  wicks. 

tance."    The 

"  Secondly,  my  invention  relates  to  a  mode  of  manufac* 
turing  candles  by  the  application  of  two  or  more  plaited 
wicks  in  each  candle. 


"  And  thirdly,  my  invention  relates  to  a  mode  of  apply- 
ing lenses  to  lamps,  in  order  to  concentrate  and  conduct  a 


plaintiff  after- 
wards entered 
a  disclaimer  as 
to  the  first  and 
third  parts  of 
his  inrention, 
and  he  sued  the 
defendant  for  an 

S^l^^d^t  portion  or  portions  of  the  rays  of  the  light  to  a  distance. 
At  the  trial,       And  in  order  that  my  invention  may  be  most  fully  under- 

the  plaintiff  "^  ,/  ^ 

produced  a 

candle  purchased  of  the  defendant,  the  wicks  of  which  were  so  plaited  that  the  ends  always  turned 

outwards: — Held,  that  the  patent  was  not  for  the  candle  itself,  but  for  the  mode  of  manufiicturing 

it;  and  that  the  mere  production  of  a  candle  made  by  the  defendant,  in  which  the  wicks  were  so 

plaited  that  the  ends  always  turned  outwards,  was  no  evidence  of  an  infringement  of  the  plaintiff^s 

patent 
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stood  and  readily  carried  out  by  a  workman,  I  will  pro- 
ceed to  describe  the  means  pursued  by  me  for  performing 
the  same.  In  manufacturing  candles  with  plaited  wicks, 
as  at  present,  the  wicks  are  constructed  or  formed  by 
plaiting  three  or  more  clusters  or  strands  of  loose  threads, 
which  loose  threads  are  not,  previously  to  plaiting  them, 
intertwisted  or  otherwise  treated  or  worked  in  any  manner 
to  cause  the  various  threads  to  be  formed  or  fabricated  into 
a  cord  or  line.  Now,  the  object  of  the  first  part  of  my  inven- 
tion is  to  apply  plaited  wicks  to  candles,  formed  by  plait- 
ing together  previously  fabricated  parts  or  cords,  in  place 
of  clusters  of  loose  parallel  yarn  or  threads,  by  which 
means,  when  the  wicks  consume,  they  will  maintain  the 
required  stiffness,  and  bum  more  efficiently  than  when 
each  strand  or  part  of  the  plaited  wick  is  composed  of  se- 
veral loose  yams  or  strands;  and  in  carrying  out  this  part 
of  my  invention,  supposing  I  am  desirous  of  constructing 
plaited  wicks  or  candles  according  to  my  invention,  I 
cause  the  individual  thread  or  yam  to  be  formed  into  a 
cord  or  line,  by  twisting  them  into  what  is  commonly 
called  cotton  cord,  or  by  gymping  them  together,  or  by  any 
other  suitable  way  by  which  they  can  be  wove  or  com- 
bined together;  so  that,  when  a  plaited  wick  of  three  parts 
is  to  be  made,  I  plait  together  three  such  described  cords 
or  lines  in  place  of  three  clusters  of  loose  yam  or  thread. 
"  I  will  now  proceed  to  describe  the  second  part  of  my 
invention,  which  relates  to  a  mode  of  manufacturing  can- 
dles by  applying  two  or  more  plaited  wicks  in  each  candle. 
It  is  well  known  that  candles  manufactured  with  plaited 
wicks  so  burn,  that  the  upper  end  of  the  wicks  turn  out- 
wards, by  which  means  they  do  not  require  to  be  snuffed; 
and  it  may  be  remarked  that,  where  there  is  only  one 
wick  in  each  candle,  the  direction  of  the  bending  of  the 
wick  is  not  material;  but  it  will  be  evident  that,  in  manu- 
facturing candles  with  two  or  more  plaited  wicks,  it  Ls  im- 
portant that  the  separate  wicks  in  bending,  when  being 
consumed,  should  not  do  so  in  such  a  manner  as  to  come 
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in  contact  with  each  other,  but  that  they  should  each  turn 
outwards,  and  be  at  all  times  separate  one  from  the  other; 
and  I  have  observed  that,  in  consuming  plaited  wicks  of 
candles,  that  surface  of  the  wick,  when  made  as  here- 
tofore, or  according  to  the  mode  above  described,  where 
the  strands  proceed  upwards  from  the  outer  edges  towards 
the  centre,  is  the  direction  towards  which  the  wick  bends, 
and  consequently,  I  find  that,  in  making  candles  with  two 
or  more  plaited  wicks,  that  they  should  be  so  made  as  to 
cause  that  surface  of  each  wick  to  be  outwards,  whilst 
that  surface  of  each  wick,  where  the  strands  proceed  up- 
wards, and  from  the  centre  towards  the  outer  edges,  should 
be  inwards  towards  the  centre  of  the  candle,  owing  to 
the  circumstance  above  noticed,  for  the  wicks  will  not 
be  found  to  bend  in  that  direction,  but  directly  in  the  re- 
verse direction;  and,  in  order  to  insure  this  placing  of  the 
wicks,  when  applying  them  in  the  manufacture  of  candles, 
I  employ  a  rod  of  wire,  fig.  1  of  the  drawing,  there  being 
a  notch  or  notches  at  the  lower  end,  according  as  two  or 
more  such  plaited  wicks  are  to  be  applied  to  each  candle; 
and,  in  applying  two  or  more  plaited  wicks  to  a  candle, 
they  are  placed  parallel  with  the  central  axis  or  line  of 
the  candle.  The  rod  or  wire  A.  fig.  1  is  intended  for  ap- 
plying two  wicks  to  a  candle;  and,  in  placing  wicks,  or 
such  rod  or  wire,  I  cause  one  end  of  the  wick  to  be  fastened 
to  the  upper  end  of  the  wire,  by  placing  it  in  the  notch  B., 
and  then  conduct  that  surface  of  the  wick  where  the  strands 
of  the  plait  proceed  upwards  from  the  centre  towards  the 
outer  edges  thereof,  to  be  against  one  side  of  the  wire  rod, 
and  then  conduct  it  to  the  lower  end  of  the  rod,  where  the 
wick  passes  under  it  in  the  notch,  taking  care  to  retain 
the  wick  from  twisting,  and  then  I  conduct  the  wick  up- 
wards on  the  other  side  of  the  rod,  observing  the  same  care 
in.  keeping  that  surface  of  the  plait  from  which  side  it 
bends  in  consuming  against  the  surface  of  the  rod  or  wire 
A.,  and  then  place  the  other  end  of  the  wick  in  the  notch 
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C.  The  wire,  with  the  two  wicks,  will  then  be  ready  to  be  18M. 
placed  in  a  mould,  to  have  a  candle  made  therein ;  and  I 
have  only  further  to  remark,  that,  in  making  candles  with 
more  than  two  plaited  wicks,  I  use  more  grooves  or  notches 
at  the  end  of  the  rod,  and  observe  the  same  care  in  placing 
the  wicks,  as  above  explained.  I  would  remark,  in  respect 
of  this  part  of  my  invention,  I  do  not  claim  the  applying 
two  or  more  wicks  generally  to  candles,  it  not  being  new 
60  to  make  candles,  I  having  already  obtained  letters 
patent  for  manufacturing  candles,  each  having  a  series  of 
spiral  wicks,  this  part  of  my  invention  being  confined  to 
plaited  wicks,  which  are  placed  verticaUy,  or  nearly  so,  in 
the  candles. 

"  I  will  now  proceed  to  describe  the  third  part  of  my 
invention.  Fig.  2  represents  a  table  lamp,  having  this 
part  of  my  improvements  applied  thereto;  and  I  would 
remark,  that,  although  the  lamp  shewn  is  for  consuming 
candles,  yet  this  part  of  my  invention  is  equally  applica- 
ble to  oil  lamps.  Fig.  3  shews  a  front  and  edge  view  of  a 
lense,  set  in  a  proper  frame.  Fig.  4  shews  the  gallery  or 
holder  for  the  chimney  of  the  lamp  in  section,  together 
with  the  circular  frame  for  receiving  the  lense.  Fig.  6 
shews  a  plan  of  the  circular  frame,  with  the  gallery  of  the 
glass  chimney.  In  each  of  these  figures  the  same  letters 
of  reference  are  used  to  indicate  the  same  parts.  A.  is  the 
lense  in  a  frame  B.,  with  a  stem  having  a  slot  therein,  by 
which  the  height  can  be  adjusted  by  the  set  screw  C, 
which  fixes  the  stem  of  the  frame  to  the  bolt  D.,  the  na- 
ture of  which  is  clearly  shewn  in  the  drawing.     The  bolt 

D.  is  capable  of  being  slided  more  or  less  into  the  recesses 
formed  in  the  circular  frame  E.,  which  is  placed  on  the 
top  of  the  lamp,  and  which  I  prefer  should  have  the  gal- 
lery or  holder  of  the  glass  chimney  affixed  thereto.  By 
this  arrangement  it  will  be  seen  that  one  or  more  such 
lenses  may  be  applied  to  a  lamp  or  removed  therefrom  as 
the  use  of  the  lamp  may  require  it,  and  thus  may  the  rays 
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1854.        of  light  from  the  lamp  be  collected  and  thrown  to  a  dis- 
tance in  the  direction  desired. 

"  Having  thus  described  the  nature  of  my  inyention, 
and  the  manner  of  performing  the  same,  I  would  have  it 
understood  that  what  I  claim  as  the  invention,  secured  by 
the  present  letters  patent,  is — First,  the  mode  of  manu- 
facturing candles  by  the  application  of  the  peculiarly 
formed  wicks  as  herein  described;  Secondly,  I  claim  the 
mode  of  manufacturing  candles  by  the  application  of  two 
or  more  plaited  wicks  as  herein  described ;  and  Thirdly,  I 
claim  the  mode  of  applying  lenses  to  lamps  as  described" 

On  the  21st  of  June,  1853,  the  plaintiff  entered  a  dis- 
claimer as  to  part  of  his  invention,  which  was  as  follows : — 
"  I,  the  said  William  Palmer,  did  describe  the  invention 
to  consist  of  three  parts;  and  since  the  enrolling  of  the 
said  specification,  it  has  been  found  that  the  first  part  is 
not  of  such  practical  value  as  to  induce  me  to  wish  to  re- 
tain the  same  as  part  of  my  patent;  for  which  reason  I 
wish  to  disclaim,  and  I  do  hereby  disclaim,  all  parts  of 
the  specification  which  describe  or  claim  such  first  part  of 
the  invention.  And  it  has  been  objected  to  the  third 
part  of  the  invention,  that  it  was  not  new  at  the  date  of 
the  patent:  I  believe  it  was  new,  but  it  has  gone  out  of 
use;  for  which  reason  I  wish  to  disclaim,  and  I  do  hereby 
disclaim,  all  parts  of  the  specification  which  describe  and 
claim  the  said  third  part  of  the  invention.  And  in  order 
that  the  title  may  be  consistent  with  the  invention  which 
will  remain  described  in  the  specification,  I  do  hereby  dis- 
claim that  part  of  the  title  which  consists  of  the  following 
words  '  and  an  apparatus  for  applying  light'  *' 

It  appeared  that  the  plaintiff  and  the  defendants  were 
manufacturers  of  candles ;  and  a  candle  was  produced  which 
had  been  purchased  at  the  defendants'  manufactory.  The 
wicks  in  this  candle  were  so  plaited  that  the  ends  always 
turned  outwards,  and  the  candle  by  such  construction  would 
bum  without  requiring  to  be  snuffed.    It  further  appeared 
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that  both  single  and  double  plaited  wicks  had  been  in  use         1864. 
prior  to  the  date  of  the  plaintiff's  patent,  and  that  can-       palmsr 
dies  so  constructed  did  not  require  snuffing.  _    ^' 

It  was  contended,  on  the  part  of  the  defendants,  that 
the  second  part  of  the  plaintiff's  invention,  which  was  the 
only  part  of  it  that  had  not  been  disclaimed  bj  him^  was 
for  the  mode  of  making  candles ;  and  that  the  mere  pro- 
duction of  a  candle  made  hy  the  defendants,  without  proof 
of  the  mode  in  which  the  candle  had  been  made,  was  no 
evidence  of  an  infringement  of  the  patent.  The  Lord 
Chief  Baron  left  it  to  the  jury  to  say  whether  the  candle 
made  by  the  defendants  was  an  infringement  of  the  plain- 
tiff's patent ;  and  they  found  a  verdict  for  the  plaintiff  with 
nominal  damages,  leave*  being  reserved  to  the  defendants 
to  move  to  enter  a  verdict  for  them,  on  the  issue  raised 
by  the  plea  of  not  guilty  (a). 

BramwM  having  obtained  a  rule  nisi  accordingly, 

Montague  Smith  and  Chance  shewed  cause  in  last  Mi- 
chaelmas Term  (Nov.  22),  and  in  the  present  Term  (Jan. 
14). — First,  the  plaintiff  in  the  second  part  of  his  specifi- 
cation claims  the  invention  of  a  candle,  which  is  produced 
by  the  application  of  two  or  more  plaited  wicks,  which 
are  so  arranged  as  to  turn  outwards  whilst  the  candle  is 
burning,  by  which  means  the  necessity  of  snuffing  the 
candle  is  obviated.  The  inventor  claims  the  precise  form 
of  the  wicks,  and  therefore  the  invention  does  not  consist 
in  the  mode  of  effecting  such  results,  but  in  the  article 
produced.  [Parke,  B. — The  title  of  the  patent  is  for  im- 
provements in  the  manufacture  of  candles;  and  the  speci- 
fication further  states,  that  the  invention  relates  to  the 

(a)  A  fdither  objection  was  asmnch  as  it  contained  no  state- 
taken,  that  the  patent  was  mis-  ment  of  the  disclaimer;  but  this 
described  in  the  declaration,  in-      point  was  not  argaed. 

VOL.  IX  L  L  BXOH. 
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1854  mode  of  manufacture;  and  in  the  concluding  part  of  the 
specification,  the  inventor  claims  the  mode  ''  as  herein  de* 
scribed/^  and  he  describes  with  great  particularity  the 
mode  in  which  the  candle  is  to  be  manufactured.]  The 
specification  should  receive  a  fair  and  liberal  construction: 
Euddart  v,  Orim€haw(a),  Elliott  v.  Aston  (b).  [Parhe,  B. — 
Supposing  the  patent  to  be  for  the  candle,  and  not  for  the 
particular  mode  of  making  a  double  wick  candle,  was  that 
a  new  manufacture?  Alderson,  R — Double  wicks  had 
been  used  prior  to  the  plaintiff's  patent^  but  had  not  been 
60  plaited  as  always  to  turn  outwards.  This  patent  is  clear- 
ly for  the  mode  of  manufacturing  candles  with  two  or  more 
wicks,  so  disposed  that  they  shall  turn  outwards  and  re- 
main in  that  position.  Suppose  any  other  person  had  disco- 
vered that,  instead  of  plaited  wicks  placed  vertically  in  the 
candle,  the  same  effect  could  be  produced  by  spiral  wicks; 
that  would  not  have  been  an  infringement  of  the  plaintiff's 
patent  Or,  suppose  any  one  had  discovered  that  if  two 
strands  of  cotton,  instead  of  being  plaited,  were  dipped  in  a 
particular  liquid,  the  wicks  would  always  turn  outwards, 
he  surely  might  make  candles  in  that  way.]  It  is  sub- 
mitted that  the  patent  is  for  the  candle  having  wicks  so 
disposed  as  always  to  turn  outwards. 

Secondly. — ^If  the  patent  be  for  the  mode,  the  produc- 
tion of  a  candle,  which  was  identical  with  those  made  ac- 
cording to  the  plaintifi^s  specification,  is  some  evidence  of 
infringement  The  candle  here  produced  tallied  in  all  re- 
spects with  the  plaintiff's.  [Parke,  B. — That,  by  itself, 
was  no  evidence  that  the  candle  had  been  made  by  the 
plaintiff^s  mode.] 

BramweU  and  WHlea  appeared  to  support  the  rule,  but 
were  not  called  upon  to  argue. 

Pollock,  C.  B. — ^We  all  agree  that  the  rule  must  be  ab- 
(a)  Webe.  P.  C.  86.  (6)  Id.  222. 
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solute.  The  patent  is  taken  out  for  "  Improvements  in  1864. 
the  manufacture  of  candles/'  and  the  plain  meaning  of 
that  language  is,  improvements,  not  in  the  candle  itself, 
but  in  the  mode  of  making  it.  I  so  far  concur  with  the 
argument  as  to  think  that  a  patent  or  specification  should 
be  construed  in  the  sense  which  the  patentee  intended, 
and  that  if  any  expressions  are  ambiguous,  we  should  en- 
deavour to  give  effect  to  the  intention ;  and,  moreover,  I 
think  that  every  patent  should  be  expounded  favourably 
to  the  patentee.  But  we  ought  not  to  violate  the  obvious 
meaning  of  the  language,  unless  it  is  quite  clear  that  the 
patentee  intended  something  different  from  that  which 
the  expressions  indicate.  For  instance,  I  can  well  under- 
stand the  Court  deciding  that  the  word  "vice,''  which 
has  in  French  a  more  extensive  signification  than  in 
English,  meant  "screw  **(»), — for  in  that  case  it  was 
evident  what  the  patentee  intended.  Here,  however, 
looking  to  the  title  of  the  patent,  and  the  second  part 
of  the  claim  in  the  specification,  which  is  the  only  mat- 
ter in  dispute,  the  plain  and  natural  meaning  of  the 
language  is,  that  the  patent  is  taken  out  for  the  mode 
of  making  the  candle  and  not  for  the  candle  itself  The 
specification  originally  described  three  inventions,  and  if 
the  whole  be  read,  it  is  evident  that  the  patent  was  taken 
out  for  the  mode  of  the  operation.  The  patentee  was  com- 
pelled to  relinquish  two  of  the  claims;  but  when  a  person 
reads  the  specification  as  it  stands,  he  is  not  to  be  told  that 
it  means  something  different  from  what  was  meant  before  a 
portion  was  rejected.  Then  taking  the  patent  to  be  for  the 
mode  of  making  the  candle,  if  any  other  person  can  dis- 
cover a  method  of  producing  the  same  effect  by  a  totally 
different  means,  he  has  a  right  to  do  so.  That  being  the 
case,  the  plaintiff  was  bound  to  give  some  evidence  that  the 

(a)  Bloxam  v.  Ulsee,  1  Car.  &  P.  663,  668. 
LL2 
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^^^  ^      defendants  had  infringed  the  patent  by  making  a  candle  in 
the  same  way. 

Parke,  B. — I  agree  that  in  construing  a  patent  a  fair 
and  liberal  construction  ought  to  be  put  upon  it,  and  that 
we  must  look  to  what  the  real  intention  of  the  inventor 
was.  With  respect  to  this  patent,  the  only  conclusion  which 
I  can  come  to  is,  that  the  plaintiff  claims  the  particular 
mode  of  making  the  candle,  not  the  candle  itself  In  the 
specification  as  it  originally  stood,  the  plaintiff  claims  as  his 
invention:  "First,  the  mode  of  manfacturing  candles  by 
the  application  of  the  peculiarly  formed  wicks  as  herein 
described;  Secondly,  the  mode  of  manufacturing  candles 
by  the  application  of  two  or  more  plaited  wicks,  as  herein 
described,"  &c.  He  does  not  claim  or  attempt  to  claim 
the  manufacture  of  the  article  candle  with  plaited  wicks, 
but  only  the  particular  mode  of  making  it  as  described  in 
the  specification.  Then  the  only  question  is,  whether 
the  simple  production  of  a  candle  with  a  plaited  wick 
which  turns  outwards  is  of  itself  evidence  of  an  infringe- 
ment of  the  plaintiff's  patent  I  am  of  opinion  that  it  is 
not,  and  that  some  evidence  ought  to  have  been  given  that 
the  defendants'  mode  of  making  the  candle  was  an  infringe- 
ment of  the  plaintiff's. 

Alderson,  B. — I  am  of  the  same  opinion.  The  patent 
is  taken  out  for  the  manufacture  of  candles  with  plaited 
wicks  in  a  given  way.  That  being  so,  a  person  would  be 
guilty  of  an  infringement  of  the  patent,  if  he  made  candles 
with  plaited  wicks  in  that  way,  or  in  any  way  which 
the  jury  might  consider  colourable.  But  the  mere  pro- 
duction of  a  candle  with  a  plaited  wick,  without  shewing 
in  what  way  that  candle  was  made,  is  no  evidence  of  an 
infringement  of  the  patent 

Martin,  B.,  concurred. 

Rule  absolute. 
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1864. 

In  re  Box  t;.  Grben. 

Jan,  31. 

Same  v.  Same. 

XN  the  above  cases,  the  plaintiff,  who  was  a  bailiff  of  the  The  plaintiff 
County  Court  of  Kent  holden  at  Tunbridge  Wells,  entered  pS^i^a 
in   that    court  against  the  defendant  two    plaints,   and  ^^^"^^ 
summonses  in  the  usual  form  issued  thereon.     The  par-  baiUff.  By  the 
ticulars  annexed  to  one  of  the  summonses  stated,  that  the  Wpkinthe 
plaint  had  been  entered  to  recover  the  sum  of  5i,  which  ^^^uf/'^d 
the  plaintiff  claimed  of  the  defendant  for  an  assault  com-  }>y  *^«  particu- 
mitted  on  the  plaintiff  bj  the  defendant  at  Speldhurst,  other  he  claim- 
in  the  county  of  Kent,    on   the  22nd  day  of  October,  inregp^tofthe 
1853:   costs  75.  lOd      The  particulars  annexed  to  the  «>n>e"««it 

*^  upon  him  as 

Other  summons  were  as  follows: — "For  fine  imposed  by  haiiiff.  Acerti- 

the  9  &  10  Vict.  c.  95,  s.  114,  for  assaulting  the  plaintiff,  Lued  to^^ 

one   of  the   bailiffs  of  the  above    court,   whilst  in  the  "i^^tj^the 

execution  of  his  duty,  in  the  parish  of  Speldhurst,   in  v^"^^  that 

they  consisted 

the  county  of  Kent,  on  the  22nd  of  October,  1853,  52.:  ofadaimaris- 

.     rr      i/\j?  ingoatofthe 

costs  18.   lOd  same  transac- 

Upon  affidavit  of  the  above  facts,  MaHin,  B.,  at  Cham-  ^e^^^^^^f^" 
bers,  ordered  writs  of  certiorari  to  issue  to  remove  the  and  which  had 
plaints  into  this  Court.  two:— /tou, 

that  the  latter 

BA)Bey  in  last  Michaelmas  Term  (November  25),  obtained  ^  infoma/^  ^ 
a  rule  in  each  case,  calling  on  the  defendant  to  shew  cause  ™ode  of  ciaim- 

'  ®  mg  the  fine  ma- 

why  the  writ  of  certiorari  should  not  be  quashed  and  a  posed  hy  the 
procedendo  awarded;  against  which  c.95,  s.  114, for 

assaulting  an 

Barnard  shewed  cause  (January  19th). — The  9  &  10  execution  of 
Vict.  c.  95,  8.  90,  prohibits  the  removal  of  any  plaint  ^L-tS'tT^ 
into  the  superior  Courts   "unless  the  debt  or  damage  fiaimdidnot 

*  '^^      m  ntct  exceed 

claimed  shall  exceed  52."  Here,  however,  the  claim  ex-  5/.;andcon8e- 
ceeds  that  amount;  because,  in  the  first  place,  the  two  the^Mrtiorari  * 
plaints  must  be  considered  as  one  cause  of  action,  for  they  JJJJ^^"^^^ 
arise  out  of  the  same  subject  matter,  and  have  been  im- 
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^^^'  ^  properly  split  into  two  demands.  The  114tli  section  enacts, 
"That  if  any  officer  or  bailiff  of  any  court  holden  under  that 
Act  shall  be  assaulted  while  in  the  execution  of  his  duty, 
&c.,  the  person  so  offending  shall  be  liable  to  a  fine  not 
exceeding  51,  to  be  recovered  by  order  of  the  Court,  or  before 
a  justice  of  the  peace  as  hereinafter  provided,  &dc"  [Parke, 
B. — The  fine  is  not  recoverable  as  compensation  to  the 
bailiff,  but  only  by  way  of  punishment]  It  is  true,  that, 
by  the  133rd  section,  the  fine,  when  levied,  must  be 
paid  to  the  clerk  of  the  court  and  applied  in  aid  of 
the  general  fund  thereof;  but  if  the  payment  can  be  en- 
forced by  plaint  in  the  county  court,  it  may  be  recovered 
by  action  in  the  superior  Court  The  114th  section  pro- 
vides a  summary  mode  of  proceeding  by  enabling  the 
bailiff  to  take  the  offender  into  custody  (with  or  without 
warrant)  and  bring  him  before  the  Court  or  a  justice  of 
the  peace,  but,  instead  of  that,  the  plaintiff  has  elected  to 
enter  a  plaint  [Parke,  B. — ^The  plaint  is  nothing  more 
than  an  informal  mode  of  applying  to  the  Court  to  inflict 
the  fine;  then  how  could  he  unite  the  two  claims?]  If  the 
defendant  had  paid  the  amount  of  the  fine  into  court 
the  plaintiff  would  have  been  entitled  to  take  it  out 
[Parke,  B. — But  he  must  have  applied  it  as  required  by 
the  statute.]  Then,  secondly,  the  claim  in  the  plaint  for 
the  assault  exceeds  51,  since  to  that  sum  the  costs  must  be 
added  By  the  88th  section  of  the  9  &  10  Vict  c.  95,  all 
costs,  in  default  of  any  special  direction  by  the  judge,  shall 
abide  the  event  of  the  action.  The  costs  are,  in  truth, 
part  of  the  damage;  and  in  this  case  the  defendant  could 
not  have  stayed  the  proceedings  without  paying  5Z.  7s.  lOd 
Under  the  128th  section  the  plaintiff  might  have  sued 
in  the  superior  Court.  [Parke,  R — ^The  only  point  is, 
whether  the  plaintiff  could  have  united  the  two  claims.] 

Rose  in  support  of  the  rule. — ^This  is  not  the  case  of 
one  claim  split  into  two,  but  of  totally  distinct  and  differ- 
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ent  claims;  the  one  being  a  personal  claim  lor  damage  1654. 
in  respect  of  an  assault  upon  the  plaintiff  as  an  indivi- 
dual; the  other,  a  mode  (perhaps  informal)  of  enforcing  a 
fine  for  a  contempt  of  court  in  assaulting  its  officer  in 
the  execution  of  his  duty.  Two  such  claims  could  not 
have  been  united  in  one  plaint.  The  mere  circumstance 
of  the  plaintiff  having  proceeded  in  an  informal  manner 
to  enforce  the  fine  cannot  give  this  Court  jurisdiction, 
which  it  would  otherwise  not  possess  under  the  provisions 
of  this  statute.  This  Court  could  neither  entertain  the 
charge  of  an  assault  committed  on  the  officer  of  the 
county  court,  nor  impose  the  fine.  The  mode  of  proceed- 
ing by  plaint  is,  therefore,  merely  informal ;  and,  by  the 
136th  section,  "  no  order,  verdict,  or  judgment,  or  other 
proceeding  made  concerning  any  of  the  matters  aforesaid, 
shall  be  quashed  or  cancelled  for  want  of  form."' 

The  Court  then  directed  that  the  case  should  stand  over 
to  a  future  day,  to  give  the  learned  counsel  an  opportunity 
of  suggesting  to  the  plaintiff  the  propriety  of  acceding  to 
the  removal  of  the  plaints  to  another  county  court,  on 
the  ground  that  he  was  an  officer  of  the  court.  But,  on  a 
subsequent  day  (Jan.  30),  Rose  informed  the  Court  that 
the  plaintiff  declined  to  accede  to  the  course  suggested ; 
and  Rose  was  again  heard  in  support  of  the  rule. 

Cur.  adv.  vult 

Parke,  B.,  now  said — ^In  the  cases  of  Box  v.  Oreeriy 
we  are  of  opinion  that  the  plaints  cannot  be  removed, 
since  they  are  two  different  proceedings.  By  one  of  them 
the  plaintiff  sought  to  recover  51  for  an  assault  committed 
on  him  by  the  defendant  Now,  although  the  plaintiff  is 
an  officer  of  the  county  court,  the  statute  does  not  pro- 
vide for  the  removal  of  a  plaint  on  that  ground ;  therefore, 
if  the  claim  is  simply  for  57.,  the  plaint  cannot  be  removed. 
It  was  argued  that  the  two  plaints  were,  in  fact,  but  one 
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18M.  claim  which  had  been  split  into  two,  and  consequently 

In  re  the  demand  exceeded  51     We  think,  however,  that  the 

^^  subject  of  a  fine,  upon  which  the  Court  exercises  a  sum- 

Grbbn.  mary  jurisdiction,  is  not  in  the  nature  of  a  plaint;  and 

^^"  that  the  so-called  proceeding  is  only  an  inaccurate  mode 

Sahb.  of  seeking  to  enforce  the  fine.     The  rules  must,  therefore, 

be  absolute. 

Martin,  B. — The  only  ground  upon  which  a  certiorari 
could  properly  issue  is,  that  there  was  really  but  one 
claim,  which  had  been  split  into  two.  It  is  clear,  how- 
ever, that  there  is  only  one  plaint  for  52.,  and  that  the 
other  is  merely  a  proceeding  to  enforce  payment  of  a 
fine. 

Rules  absolute. 
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BuETON  V.  Thb  Great  Northern  Railway  Company.  Feb.  7. 

X  HE  declaration  stated  that,  bj  an  agreement  in  writing,  By  agreement 
made  on  the  Ist  of  October,  1851,  between  the  plaintiff  of  octobcrri85l, 
the  first  part,  and  the  defendants  of  the  other  part,  in  con-  between  a  raU- 

*        '  ^        ^       '  way  company 

sideration  that  the  plaintiff  should  provide  all  waggons,  of  the  one  part, 

horses,  drivers,  tarpaulins,  and  all  other  plant  necessary  tiff  of  the  other 

for  the  cartage  of  grain  and  other  merchandise  between  Sff^^to^' 

Hatfield  and  Ware,  and  should  convey  all  grain  and  other  ^  proyide  all 

,  waggona^orseE, 

merchandise  that  might  be  presented  to  him  for  that  pur-  &c.  necessary 
pose  by  the  defendants  between  the  last-mentioned  places,  ofgntkiTmer^ 
at  the  following  rate,  that  is  to  say,  for  all  grain  and  other  J^^h^' 
merchandise  conveyed  by  him  from  Hatfield  station  to  the  field  and  Ware, 

n'rrr  i        •  a  i  /•  -.  •        ^"^^  ^  COnVCy 

town  of  Ware,  and  vice  versa,  the  sum  of  os,  per  ton;  it  all  grain,  mer- 
was  mutually  agreed  by  and  between  the  plaintiff  and  the  %atmi^Upre- 

sentedtoMm/or 
tiat  purpose,  between  the  above  points,  for  the  sum  of  5s.  per  ton.  And  it  was  mutually  agreed 
that  that  agreement  should  continue  in  force  for  the  period  of  twelve  months  from  the  date  ihereofl 
The  plaintiff  purchased  waggons,  horbes,  &c,  and  commenced  carrying  between  Hatfield  and  Ware 
under  the  above  agreement.  On  the  18th  of  March,  1850,  the  company  gave  the  plaintiff  notice 
that  the  arrangement  entered  into  for  the  conveyance  of  grain,  merchsmdise,  &c.,  between  Hatfield 
and  Ware,  would  cease  from  and  after  the  Ist  of  April  nezt^  Accordingly,  on  the  1st  of  April,  the 
company  ceased  to  present  any  goods  whatever  to  the  plaintiff  for  carriage,  in  consequence  of  their 
having  leased  a  portion  of  their  line  to  another  railway  company,  and  bound  themselves  not  to  cany 
between  Hatfield  and  Ware.  The  plaintiff  thereupon  brought  an  action  against  them,  the  declara- 
tion in  which  stated,  that  it  was  mutually  agreed  between  the  plaintiff  and  the  defendants  **  that 
the  plaintiff  should  convey  aU  grain  and  other  merchandise  for  the  defendants  .between  Hatfield  and 
Ware,  at  the  rate  aforesaid,  for  one  year,*'  and  alleged  as  a  breach,  that,  although  the  plaintiff  had 
always  been  ready  and  willing  to  perform  his  part  of  the  agreement,  yet  the  defendants  would  not 
permit  him  to  perform  the  same,  but  prevented  him  from  so  doing,  and  wrongfully  discharged  him 
from  any  further  perfonnance  of  it : — Held,  first,  that  the  above  was  an  unilateral  agreement,  the 
only  contract  on  the  part  of  the  defendants  being  to  pay  the  stipulated  price  for  the  carriage  of  such 
goods  between  Hatfield  and  Ware,  as  might  be  presented  to  the  pUiintiff  for  that  purpose;  and  con- 
•  sequently  the  agreement  alleged  in  the  declaration  was  not  proved;  secondly,  that  if  the  declaration 
were  amended  by  stating  that  the  agreement  was  to  carry  such  goods  **  as  should  be  presented  to  the 
plaintiff,"  then  the  declaration  would  be  bad  m  arrest  of  judgment,  since  there  was  no  breach  of  that 
contract,  for  none  were  presented. 
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defendants,  that  the  plaintiff  should  convey  all  grain  and 
other  merchandise  for  the  defendants  between  Hatfield 
and  Ware  [that  should  be  presented  to  him  at  Hatfield  and 
Ware  (a)]  at  the  rate  aforesaid,  for  the  space  of  one  year 
from  the  1st  of  October;  and,  although  the  plaintiff  did  in 
all  things  perform  his  part  of  the  agreement  up  to  the  Ist 
of  April,  1852,  and  has  always  been  ready  and  willing  to 
perform  his  part  of  the  agreement  for  the  residue  of  the 
said  space  of  one  year  from  the  said  Ist  of  October,  yet  the 
defendants  did  not  nor  would  suffer  or  permit  the  plaintiff 
to  perform  the  same,  but  afterwards,  to  wit,  on  the  said 
1st  of  April,  wholly  hindered  and  prevented  him  from  so 
doing,  and  then  wrongfully  discharged  the  plaintiff  from 
any  further  performance  or  completion  of  the  said  agree- 
ment, &C. 

Plea,  that  no  such  agreement  was  made  between  the 
plaintiff  and  the  defendants  as  in  the  declaration  alleged; 
upon  which  issue  was  joined. 

At  the  trial,  before  Martin^  B.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  action  was 
brought  by  the  plaintiff,  a  carrier,  to  recover  damages  for 
the  breach  by  the  defendants  of  the  following  agreement: — 

''  Memorandum  of  an  agreement  entered  into  this  1st  day 
of  October,  1851,  between  Mr.  Seymour  Clarke,  on  behalf 
of  the  Great  Northern  Railway  Company,  on  the  one  part^ 
and  Mr.  Thomas  Burton,  of  St  Mary  Overy  Dock,  South- 
wark,  on  the  other  part.  Mr.  Burton  undertakes,  in  con- 
sideration of  the  terms  hereinafter  recited,  to  provide  all 
waggons,  horses,  drivers,  tarpaulins,  and  all  other  plant  ne- 
cessary  for  the  cartage  of  grain,  merchandise,  &c.,  between 
Hatfield  and  Ware,  and  to  convey  all  grain,  merchandise, 
&ic.,  that  may  be  presented  to  him  for  that  purpose  be- 
tween the  above  points. 


(a)  The  words  within  brackets 
were  not  in  the  declaration,  but 
the  plaintiff's  counsel  proposed 


that  it  should  be  amended  by  in- 
serting them. 
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^'  Mr.  btirion  further  undertakes  and  agrees  to  be  respon- 
sible for  the  collection  of  all  monej  due  to  the  company 
for  the  carriage  of  grain,  merchandise,  &c.,  carted  by  him 
from  such  parties  as  may  not  have  'Ledger  Accounts' 
with  the  company. 

''And  Mr.  Burton  agrees  to  observe  and  abide  by  the 
rules  and  regulations  of  the  company  as  may  from  time  to 
time  be  set  forth  for  the  conduct  of  the  business,  and  to 
perform  aU  business  entrusted  to  him  in  a  prompt,  expe- 
ditious, and  careful  manner,  at  the  following  rate,  that  is 
to  say, — ^For  all  grain,  merchandite,  &a,  conveyed  by  him 
from  Hatfield  station  to  the  town  of  Ware,  or  vice  vers&, 
the  sum  of  five  shillings  (6«.)  per  ton. 

"And,  it  is  mutually  agreed  that  this  agreement  shall 
continue  in  force  for  the  period  of  twelve  months  from  the 
date  hereof;  at  the  expiration  of  which  time  Mr.  Burton 
will  have  the  option  of  continuing  the  contract  on  such 
reduced  terms  as  any  other  party  may  undertake  the  work. 

(Signed)  Setmoub  Clarke.'' 

The  plaintiff  accordingly  purchased  horses,  wagons,  &c., 
and  commenced  carrying  goods  between  Hatfield  and  Ware 
under  the  terms  of  the  above  agreement  On  the  18th  of 
March,  1852,  the  defendants  sent  to  the  plaintiff  the  fol- 
lowing letter: 

"  Sir, — I  am  instructed  by  Mr.  Seymour  Clarke  to  in- 
form you,  that  the  arrangement  entered  into  with  you  by 
this  company,  for  the  conveyance  of  grain,  merchandise, 
&c.,  between  Hatfield  and  Ware,  will  cease  and  discontinue 
from  and  after  the  1st  day  of  April  next 

Yours  &c. 

E.  Palmer" 

On  the  Ist  of  April  the  defendants  ceased  to  present 
any  grain,  merchandise,  or  goods  whatever  to  the  plaintiff 
for  carriage,  in  consequence  of  their  having  leased  their 
Royston  and  Hitchin  line  to  the  Eastern  Counties  Bail- 
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waj  Company,  and  bound  themselves  not  to  carry  between 
Hatfield  and  Ware. 

It  was  submitted,  on  behalf  of  the  defendants,  first,  that 
they  had  committed  no  breach  of  contract,  since  the  only 
contract  on  their  part  was,  that  the  plaintiff  should  carry, 
at  the  stipulated  price,  all  grain,  merchandise,  &c.,  which 
they  had  to  carry;  and  on  the  1st  of  April  they  ceased  to 
have  any.  Secondly,  that  there  was  a  variance  between 
the  contract  stated  in  the  declaration  and  that  proved, 
since  the  former  alleged  an  absolute  contract  that  the 
plaintiff  should  carry  all  merchandise  for  the  defendants 
between  Hatfield  and  Ware,  whereas  the  latter  was  a  con- 
tract that  the  plaintiff  should  carry  such  merchandise  as 
shavld  be  presented  to  him  by  the  defendants.  The  plain- 
tiff's counsel  submitted,  that,  according  to  the  true  con- 
struction of  the  agreement,  the  one  party  was  bound  to 
present,  and  the  other  to  carry,  the  merchandise  for  one 
year;  and  they  applied  for  leave  to  amend  the  declaration. 

The  learned  Judge  was  inclined  to  think  that  the  de- 
fendants had  committed  a  breach  of  contract  by  entering 
into  an  arrangement  with  another  company,  which  pre- 
vented them  from  carrying  goods  between  Hatfield  and 
Ware.  A  verdict  was  then  taken  by  consent  for  the  plain- 
tiff, the  Court  to  say  whether  he  was  entitled  to  recover, 
and  whether  the  damages  should  be  nominal,  if  not,  the 
verdict  to  stand  for  752.;  the  Court  to  have  the  same  power 
of  amendment  as  the  Judge  at  Nisi  Prius. 

Bramwelly  in  the  present  Term,  obtained  a  rule  nisi  to 
enter  a  nonsuit  or  to  arrest  the  judgment;  against  which 

The  Attomey-Oeneral  and  Barnard  shewed  cause — 
First,  the  agreement  in  question  is  binding  on  both  par- 
ties. The  defendants  undertake  to  present  to  the  plain- 
tiff, and  the  plaintiff  undertakes  to  carry,  grain  and  mer- 
chandise between  Hatfield  and  Ware,  at  a  certain  rate,  for 
at  least  one  year.  It  is  necessarily  implied  that  the  de- 
fendants will  do  no  act  which  will  prevent  them  from 
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having  goods  to  be  carried.  [Parke,  B. — Suppose  a  trades-  1864 
man  agrees  with  a  carrier  that  the  latter  shall  carry  for  a  burton 
year  all  the  goods  which  he  shall  send  to  a  particular  grkat 
place,  and  before  the  expiration  of  the  year  the  tradesman  Northern 
gives  up  business,  would  he  not  have  a  right  to  do  so?] 
In  this  case  it  is  not  likely  that  the  plaintiff  would  have 
incurred  expense  in  providing  what  was  necessary  for  the 
business  of  canying,  if  it  were  intended  that  the  defend- 
ants should  be  at  liberty  to  put  an  end  to  the  agreement 
at  any  time.  [Parke,  B. — The  contract  on  the  part  of  the 
plaintiff  is,  that  he  will  carry  between  the  places  named, 
for  58.  a  ton,  all  such  goods  as  shall  be  presented  to  him ; 
and  the  defendants  undertake  to  present  to  him  all  that 
they  may  have  to  carry.  The  parties  have  omitted  to 
provide  for  the  contingency  of  the  defendants  ceasing  to 
be  carriers.  Alderson,  B. — Suppose  it  had  been  incon- 
venient or  a  loss  to  the  defendants  to  carry,  could  they  not 
have  discontinued  it?]  In  PiUdngton  v.  Scott  (a)  the  agree^ 
ment  contained  a  stipulation  on  the  part  of  a  workman  to 
serve  for  seven  years  on  certain  terms,  but  there  was  no 
express  contract  by  the  master  to  employ  at  all,  but  only 
to  pay  him  wages  so  long  as  he  should  continue  to  be  em- 
ployed, and  it  was  nevertheless  held  that  the  master  was 
bound  to  employ  him  for  seven  years.  There  was  a  simi- 
lar contract  in  the  case  of  Hartley  v.  Cummings  (6).  [Parke, 
B. — ^This  case  is  more  like  Aepden  v.  Austin  (c),  where 
the  plaintiff  agreed  to  manufacture  for  the  defendant  ce- 
ment of  a  certain  quality;  and  the  defendant,  on  condi- 
tion of  the  plaintiff's  performing  such  engagement,  pro- 
mised to  pay  him  4Z.  weekly  during  the  two  years  follow- 
ing the  date  of  the  agreement,  and  51  weekly  during  the 
next  year  following,  and  also  to  receive  him  into  partner- 
ship as  a  manufacturer  of  cement  at  the  expiration  of  three 
years;  and  the  plaintiff  engaged  to  instruct  the  defend- 

(a)  15  M.  &  W.  657.         (b)  6  C.  B.  247.         (o)  6  Q.  B.  671. 
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ant  in  the  art  of  manufacturing  cement.  Each  party 
bound  himself  in  a  penal  sum  to  fulfil  the  agreement 
The  defendant  afterwards  covenanted  by  deed  for  the  per- 
formance of  the  agreement  on  his  part ;  and  it  was  held 
that  the  provisions  in  the  agreement  did  not  raise  an  im- 
plied covenant  that  the  defendant  should  employ  the  plain- 
tiff in  the  business  during  two  or  three  years,  although 
the  defendant  was  bound  by  the  express  words  to  pay  the 
plaintiff  the  stipulated  wages  during  those  periods  respec- 
tively, if  the  plaintiff  performed  or  was  ready  to  perform 
the  condition  precedent  on  his  part]  Here  the  notice  to 
the  plaintiff  amounted  to  a  refusal  by  the  defendants  to 
perform  the  contract,  and  entitled  him  to  sue  for  the 
breach  of  it:  Hochester  v.  De  LcUour  (a). — Secondly,  the 
declaration  is  good.  The  defendants  committed  a  breach 
of  the  contract  by  doing  an  act  which  prevented  the  plain- 
tiff from  performing  it  on  his  part,  and  the  declaration 
contains  an  express  averment  that  the  defendants  wrong- 
folly  discharged  the  plaintiff  from  any  forther  performance 
of  the  agreement 


BramweU  and  Pkipson  in  support  of  the  rule. — This  is 
an  unilateral  agreement  The  defendants  agree  to  pay 
the  plaintiff  at  a  certain  rate  for  the  carriage  of  such  goods 
as  they  shall  present  to  him,  but  they  do  not  bind  them* 
selves  to  present  any.  [Parke,  B. — May  not  the  plaintiff 
treat  the  notice  as  a  notice  that  the  defendants  would  no 
longer  be  bound  by  the  contract?]  A  mere  refusal  before 
the  time  for  the  performance  of  a  contract  is  no  breach  of 
it:  PhiUpotta  v.  Evans  (6),  Ripley  v.  M'Clure  (c).  The  no- 
tice does  not  mean  that  if  the  plaintiff  carries  the  defend- 
ants will  not  pay  him,  but  only  that  the  defendants  no 
longer  require  the  plaintiff  to  carry.  It  was  a  benefit  to 
the  plaintiff  thus  to  give  him  notice,  and  so  prevent  his 


(a)  2  E.  &  R  678.        (6)  5  M.  &  W.  476.         (c)  4  Exch.  346. 
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useless  attendance  with  his  waggons.  If  the  agreement  1864. 
had  concluded  with  the  stipulation  to  pay  58.  per  ton^  no  Burion 
contract  could  be  implied  on  the  part  of  the  defendants  q^^ 
other  than  that  if  any  goods  were  presented  to  the  plain-  Nobtheen 
tiff,  and  he  carried  them,  the  defendants  would  pay  him 
the  stipulated  prica  Then  the  last  clause  of  the  agree- 
ment means,  that  such  a  contract  shall  continue  for  a  year. 
The  notice  is  no  breach  of  the  contract,  because  the  de- 
fendants have  only  agreed  to  pay  a  certain  sum  if  the 
plaintiff  does  certain  work,  and  therefore  there  can  be 
no  breach  unless  the  service  is  performed.  [Parke,  B. — 
It  would  be  a  parallel  case  if  a  person  agreed  with  a  wine 
merchant  to  purchase  of  him  all  the  wine  which  the  former 
might  choose  to  drink  during  a  year,  and  before  six  months 
expired  he  gave  notice  that  he  discontinued  drinking  wine.] 
Secondly,  assuming  that  the  proposed  amendment  was 
made  in  the  declaration,  it  would  be  bad  in  arrest  of  judg- 
ment. The  only  contract  on  the  part  of  the  defendants 
being,  that  they  would  pay  for  the  carriage  of  such  goods 
as  should  be  presented  to  the  plaintiff  for  carriage,  there 
can  be  no  breach  of  that  contract  unless  some  goods  were 
presented.  But  the  declaration  contains  no  averment  to 
that  effect;  and,  indeed,  it  would  be  contradictory  to  al- 
lege that,  although  the  defendants  presented  goods  to  the 
plaintiff  for  carriage,  yet  they  would  not  allow  him  to  carry 
them. 

Parke,  B. — The  agreement,  as  stated  in  the  declaration, 
was  certainly  not  proved.  Then,  if  the  proposed  amend- 
ment be  made,  there  will  be  no  sufficient  breach.  It  is 
difficult  to  see  how  a  declaration  could  be  framed  which 
would  not  either  state  the  contract  or  the  breach  incor- 
rectly. Taking  the  law  as  laid  down  in  Hochester  v.  De 
Latour  to  be  correct,  in  this  case  there  was  no  breach  of 
contract;  because  the  notice  does  not  amount  to  a  refusal 
to  perform  the  contract,  but  is  merely  an  intimation  that 
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from  a  certain  day  the  defendants  would  cease  to  hare 
any  goods  for  the  plaintiff  to  carry.  The  rule  must,  there- 
fore, be  absolute  for  a  new  trial,  unless  the  parties  consent 
to  a  stet  processus. 

Alderson,  B.,  and  Martin,  B.,  concurred 

A  stet  processus  having  been  consented  to, 

Rule  accordingly. 


Feb.  7. 

A  claimant  waa 
plaintiff,  and  an 
execntion  cre- 
ditor defendant, 
in  an  inter- 
pleader issue,  to 
tiy  whether 
certain  goods 
were,  at  the 
time  of  the  sei- 
inire  thereof  by 
the  sheriff  un- 
der a  writ  of 
execution,  the 
goods  of  the 
plaintiff     The 
plaintiff  proved 
a  Talid  bill  of 
sale  to  him  of 
the  goods: — 
Held^  that  it 
was  competent 
for  the  defend- 
ant to  defeat 
the  plaintiff's 
title  by  proving 
a  prior  bill  of 
sale  to  a  third 
party. 


Gadsden  v,  Barrow. 

JL  HIS  was  an  interpleader  issue,  in  which  the  claimant 
was  plaintiff,  and  the  execution  creditor  defendant  The 
issue,  which  was  in  the  form  of  a  wager,  after  stating  that 
certain  goods  and  chattels  had  been  seized  and  taken  in 
execution  by  the  sheriff  of  Surrey,  under  a  writ  of  execu- 
tion against  the  goods  and  chattels  of  one  Grice,  alleged, 
that  a  question  then  arose,  "  whether  the  said  goods  and 
chattels  were,  at  the  time  of  the  seizure  thereof  by  the 
said  sheriff  of  Surrey,  under  and  by  virtue  of  the  said 
writ  of  execution,  the  goods  and  chattels  of  the  plain- 
tiff" 

Plea: — that  the  said  goods  and  chattels  were  not,  nor 
was  any  or  either  of  them,  at  the  time  of  the  seizure 
thereof  by  the  sheriff  of  Surrey,  the  goods  and  chattels  of 
the  plaintiff,  modo  et  form&. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings 
after  last  Michaelmas  Term,  it  appeared  that,  on  the  19th 
of  October,  1 853,  the  goods  in  question  were  siezed  by  the 
sheriff  of  Surrey  imder  a  writ  of  fi.  fa.  issued  on  a  judg- 
ment obtained  by  the  defendant  against  Grice.  The 
plaintiff  proved  that  Grice  had  assigned  the  goods  to  him 
by  bill  of  sale,  of  the  19  th  of  September.  The  defendant's 
counsel  then  proposed  to  prove  that,  on  the  5th  of  Sep- 
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tember,  Once  had  assigned  the  goods  to  one  Larkin.  1854. 
This  evidence  being  objected  to,  the  learned  Judge  re- 
iiised  to  admit  it,  being  of  opinion  that  the  real  issue  was, 
whether  the  goods  were  the  property  of  the  claimant  as 
against  the  execution  creditor,  and  his  Lordship  directed  a 
verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  of  misdirection, 

Petersdorff  shewed  cause. — The  defendant  was  not  en- 
titled to  give  in  evidence  a  prior  bill  of  sale  to  a  third 
person.  The  interpleader  order  directed  an  issue  to  try 
whether  the  goods  taken  in  execution  were  the  property 
of  the  claimant,  ''as  against  the  execution  creditor;''  and 
though  this  issue  is  not  in  those  terms,  that  is  the  real 
question  which  the  parties  meant  to  try.  [AJderson,  B. — 
The  only  meaning  of  the  words  ''  as  against  the  execution 
creditor  "  is,  that  the  goods  are  the  bond,  iide  property  of 
the  claimant  Parke,  B. — The  object  of  the  issue  is  to 
satisfy  the  conscience  of  the  Judge  whether  he  ought 
to  order  the  proceeds  of  the  execution  to  be  paid  over 
to  the  claimant  or  to  the  execution  creditor.  Suppose, 
in  this  case,  the  plaintiff  had  brought  an  action  of  trover 
against  the  sheriff,  could  he  have  recovered?  To  main- 
tain trover,  the  plaintiff  must  have  either  an  absolute 
or  a  special  property  in  the  goods,  and  also  the  right  of 
possession.]  Under  the  pleas  of  "  not  guilty,"  and  "  not 
possessed,''  in  trover,  the  plaintiff  cannot  set  up  the  title 
of  a  third  person.  In  NicoUs  v.  Bastard  (a),  Parke,  B., 
says,  "  The  plea  of  no  property  in  the  plaintiff,  means  no 
property  as  against  the  defendant."  [Aldersoriy  B. — Ni- 
coUs  V.  Bastard  has  really  no  bearing  on  this  case.  That 
was  an  action  of  trover  for  a  cow,  to  which  the  defendant, 
a  sheriff,  pleaded  that  a  third  person  fraudulently  sold  the 

(a)  2  0.  M.  &  R.  669. 
VOL.  IX.  M  M  EXCH. 
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1854.        COW  to  the  plaintiff  to  aroid  an  execation,  and  that  he 
seized  it  under  the  execution.     The  replication  denied 
that  the  cow  was  so  fraudulently  sold  to  the  plaintiff,  and, 
issue  having  been  joined  thereon,  it  appeared  that  the 
cow  belonged  to  the  plaintiff,  who  had  lent  it  to  the  exe- 
cution debtor,  and  that  it  was  not,  in  fact,  sold  at  all,  and 
consequently  it  could  not  hare  been  fraudulently  sold  to 
the  plaintiff.    In  giving  judgment,  my  Brother  Parke 
observed,  that  the  real  issue  raised  by  the  replication 
was  precisely  the  same  as  that  on  the  plea  denying  that 
the  cow  was  the  plaintiff's  property;  because  the  mean- 
ing of  that  plea  is,  that  the  plaintiff  had  no  property  as 
against  the  defendant,  which  he  would  not  have  had  if 
the  cow  had  been  fraudulently  sold  to  him.    Parhe,  B. — 
Assuming  that  the  prior  bill  of  sale  was  valid,  the  ex- 
ecution debtor  had  no  power  to  convey  the  goods  to  the 
plaintiff,  nor  had  the  plaintiff  any  right  to  make  the 
claim.]     The  defendant,  by  attempting  to  set  up  the  prior 
bill  of  sale,  shews  that  he  is  a  wrongdoer  by  taking  in  ex- 
ecution the  goods  of  another  person.     [Parke,  B. — As  be- 
tween the  parties  to  the  conveyance,  there  is  no  doubt 
an  estoppel ;  but,  when  it  turns  out  that  the  plaintiff  has 
no  right  to  the  goods  because  they  are  not  his  property, 
the  Judge  cannot  order  the  proceeds  to  be  delivered  to 
him,  but  the  execution  creditor  must  have  the  amount  of 
his  execution.]     Carne  v.  Brioe(a)  is  an  authority  that, 
under  this  issue,  the  defendant  is  precluded  from  setting 
up  the  title  of  a  third  party.     There  the  issue  was,  whe- 
ther the  goods  were  the  property  of  the  execution  debtor, 
and  it  was  held,  that  the  defendants,  who  were  trustees 
under  his  wife's  marriage  settlement,  could  not  set  up  the 
title  of  the  assignees  under  his  bankruptcy.    [Alderson, 
B. — ^In  that  case  the  issue  was  wrongly  framed.     The  real 
quebtion  which  the  parties  meant  to  try  was,  whether  the 

(a)  7  M.  &  W.  183. 
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goods  were  the  property  of  the  trusteea  If  the  issue  had 
been  properly  framed,  it  is  clear  that  the  defendants  could 
not  have  set  up  the  title  of  the  assignees,  for  the  effect  of  bawiow. 
that  would  have  been  to  negative  their  own  title.  Then 
they  had  no  right  to  take  advantage  of  the  issue  being 
wrongly  framed.  Here  the  execution  creditor  seeks  to 
give  evidence  which  would  defeat  the  claimant's  title. 
Parkey  B. — In  Game  v.  Briee,  Lord  Abinger  says,  "No 
question  was  ever  suggested  to  the  Court  or  the  Judge  as 
to  the  goods  being  the  property  of  the  assignees.  The 
only  question  on  the  interpleader  rule  was,  whether  they 
were  the  property  of  the  trustees ;  if  they  were  not,  they 
had  no  right  to  interfere.^'  So  in  this  case,  the  plaintiff 
had  no  right  to  set  up  a  claim  unless  the  goods  were  his 
property;  consequently,  there  ought  to  be  a  new  trial,  in 
order  to  determine  the  validity  of  the  prior  bill  of  sale. 
Martin^  B. — I  do  not  mean  to  differ;  but  certainly  the 
impression  on  my  mind  is,  that  the  sole  question  is  be- 
tween the  claimant  and  the  execution  creditor;  that  is, 
whether  the  claimant  has  a  title  by  a  valid  bill  of  sale  as 
against  the  execution  creditor.  It  seems  to  me  unreason- 
able that  the  execution  creditor  should  get  the  goods, 
when,  upon  his  own  evidence,  he  has  no  right  to  them.] 

Henniker  appeared  to  support  the  rule,  but  was  not 
called  upon  to  argue. 

Pbe  Cubiam  (a). — ^The  rule  must  be  absolute. 

Rule  absolute  (b). 

(a)  Parke,  B.,  Alderwn,  R,  PlaU  R,  and  Martin^  B. 
(b)  See  Chace  v.  Ooble,  2  Man.  ^  G.  930. 
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1864. 

p^,  23.  Metzner  V.  Bolton. 

A  dedaration  X  HE  declaration  stated  that,  in  consideration  that  the 

consideration  plaintiff  would  enter  the  service  of  the  defendant  as  a 

liffVooid^enter  Commercial  traveller  for  one  year,  the  defendant  agreed  to 

the  Beryicc  of  emploj  the  plaintiff  in  the  capacity  aforesaid,  at  and  for 

the  defendant 

as  a  commenial  the  yearly  salary  of  1 502.,  and  to  continue  him  in  such 
one^year,  the  scrvice  for  One  whole  year.  Averments,  that  the  plaintiff 
defendant         entered  into  the  service  of  the  defendant  in  the  capacity 

agreed  to  em-  ^  ^  ^  . 

ploy  the  plain-  and  on  the  terms  aforesaid,  and  continued  in  such  service 
padty  at  a  until  a  certain  day  before  the  expiration  of  the  year. 
aSlo  wllJtimie  Breach,  that  although  the  plaintiff  was  ready  and  will- 
him  in  such       in«  ^o  continue  in  the  service  of  the  defendant,  yet  the 

semce  for  one         °  -n        .       .  i  •        v        /• 

whole  year.        defendant  wrongfully  dismissed  him  therefrom. 

Breach,  that  the        -rki  xt  'j. 

defendant  Pl^a :— Non  assumpsit 

IZ^he  ^*"  ^*  ^^®  *"^^'  before  Martin,  B.,  at  the  London  Sittings 
plainUff  before  after  last  Trinity  Term,  the  plaintiff  was  examined,  and 
of  the  year.  proved  that  he  and  the  defendant  met  at  an  hotel  in  Lon- 
sumpea^Atthe  d^°»  when  an  agreement  was  come  to  between  them  pre- 
trial it  appear-  cisely  as  stated  in  the  declaration:  that  he  entered  into 

cd,  that,  by  •'  .  .  , 

the  usage  of  the  employment,  and  went  a  journey  mto  the  west  of 

yearly 'hiring  England,  after  which  the  defendant  dismissed  him  within 

wi^end^^by  *^®  J^^^f  upou  a  ground  which  turned  out  to  be  unfounded, 

either  party  Qn  cross-cxamiuatiou,  the  plaintiff  admitted  that  there 

giving  three  .  ,        i  .   i      i         !••/*• 

months  notice:  was  an  usage  in  the  trade  m  which  the  plamtin  was  so  em- 
tiie contract*  ployed,  that  in  any  yearly  hiring  of  a  traveller  either 
d^^^^^S^   party  might  put  an  end  to  the  employment  on  giving  three 

declaration,  and   months  notice. 

tion  was  pro-  It  wa9  objected  on  behalf  of  the  defendant,  that,  under 

the  pi«i^f  non    *^^®^®  circumstances,  if  such  usage  was  proved  to  exist  so 

assumpsit         generally  as  that  it  was  to  be  considered  as  imported  into 

the  contract  of  hiring,  there  would  be  a  misdescription  of 

the  contract,  and  a  variance  upon  non  assumpsit     The 

learned  Judge  thought  that  the  contract  being  for  a  year 


HIIARY   VACATION,    17  VICT.  619 

was  proved  according  to  the  allegation,  and  that  the  power  1854. 
to  determine  it,  coming  by  way  of  defeasance  of  the 
contract,  need  not  be  noticed  by  the  plaintiff,  but  must 
be  pleaded  and  proved  by  the  defendant.  The  plaintiff's 
counsel  then  agreed  that  it  should  be  taken  as  a  fact  that 
the  engagement  was  so  determinable;  and  the  question  of 
damages  having  been  left  to  the  jury,  they  found  a  ver- 
dict for  the  plaintiff  for  561 

A  rule  nisi  having  been  obtained  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  of  misdirection. 

Prentice  shewed  cause  in  Hilary  Term  (Jan.  17). — ^There 
is  no  misdescription  of  the  contract.  With  respect  to  a 
covenant  or  a  statute,  the  rule  of  law  is  clear.  In  declar- 
ing on  a  covenant  it  is  not  necessary  to  notice  a  proviso 
or  condition  subsequent;  though  it  is  otherwise  where  the 
exception  is  contained  in  the  covenant  itself:  Vavasoitr  v. 
Ormrod  (a).  So  where  a  statute  imposes  a  penalty,  and  in 
a  subsequent  clause  there  is  an  exemption,  that  must  come 
by  way  of  plea:  Chitty  on  Pleading,  Vol.  1,  p.  245,  7th 
edit.  This  is  a  middle  case.  The  contract  is  to  employ 
for  a  year,  but  it  is  sought  to  import  into  it  the  usage  of 
trade  to  determine  the  employment  by  three  months  no* 
tice.  That  custom  is  in  the  nature  of  a  proviso  or  con- 
dition subsequent  in  a  deed,  and  should  therefore  be 
pleaded.  In  the  case  of  a  tenancy  from  year  to  year,  the 
law  implies  that  it  may  be  determined  by  proper  notice; 
but  in  declaring  on  such  a  contract,  it  is  not  necessary  to 
shew  how  it  may  be  determined.  [Parke,  B. — It  is  stated 
as  a  tenancy  from  year  to  year  for  so  long  as  both  parties 
shall  agree.]  This  resembles  the  case  of  a  lease  for  seven 
years,  with  a  proviso  for  determining  it  at  the  end  of  the 
first  year;  and  in  declaring  on  such  a  lease  the  proviso 
need  not  be  noticed.  [Alderson,  B. — ^When  a  person  hires 
a  domestic  servant,  though  nothing  is  said  about  notice, 

(o)  6B.&C.430. 
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1854.  it  is  plain  that,  aoeording  to  the  custom  of  England,  it  is 
a  hiring  for  a  year,  with  liberty  to  put  an  end  to  the  con- 
tract hj  giying  a  month's  notice.  So  in  making  this  con- 
tract the  parties  must  be  supposed  to  be  speaking  accord- 
ing to  the  custom  of  the  trade ;  and  the  plaintiff  would  say 
to  the  defendant,  "  I  agree  to  hire  you  for  a  year,  provided 
that  if  I  give  you  three  months  notice  the  contract  shall 
be  put  an  end  to."  That  is  not  an  absolute  hiring  for  a 
year  certain.]  Smart  v.  Hyde  (a)  is  an  authority  that  if 
the  custom  relied  on  in  this  case  had  been  pleaded,  the 
plea  would  not  have  been  bad  as  an  argumentative  denial 
of  the  contract.  In  Weedon  v.  Woodbridge  Q)\  the  plea 
set  up  a  consideration  for  the  promise  materially  different 
from  that  stated  in  the  declaration,  and  yet  it  was  held 
not  to  amount  to  the  general  issue.  It  is  said  that  the 
defendant  is  prejudiced  by  this  mode  of  declaring,  because 
he  cannot  pay  money  into  Court  without  admitting  the 
contract;  but  that  objection  would  equally  apply  to  a  de- 
claration against  a  carrier  for  the  loss  of  goods,  which  may 
be  in  the  common  form,  notwithstanding  he  has  by  notice 
limited  his  responsibility  to  a  particular  amount:  Clarke 
V.  Oray  (c). 

T.  Jones  in  support  of  the  rule. — ^The  doctrine  as  to 
provisoes  and  exceptions,  which  is  not  disputed,  has  never 
been  applied  to  declarations  on  parol  contracta  The  ob- 
servations of  Lord  Temterden  in  Vavaeour  v.  Ormrod  (d) 
are  confined  to  instruments  under  seal  The  true  test  in 
this  case  is,  whether  a  plea  that  the  employment  was 
determinable  by  three  months  notice  would,  before  the 
Common  Law  Procedure  Act,  have  been  bad  as  amount- 
ing to  the  general  issue.  It  is  submitted  that  it  would, 
inasmuch  as  it  would  have  set  up  a  contract  inconsistent 
with  that  alleged.     The  declaration  states  an  absolute 

(a)  8  M.  &  W.  723.  (c)  6  East,  564. 

{h)  13  Q.  B.  462.  {d)  6  B.  &  C.  430. 
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contract,  whereas  the  plea  would  shew  that  it  was  con-  l«M 
ditional.  Fash  v.  Breeze  (a)  and  Sltarland  v.  Lei/child  (b) 
are  express  authorities,  that  a  plea  which  introduces 
matter  qualifying  the  contract  stated  in  the  declaration 
is  bad  as  amounting  to  the  general  issue.  In  Smart  v. 
Hyde  (c)  the  matter  pleaded  did  not  contradict  the  con- 
tract, but  was  something  collateral  to  it  Baxter  y, Nurse  (d) 
affords  a  strong  instance  of  the  admissibility  of  evidence 
for  the  purpose  of  explaining  a  contract  by  usage.  Here 
the  contract  was,  that  the  service  should  only  last  so  long 
as  either  party  refrained  from  giving  the  other  three 
months  notice,  and  that  is  totally  inconsistent  with  the 
statement  in  the  declaration  that  the  plaintiff  agreed  to 
continue  the  defendant  in  his  service  for  one  whole  year. 

Cur.  adv.  vult.  • 
The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^This  case  was  argued  during  last  Term,  upon 
shewing  cause  against  a  rule  for  a  new  trial  of  a  cause 
tried  before  my  Brother  Martin.  My  Lord  Chief  Baron, 
my  Brothers  Alderson,  Martin,  and  myself  were  present. 
It  was  an  action  of  assumpsit  [His  Lordship  then  stated 
the  pleadings,  facts,  and  ruling  of  the  learned  Judge  as 
above  set  forth.]  We  think  that  this  ruling  of  the  learned 
Judge  cannot  be  supported. 

It  is  quite  certain,  that  general  usages  are  tacitly  an- 
nexed to  all  contracts  relating  to  the  business  with  refer- 
erence  to  which  they  are  made,  unless  the  terms  of  such 
contracts  expressly  or  impliedly  exclude  them.  This, 
therefore,  must  be  considered  as  a  contract  for  the  de~ 
fendant  to  hire,  and  the  plaintiff  to  serve  for  a  year,  deter- 


(a)  11  M.  &  W.  352.  (c)  8  M-  &  W  723. 

(h)  4  C.  B.  529.  (d)  6  Man.  h  G.  935. 
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1854  minable  on  three  months  notice:  Whittaker  y.  Mas(m(a); 
and  the  question  is,  whether  in  this  form  of  action  this 
power  of  determining  the  contract  need  be  noticed  by  the 
plaintiff  in  describing  it  In  an  action  of  covenant  on  an 
instrument  imder  sealy  consisting  of  several  clauses,  there 
is  no  doubt  the  plaintiff  may  declare  upon  so  much  of  the 
deed  as  contains  the  covenant  on  which  he  proceeds, 
which  is  obligatory  because  it  is  under  seal;  and  it  is  for 
the  defendants  to  shew  the  proviso,  if  any,  which  defeats 
it  (See  1  Saunders,  233  a,  note).  So,  where  an  interest 
or  estate  passes  presently,  and  is  to  be  divested  by  matter 
subsequent,  it  is  enough  to  state  the  estate  which  vested; 
and  the  matter  defeating  it  must  be  pleaded  by  the  party 
who  would  take  advantage  of  it:  Ughtred's  case  (6).  But 
this  is  not  either  the  description  of  a  covenant  under  seal, 
<nr  of  a  vested  estate  or  interest,  but  of  the  substance  and 
effect  of  a  parol  contract  between  the  parties,  and  a  de- 
feasible contract  cannot  correctly  be  described  as  an  ab* 
solute  one. 

It  is  not  true  that  the  defendant  undertook  to  employ 
the  plaintiff  for  a  year  in  consideration  of  the  plaintiff's 
services  for  a  year,  for  the  true  contract  was,  that  the  de- 
fendant would  employ  him  for  a  year,  determinable  at  any 
time  by  three  months  notice,  in  consideration  of  the  plain- 
tiff serving  him  for  that  time.  And  if,  instead  of  stating 
the  contract  in  this  short  form,  it  had  been  expanded  into 
a  statement  of  a  contract  with  mutual  promises,  the  whole 
to  be  done  on  each  side  must  have  been  stated,  and  it 
would  have  been  clearly  a  variance  to  allege  that  the 
contract  on  the  plaintiff's  side  was  to  serve  for  a  year; 
because  it  was  only  to  serve  for  a  year  unless  he  or  the 
defendant  chose  to  determine  it  by  three  months  notice; 
and  so  the  corresponding  promise  to  employ  by  the  de- 
fendant. The  shorter  statement  in  the  declaration  in 
this  case  cannot  exonerate  the  plaintiff  from  stating  the 

(a)  2  Bing.  N.  C.  359.  (b)  7  Rep.  9  b. 
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substance  of  the  contract  correctly.  Had  this  defeasance  1854. 
been  stated  by  way  of  plea  to  this  declaration^  it  would 
have  been  demurrable  specially,  before  special  demurrers 
were  abolished,  on  the  ground  that  it  amounted  to  the 
general  issue,  because  it  was  a  qualification  of  the  con- 
tract itself,  and  therefore  an  argumentative  denial  of 
the  contract  alleged.  The  abolition  of  special  demurrers 
cannot  make  a  difference  in  the  meaning  of  the  words  of 
the  allegation,  and  a  contract  with  a  defeasance  is  not  the 
same  as  a  contract  without  one,  consequently  the  vari- 
ance is  fatal  We  think,  therefore,  that  the  ruling  cannot 
be  supported. 

My  Brother  Martin  is  not  quite  satisfied  with  this  view 
of  the  case,  and  would,  we  believe,  decide  it  (Otherwise  if 
the  decision  depended  on  himself 

Rule  absolute. 


Van  Baggek  and  Another  v.  Baines.  Fd).  7. 

1.  HE  declaration  stated,  that,  by  a  certain  memorandum  a  ehip  was 

of  charter  made  between  the  plaintiffs,  therein  described  laT^pn!^ 

as  owners  of  the  good  ship  Wassenaar  5/6  confidence,  and  ^^Tl^^*^J^' 

coppered,   and  the  defendant,   on  the  31st  of  January,  aiieommmt 

1853,  it  was  mutually  agreed  between  the  plaintiffs  and  poU^io leave 

the  defendant  " for  the  said  ship  to  sail  and  proceed  from  ua^!ii^JSL* 

Amsterdam,  with  all  convenient  speed,  to  Liverpool,  to  ^^^l  ?* 

^  the  oOth  of 

leave  Amsterdam  not  later  than  all  March,  weather  per-  March  the  ship, 
mitting;"  the  plaintiffs  undertaking  that  the  said  ship  tion°ofhOTbii- 
should,  at  Liverpool,  take  on  board  a  full  cargo  of  goods,  {^^^^ 
&c.     The  declaration,  after  setting  out  other  portions  of  **  Amrterdam, 

and  on  the 

the  charterparty,  which  are  not  material  to  the  present  ques-  aame  eyening 

got  to  the  en* 
trance  of  the 
North  Holland  Canal.  On  the  3l8t  of  March  ehe  proceeded  to  Alkmaar,  where  ehe  remained  dar- 
ing the  1st  and  2nd  of  April,  taking  in  the  remainder  of  her  ballast.  On  the  3rd  she  proceeded  on 
her  voyage,  and  quitted  Nieuve  Diep,  where  she  completed  her  crew,  on  the  9th,  and  arrived  at  Li- 
verpool on  the  17th : — Hdd^  that  the  term  ''leave  Amsterdam  *  did  not  mean  **  sail  on  her  voyage 
from  Amsterdam;''  and  consequently  that  the  stipulation  in  the  charterparty  had  Veen  complied 
with. 
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1854.  tion,  proceeded  to  state,  that  it  was  agreed  that  the  yessel. 
Van  Baggxn  ^^^^g  ^o  loaded,  should,  with  all  convenient  speed,  ^^sail  and 
B  AXNBs.  P^">^^®^  "  *o  o^«  s*fe  port  in  Port  Philip  Bay,  or  to  Adelaide, 
or  to  Sydney,  in  Australia,  as  should  be  ordered  by  the  char- 
terer before  sailing  from  England,  &c.  It  was  then  ayerred, 
that,  after  the  making  of  the  said  charterparty,  the  said 
ship,  being  tight  and  strong,  and  in  every  way  fitted  for 
the  said  voyage,  sailed  and  proceeded  from  Amsterdam 
aforesaid  with  all  convenient  speed  to  Liverpool,  leaving 
Amsterdam  not  later  than  aU  March^  and  did  afterwards 
arrive  at  Liverpool  aforesaid;  and  there,  to  wit,  at  liver- 
pool  aforesaid,  went  into  a  proper  loading  berth,  having 
clear  hold  and  being  ready  to  receive  cargo  and  passengers 
according  to  the  tenor  and  effect  of  the  said  memorandum, 
whereof  notice  was  given  to  the  defendant  The  declara- 
tion, after  the  usual  allegations  of  general  performance, 
laid  as  a  breach  the  refusal  on  the  part  of  the  defendant 
to  load  the  vessel  according  to  the  terms  of  the  charter- 
party. 

The  defendant  pleaded  (inter  alia),  that  the  said  ship^ 
did  not  sail  and  proceed  from  Amsterdam,  leaving  Am- 
sterdam not  later  than  all  March,  modo  et  forma ;  upon 
which  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  As- 
sizes, it  appeared  that,  on  the  31st  of  January,  1853,  a 
charterparty  was  entered  into  between  the  parties  to  this 
suit,  which,  in  substance,  was  the  same  as  that  set  forth 
in  the  declaration.  On  the  30th  of  March  the  vessel, 
having  a  portion  of  her  ballast  on  board,  left  the  docks  at 
Amsterdam,  and  on  the  same  evening  got  to  the  entrance 
of  the  North  Holland  CanaL  On  the  31st  of  March  she 
proceeded  from  the  entrance  of  the  canal  to  Alkmaar, 
where  she  arrived  in  the  course  of  the  same  evening.  On 
the  1st  and  2nd  of  April  she  remained  at  Alkmaar  taking 
in  the  remainder  of  her  ballast,  and  she  proceeded  thence 
on  her  voyage  on  the  3rd,  and  finally  quitted  Nieuve 
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Biep,  where  she  completed  her  crew,  on  the  9th,  and  ar-        1864. 
rived  at  Liverpool  on  the  17tL    It  was  usual  for  large   vanBaqobn 
vessels  leaving  Amsterdam  (the  Wassenaar  heing  upwards       baww 
of  600  tons  burden)  to  take  in  only  a  portion  of  their  bal- 
last at  Amsterdam,  and  the  rest  at  Alkmaar  or  Nieuve 
Diep,  it  being  the  custom  to  charge  vessels  in  passing 
along  the  North  Holland  Canal  according  to  their  draft 
of  water;  and  ballast  was  procurable  at  less  expense  out^ 
side. 

It  was  contended  on  the  part  of  the  defendant,  that  the 
vessel  had  not  left  Amsterdam  in  March,  in  pursuance  of 
the  terms  of  the  charterparty.  The  learned  Judge  told 
the  jury,  that  if  they  were  of  opinion  that  the  vessel  left 
the  dock-gates  of  Amsterdam  not  later  than  March,  they 
bought  to  find  for  the  plaintiffs.  The  jury  found  that  fact  in 
the  afSrmative,  and  a  verdict  was  returned  for  the  plain- 
tiffs, with  16002.  damages. 

Hugh  HiU,  in  last  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Knawles  and  CowUng'shevred  cause  (Feb.  S). — ^The  ques- 
tion turns  upon  the  meaning  of  the  words  in  the  charter- 
party,  by  which  the  vessel  is  "  to  leave  Amsterdam  not 
later  than  all  March.''  There  was  no  evidence  to  shew 
that  the  terms  of  this  contract  are  to  be  construed  in  any 
other  than  their  ordinary  and  natural  sense.  The  word 
"  leave,''  as  here  used,  ought  not  to  receive  the  meaning 
which,  in  certain  cases,  has  been  put  upon  the  word 
''sail"  in  actions  on  policies  of  insurance,  for  the  con- 
tracting parties  themselves  have  here  used  the  word 
''sail"  in  the  preceding  part  of  the  same  clause,  where 
they  speak  of  the  ship's  sailing  from  Amsterdam  with 
all  convenient  speed;  and  therefore  a  different  meaning 
ought  here  to  be  given  to  the  terms  "  to  leave  "  and  "  to 
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1854.  sail.''  In  MoirY.  Royal  Exchange  Assurance  Gonipany  (a). 
Van  BAGtiBN  ^^  ^^  ^^^^  that,  bj  the  words  in  a  warranty  ''to  depart  on 
Baikm.  ^^  before  a  particular  day,"  the  vessel  was  bound  to  be  out 
of  the  harbour  on  or  before  that  day.  But  that  was  an  open 
port,  and  the  place  which  the  vessel  is  to  leave  should  be 
taken  into  consideration  in  order  to  ascertain  the  true 
meaning  of  the  parties  to  the  contract.  It  is  obvious,  that 
the  term  "  to  sail '"  admits  of  a  different  construction  in 
the  case  where  the  port  is  an  open  sea  port  to  that  which 
ought  to  be  given  to  it  where  the  port  is  inland — lik^  the 
port  of  Amsterdam.  Here  it  was  shewn,  that,  according 
to  the  usage  of  the  port,  large  vessels  left  without  the 
whole  of  their  ballast  on  board,  and  without  a  full  com- 
plement of  hands;  and  it  was  clearly  not  the  intention  or 
in  the  contemplation  of  these  parties  in  making  this  char- 
terparty,  that  the  vessel  should  leave  in  a  different  con- 
dition. She  followed  the  customary  course,  and  indeed 
she  could  not  have  passed  along  the  North  Holland  Canal 
with  the  whole  of  her  ballast  In  Dixon  v.  Sadler  (b)^ 
Parke,  B.,  says,  in  delivering  the  judgment  of  the  Court, 
"  If  the  assurance  attaches  before  the  voyage  commences, 
it  is  enough  that  the  state  of  the  ship  be  commensurate  to 
the  then  risk;  and  if  the  voyage  be  such  as  to  require  a 
different  complement  of  men,  or  state  of  equipment,  in 
different  parts  of  it,  as  if  it  were  a  voyage  down  a  canal 
or  river,  and  thence  across  to  the  open  sea,  it  would  be 
enough  if  the  vessel  were,  at  the  commencement  of  each 
stage  of  the  navigation,  properly  manned  and  equipped 
for  it.''  It  is  to  be  observed,  that  the  vessel  was  not  to 
take  in  her  cargo  at  Amsterdam,  but  at  Liverpool.  The 
clause  in  question,  therefore,  clearly  refers  to  the  time 
when  the  vessel  was  to  leave  Amsterdam,  and  not  to  the 
mode  in  which  she  was  to  leave  it;  and  consequently  she 

(a)  3  M.  &  Selw.  461.  (6)  6  M.  &  W.  405. 
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had  left  Amsterdam  when  she  had  passed  the  dock-gates 
equipped  in  the  ordinary  and  customary  manner.  The 
following  cases  may  be  cited  as  decisions  upon  warranties 
with  reference  to  the  sailing  of  the  vessel:  Pittigrew  v. 
Pr%ngle{a)y  Gfraham  v.  BarrasQi),  s^nd Lang  y,Anderd(m(c). 
[Aldersan,  R,  referred  to  Moelandts  v.  Rarri8on(d).] 


1854. 


Van  Bagoen 
Bainbs. 


Hugh  Hill  and  Quain  in  support  of  the  rule. — In  con- 
struing the  charterparty,  regard  should  be  had  to  the  sur- 
rounding circumstances  at  the  time  when  the  contract  was 
made.  The  warranty  being  for  the  benefit  of  the  char- 
terer, the  rule  which  prevails  in  policies  of  insurance  ap- 
plies, viz.  that  the  warranty  must  be  strictly  complied 
with:  DeHahn  y.  Hartley (e).  Here  the  warranty  is  two- 
fold: the  ship  is  to  sail  and  proceed  from  Amsterdam 
with  all  convenient  speed  to  Liverpool,  and  to  leave 
Amsterdam  not  later  than  all  March.  The  provision  as 
to  proceeding  with  convenients  peed  to  Liverpool  does 
not  qualify  the  stipulation  as  to  the  time  of  the  vessel 
sailing  from  Amsterdam;  for  the  law  implies  a  duty  on 
the  owner  of  a  vessel  to  proceed  without  unnecessary  de- 
viation on  the  usual  course:  Davis  v.  Oarrett{f),  If  this 
had  been  a  policy  of  insurance  at  and  from  Amsterdam, 
with  a  warranty  to  sail  in  all  March,  would  that  have 
been  complied  with  unless  the  vessel  had  left  Amsterdam 
in  complete  sailing  condition?  [Parte,  B. — ^The  only  war- 
ranty is,  as  to  the  time  the  vessel  is  to  leave  Amsterdam; 
the  rest  is  merely,  that  the  vessel  shall  sail,  with  conve- 
nient speed,  to  her  place  of  destination.]  In  Ridsdale  v. 
Newnham{g\  freight  and  goods  were  insured  by  a  ship 
"  at  and  from  Portneuf  to  London,  warranted  to  sail  on 


(a)  3  B.  &  Adol  514. 
(6)  5R&  Adol.  1011. 
(c)  3  B.  &  C.  495. 
\d)  Ante,  p.  444. 


(e)  1  T.  R.  343. 

(/)  6Bmg.716. 

(g)  3M.&Selw.456. 


Bainu. 
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1854.  or  before  the  28th  October.''  On  the  26th  the  ship  drop- 
Van  Baooin  P^  down  the  St  Lawrence  from  Portnenf,  with  a  suffi- 
cient crew  for  river  navigation^  though  not  for  the  voyage; 
and  on  the  28th  reached  Quebec,  which  was  the  nearest 
place  where  she  could  obtain  a  clearance,  and  there  com- 
pleted her  crew,  and  on  the  29th  obtained  her  clearance, 
and  sailed  the  next  day;  and  that  was  held  not  to  be  a 
compliance  with  the  warranty.  Lord  HUenbarovghy  0.  J., 
there  sajs^  '*  warranted  to  sail  on  such  a  day,  must  mean 
to  sail  on  her  voyage;  that  is,  when  the  ship  could  get  her 
clearances  and  sail  equipt  for  the  voyage.''  [Parke,  R — 
There  the  policy  implied  a  warranty  to  sail  from  Quebec, 
not  Portneuf]  In  Lang  v.  Anderdon{a),  an  insurance 
was  effected  oq  goods  by  ship  or  ships  at  and  fix>m  De- 
merara  to  London,  warranted  to  sail  from  Demerara  on 
or  before  the  1st  of  August  It  was  usual  for  small  ships 
to  take  in  and  discharge  the  whole  of  their  cargoes  in  the 
river  Demerara;  but  there  is  a  shoal  off  the  coast,  about 
ten  miles  out  at  sea,  and  large  ships  usually  discharged  and 
took  in  part  of  their  caigoes  on  the  outside  of  the  shoal. 
Goods,  covered  by  the  policy,  were  laden  on  board  a  small 
vessel,  that  completed  her  cargo  in  the  river;  and,  on  the 
1st  of  August,  the  captain,  having  obtained  his  clearance, 
set  sail,  proceeded  down  the  river,  and  about  two  miles 
out  to  sea,  and  then  anchored,  the  tide  being  low.  On 
the  3rd  of  August  he  crossed  the  shoal,  and  it  was  held 
that  the  warranty  was  satisfied ;  but  Lord  Tenterden,  in 
delivering  the  judgment  of  the  Court,  observed  that,  if  it 
had  been  necessary  for  the  ship  to  take  in  a  part  of  her 
cargo  at  the  outside  of  the  shoal,  she  would  not  have 
sailed  from  Demerara  within  the  meaning  of  the  warranty. 
[Parkey  R — ^There  the  language  of  the  policy  amounted  to 
a  warranty  "  to  depart  from  Demerara  on  the  voyage." 
Here  the  stipulation  is  merely  "to  leave  Amsterdam," 

(a)  3  B.  &  C.  495. 
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that  is,  that  particular  place.]  Bond  v.  Nutt(a)  shews  1854. 
that  a  warranty  to  sail  is  not  complied  with  by  the  vessel  y^N  baoobn 
getting  under  sail  and  moving  onwards,  unless  she  is  in  bawb*. 
every  respect  ready  for  the  voyage.  In  Pittegrew  v.  Prin- 
gle(b)y  Lord  Tenterderij  C.  J.,  says,  "  The  general  principle 
of  the  decisions  is  this:  that  if  a  ship  quits  her  moorings 
and  removes,  though  only  to  a  short  distance,  being  per* 
fectly  ready  to  proceed  on  her  voyage,  and  is  by  some 
subsequent  occurrence  detained,  that  is,  nevertheless,  a 
sailing;  but  it  is  otherwise  if,  at  the  time  when  she  quits 
her  moorings  and  hoists  her  sails,  she  is  not  in  a  condition 
for  completing  her  sea  voyage."  Here  the  term  "  to  leave  " 
means  "  to  depart "  on  her  voyage. — ^They  also  referred  to 
Phillips  on  Insurance,  VoL  1,  p.  125;  Vol.  2,  p.  123:  Den- 
nis V.  Lvdlow(c)i  Constable  v.  Noble(d),  Moxon  v.  At- 
kins{fi)> 

Pabke,  B. — ^I  am  of  opinion  that  the  learned  Judge  was 
right  in  the  construction  which  he  put  on  the  charter- 
party.  In  the  absence  of  evidence  to  explain  the  instru- 
ment in  any  other  sense  than  that  which  it  naturally 
bears,  the  words  must  be  construed  according  to  their  or- 
dinary and  grammatical  meaning.  Now,  by  the  terms  of 
the  charterparty,  the  ship  is  '^to  sail  and  proceed  from 
Amsterdam  with  all  convenient  speed  to  Liverpool,  to 
leave  Amsterdam  not  later  than  all  March."  Nothing  is 
said  as  to  the  time  of  sailing  from  Amsterdam,  but  only 
that  the  vessel  is  to  sail  from  that  place  with  convenient 
speed  to  Liverpool;  and  if  there  has  been  any  breach  of 
that  stipulation,  the  defendant  has  a  remedy  by  action  for 
not  conducting  the  voyage  with  convenient  speed.     But 


(a)  2  Cowp.  601.  (cO  2  Taunt.  403. 

(6)  3  B.  &  Ad.  514.  {e)  3  Camp.  200. 

(c)  2  Gaines  (Amen)  111. 


530  EXCHEQUER  REPORTS. 

1854.  in  this  plea  the  only  objection  is  that  the  vessel  did  not 
Van  Baggbn  ^^  ^^^  proceed,  leaving  Amsterdam  in  all  March.  The 
Bawes.  question  then  is,  what  is  the  meaning  of  the  words  "to 
leave  Amsterdam  not  later  than  all  Marck''  It  seems 
to  me  that  the  true  meaning  is  that  the  vessel  shall 
leave  that  place,  that  is  the  harbour,  on  the  31st  of 
March  at  the  latest,  and  then  sail  and  proceed  with  all 
convenient  speed  on  the  voyage  to  Liverpool.  Several 
cases  have  been  cited,  but  none  have  any  bearing  on 
the  construction  of  the  terms  "leave  Amsterdam.''  If 
the  word  had  been  "depart''  or  "quit,"  it  would  have 
made  no  difference  in  the  opinion  which  I  entertain.  It 
was  said  in  the  case  of  Moir  v.  Ths  Royal  Exchange  As- 
surance Company  (a)y  that  the  word  "depart"  meant 
something  more  than  "saU"  but  in  that  case  the  mean- 
ing of  the  policy  was  not  that  the  vessel  should  depart 
from  the  town  named,  but  that  she  should  depart  on  her 
voyage  to  her  place  of  destination.  Here,  whether  the 
term  was  depart,  quit,  or  leave,  it  would  only  have  refer- 
ence to  the  harbour.  The  cases  as  to  sailing  have  no 
bearing  on  this  question,  because  here  there  is  no  war- 
ranty as  to  sailing  from  Amsterdam.  The  stipulation 
is  quite  intelligible  on  the  ground  that  the  defendant 
wished  to  have  the  vessel  at  Liverpool  by  a  certain  time, 
and  all  that  he  stipulated  for  was,  that  the  voyage  should 
be  commenced  by  leaving  the  harbour  of  Amsterdam 
before  the  end  of  March,  and  then  proceeding  with  de- 
spatch to  Liverpool.  The  whole  question  turns  upon  the 
construction  of  the  word  "  leave,"  and  not  on  the  words 
**sail  and  proceed." 

Platt,  B. — I  am  of  the  same  opinion,  and  on  the  same 
ground,  which  has  been  so  clearly  expressed  by  my  Brother 
Parke  that  it  is  unnecessary  for  me  to  add  anything. 

a)  3M.&Selw.461. 
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Mabtin,  B. — I  am  also  of  the  same  opinion.    It  is  right        1854. 
to  avoid  a  conflict  of  construction  on  documents  of  a    vanBaookn 
similar  description,  but  every  contract  must  be  construed  •• 

according  to  its  particular  terms.  Here  there  is  a  mere 
obligation  on  the  part  of  the  shipowners  that  they  will 
use  all  reasonable  diligence  in  getting  the  vessel  from 
Amsterdam  to  Liverpool,  and  therefore  they  undertake  to 
leave  Amsterdam  not  later  than  all  March.  There  was 
no  evidence  to  prove  that  the  term  "  leave  Amsterdam  " 
meant  anything  different  from  its  ordinary  signification. 
Then  the  vessel  did  leave  Amsterdam  before  the  stipu- 
lated time,  and  consequently  the  ruling  of  the  learned 

Judge  at  the  trial  was  correct 

Rule  discharged. 


Chaplin,  Executor  of  J.  Habmbb,  deceased,  v.  Levy.  -^<*«  2. 

X  HE  declaration  stated,  that  one  W.  A.  Coombe,  in  the  in  an  action 
lifetime  of  the  said  J.  Harmer,  on  the  31st  of  March,  1853,  Zc^^ 
by  his  bill  of  exchange,  now  overdue,  directed  to  the  de-  «gwn«ttheao. 

•^  .  ceptor,  to  which 

fendant,  required  the  defendant  to  pay  to  the  order  of  the  defendant 
the  said  W.  A.  Coombe  the  sum  of  32Z.,  two  months  after  Lptayity'^e^ 
the  date  thereof;  and  the  defendant  then  accepted  the  ^afnw'tSie 
said  bill,  and  the  said  W.  A.  Coombe  then  indorsed  the  following  letter, 

ngned  by  the 

same  to  the  said  J.  Harmer,  but  the  defendant  did  not  defendant's  at- 
pay  the  same  when  due.  h^by'iidmit 

The  defendant  pleaded  that  he  did  not  accept  the  bill  ^L^**^- 

r  ^  1^  ceptance  to  the 

of  exchange  as  alleged,  upon  which  issue  was  joined.  bill  of  ex- 

At  the  trial,  before  Erle^  J.,  at  the  last  Liverpool  As-  whichthia ac- 

sizes,  the  following  letter,  given  to  the  plaintiff  by  the  de-  ^^^"hehMd^ 

fendant's  attorney  after  action  brought  and  before  plea  J^*^^^ 

pleaded,  upon  the  terms  that  the  defendant  should  be  al-  hm^  tiiat  this 

lowed  further  time  to  plead,  was  given  in  evidence: —  to  go  to  the 

JQiy  of  the  de- 
fendant's ac- 
ceptance, without  the  production  of  the  bill  itself;  and  that  the  pUuntiflf  was  entitied  to  retain  the  ver- 
dict found  for  him  for  the  amount  of  the  bill,  witiiout  interest. 

VOL.  IX.  N  N  EXCn. 
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1854.  "In  the  Exchequer  of  Pleas. 

"  Chaplin,  Executor  &c.,  v.  Levy. 
"  I  hereby  admit  that  the  acceptance  to  the  bill  of  ex- 
change, upon  which  this  action  is  brought,  is  in  the  hand> 
writing  of  the  defendant 

"  H.  R,  Defendant's  attorney. 
"26thdayof  July,  1853/' 

It  was  objected,  on  the  part  of  the  defendant,  that  this 
letter  was  not  evidence  of  the  acceptance  of  the  bill,  with- 
out the  production  of  the  bill  itself,  the  plaintiff's  counsel 
refusing  to  produce  the  bill  The  learned  Judge,  how- 
ever, was  of  opinion  that  it  was  evidence  to  go  to  the  jury 
without  the  production  of  the  bill,  and  a  verdict  was  en- 
tered for  the  plaintiff  for  the  amount  of  the  bill  alone, 
wUhout  interest^  leave  being  reserved  to  the  defendant  to 
move  to  set  that  verdict  aside,  and  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly. 

Manisty  {Wilkins,  Serjt,  with  him)  shewed  cause. — 
The  plaintiff  was  not  bound  to  produce  the  bilL  The  un- 
qualified admission  made  on  the  part  of  the  defendant, 
that  the  acceptance  to  the  bill,  upon  which  this  action  is 
brought,  was  in  the  defendant's  handwriting,  is  evidence 
to  go  to  the  jury  of  the  fact  put  in  issue  by  the  plea.  This 
is  not  like  the  ordinary  case  of  a  notice  to  admit  a  docu- 
ment, signed  by  one  of  the  parties  to  the  suit.  There  it 
becomes  necessary  to  produce  the  document  itself  for  the 
purpose  of  identifying  it  [Parke,  B. — ^The  old  rule  re- 
quired the  production  of  the  bill  before  the  jury  on  a 
writ  of  inquiry,  or  before  the  Master  on  a  rule  to  com- 
pute. The  practice  now  is  different  The  verdict  here 
was  not  taken  for  the  interest  upon  the  bill.]  It  was  held, 
in  Lane  v.  MuUinsia),  that  the  production  of  the  Bill  on 

(a)  2  Q.  B.  254. 
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a  writ  of  inquiry  was  not  necessary,  and  there  the  plain-  1854. 
tiff  was  held  entitled  to  recorer  the  amount  of  the  bill 
Vcme  V.  ffhiUington(a)  may  be  relied  upon  by  the  defend- 
ant But  the  summons  there  called  on  the  defendant  to 
admit  certain  documents,  **  saving  all  just  exceptions  to 
the  admissibility  of  such  documents  as  evidence  in  the 
cause.''  Here  the  admission  contains  no  such  limitation. 
— He  was  then  stopped  by  the  Court. 

8.  Temple  in  support  of  the  rule. — The  plea,  that  the 
defendant  did  not  accept  the  bill  declared  upon,  put  in 
issue  both  the  fact  of  the  handwriting  to  the  bill  being 
the  defendant's,  and  also  that  the  bill  is  a  valid  and 
available  instrument  in  law.  The  plaintiff  was  therefore 
bound  to  produce  it,  to  shew  that  sudi  was  its  character. 
And  further,  the  Stamp  Act,  31  Geo.  3,  c.  25,  s.  19,  en- 
acts, that  no  bill  of  exchange  not  drawn  upon  a  proper 
stamp  ''shall  be  pleaded  or  given  in  evidence  in  any 
Court,  or  be  admitted  in  any  Court  to  be  good,  useful,  or 
available  in  law  or  equity."  The  plaintiff  was,  there- 
fore, bound  to  shew  that  the  bill  was  properly  stamped. 
Besides,  the  defendant  ought  to  have  had  an  opportunity 
of  seeing  the  bill  for  the  purpose  of  ascertaining  whether 
any  material  alteration  had  been  made  in  it  [Parke^ 
B. — ^The  question  is,  whether  the  defendant  has  not,  by 
this  unqualified  admission  of  his  acceptance,  precluded 
himself  from  taking  any  objection  to  the  validity  of  the 
bill.  If  he  had  intended  to  do  so,  he  ought  to  have  in- 
serted such  a  clause  in  the  admission.]  The  following 
cases  are  authorities  in  support  of  the  necessity  for  the 
production  of  the  bill:  Davis  v.  Dodd(b\  Hansard  v.  Ro- 
binson (c),  and  Poole  v.  Smith  (d). 


(a)  2  Dowl.  N.  S.  757.  (c)  7  R  &  C.  90. 

(6)  4  Taunt .  602.  (d)  Holt,  N.  P.,  144. 

NK  2 
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1854.  Parke,  B. — I  think  that  we  must  assume  the  bill  of 

exchange  declared  upon  in  this  action^  and  the  accept- 
ance of  which  the  defendant  has  admitted  in  unqualified 
terms  to  be  in  his  handwriting,  to  be  a  valid  and  proper 
bilL  Andy  after  that  unqualified  admission  as  to  the  iden- 
tical bill  mentioned  in  the  declaration^  is  not  that  a  prima 
facie  case  for  the  jury?  I  think  it  is.  If  the  defendant 
had  intended  to  object  to  the  stamp,  or  to  the  bill  itself, 
he  should  have  qualified  his  admission  by  a  saving  of  all 
just  exceptions  to  the  admissibility  of  the  document;  and 
by  giving  notice  to  produce  the  bill,  the  defendant  might, 
in  case  of  its  non-production,  have  given  secondary  evi- 
dence of  it;  but,  by  this  general  admission,  he  has  shut 
himself  out  from  taking  any  such  objection.  At  present, 
however,  all  that  we  are  to  decide  is,  that  there  was 
evidence  to  go  to  the  jury.  The  plaintiff  did  not  claim 
interest  upon  the  bill,  and  without  its  production  he  could 
not  have  done  so,  as  it  did  not  appear  from  what  date  the 
interest  was  to  be  calculated.  The  rule,  therefore,  ought 
to  be  dischaiged. 

Platt,  B.,  and  Martih,  B.,  concurred  (a). 

Rule  discharged  (i). 

(a)  Alderson,  B.,  had  left  for         (6)  See  Goldie  v.  iShvtUewortk, 
Chambers.  1  Camp.  70. 
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1854. 

Smith  v.  Salzmann.  -^^^  14. 

xHE  declaration  stated,  that,  by  an  agreement  in  writ-  Messn.  p.,  be- 
ing, made  between  the  plaintiff,  Messrs.  W.  &  D.  Pritchard,  ^  pfaintiff  in 
and  the  defendant,  after  reciting,  that  Messrs.  P.,  who  had  ^gj^jjj^^a^. 
carried  on  the  trade  of  coachmakers'  ironmongers  to-  indicated  bank- 
gether  in  copartnership,  were,  on  the  20th  of  January,  plaintiff 's  peti- 
1852,  adjudicated  bankrupts,  upon  the  petition  of  the  piJ^tiffhdd 
plaintiff;   and  that  the  plaintiff  under  the  bankruptcy  *^  policies  of 

msaiance  upon 

proved  a  debt  due  and  owing  to  him  from  Messrs.  P.  upon  the  life  of  one 
various  bills  of  exchange  and  a  banker's  cheque  amount-  raptfl\r  loW 
ing  to  4161t  IBs,;  and  that  there  was  due  and  owing  to  riT^^for^a'T"" 
the  plaintiff  from  Messrs.  P.,  1 453t  5&  4cL  for  the  principal  ^on  of  his  debL 
monies  on  the  bills  of  exchange  and  banker's  cheque  men*  effected  a  com- 
tioned  in  the  schedule  thereunto  annexed,  being  part  of  Se^c^iton, 
his  said  debt  so  proved  by  him,  after  giving  credit  to  ^^  }^  ^^ 
Messrs.  P.  as  therein  mentioned;  in  consideration  of  the  had  proved  their 
plaintiff,  at  the  request  of  the  defendant,  subscribing  his  ii!^  the  pound,  * 
name  to  a  petition,  in  the  said  agreement  recited,  to  the  S!!ft  wnJirni^- 
Court  of  Bankruptcy,  for  the  annulling  or  superseding  the  ^  paid  op  se- 
said  petition  for  adjudication  against  the  said  Messrs.  P.,  their  consent  to 
the  defendant  undertook  and  agreed  with  the  plaintiff,  Lmd*op'guper- 
within  one  month  after  the  said  bankruptcy  of  the  said  J^J^*^®  ^^" 
Messrs.  P.  should  have  been  superseded  or  annulled,  to  plaintiff  at 
pay  the  plaintiff  the  sum  of  1672.,  as  a  composition  in  part  to  sign  the  pe. 
payment  of  the  said  1453Z.  5&  4(i,  part  of  the  said  41 61 2. 15«.  a^^n^^lg^^. 
The  declaration  then  alleged,  that  the  plaintiff  subscribed  m«nt  entered 

,  into  between 

his  name,  that  the  said  petition  was  afterwards  subscribed,  himself  and  the- 
that  one  month  had  elapsed,  &;a,  yet  the  defendant  had  not  after^recitiD^ 
paid  the  1671  S:^*'^ 

undertook  to 
lign  the  petition,  and  to  execute  a  release  from  all  demands  upon  the  bankrupts^  upon  payment  by 
the  defendant,  within  one  month  after  the  bankruptcy  had  been  superseded  or  annulled,  of  the  sum 
of  167^  as  a  composition  for  the  sum  of  145S/.,  parcel  of  the  said  debt  of  41612.,  and  upon  a  transfer 
to  him  (the  plaintiff)  of  the  two  policies  of  insurance.  It  appeared  that  the  other  creditors  were 
wholly  ignorant  of  this  agreement: — Held,  that  these  jGftcts  did  not  support  a  plea  which  alleged 
that  the  agreement  was  entered  into  in  firaud  of  the  other  creditors,  and  that  it  was  therefore  firaudu- 
lent  and  void. 
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1854.  The  defendant  pleaded,  fourthly,  that  he  was  induced 

to  enter  into  the  said  agreement  bj  the  plaintiff,  and 
others  in  collusion  with  him,  by  fraud  and  covin. 

Fifthly,  that  before  the  making  of  the  said  agreement, 
and  before  the  presenting  of  the  said  petition  to  the  said 
Court  of  Bankruptcy  for  the  superseding  or  annulling  the 
said  petition  for  adjudication,  the  defendant,  on  behalf  of 
the  said  Messrs.  P.,  had  effected  a  composition  or  arrange- 
ment of  Sa.  QcL  in  the  pound  with  the  creditors  of  Messrs. 
P.,  who  had  proved  their  debts  under  the  said  bank- 
ruptcy other  than  the  plaintiff;  and  the  said  creditors 
other  than  the  plaintiff  then  signed  their  consent  to  a 
certain  petition  to  the  said  Court  of  Bankruptcy  for  the 
annulling  or  superseding  the  said  petition  for  adjudication ; 
and  that  Messrs.  P.  and  the  defendant  then  applied  to  the 
plaintiff  to  subscribe  his  name  to  such  consent,  and  to  en- 
ter into  the  said  agreement  with  the  said  creditors,  which 
the  plaintiff  then  refused  to  do,  unless  it  was  agreed  that 
he  should  be  paid  his  whole  debt  then  due,  less  the  sum 
of  2002.,  and  should  be  paid  1002.  down  in  cash,  part  there- 
of; and  that  it  was  then  agreed  between  the  plaintiff,  the 
said  bankrupts,  and  the  defendant,  but  in  fraud  of  and 
without  the  knowledge  or  consent  of  the  said  other  credi- 
tors of  the  said  bankrupts,  and  thereupon  the  plaintiff, 
afterwards,  in  pursuance  of  such  agreement,  and  in  fraud 
of  the  said  other  creditors,  and  without  their  knowledge  or 
consent,  received  in  cash  from  the  defendant  the  said  sum 
of  1002.  in  part  payment  of  the  said  debt  in  full  less  2001. 
as  aforesaid,  and  signed  the  last-mentioned  petition;  and 
that  the  last-mentioned  petition  was  thereupon  presented 
to  the  said  Court  of  Bankruptcy,  and  the  plaintiff  then  op- 
posed it,  and  the  same,  by  reason  of  such  opposition,  was 
dismissed;  and  that  another  petition  to  the  said  Court,  for 
the  superseding  or  annulling  the  said  petition  for  adjudi- 
cation, viz.  the  petition  in  the  declaration  mentioned,  was 
immediately  signed  for  the  same  object  by  the  said  credi- 
tors of  the  said  bankrupts  who  had  proved  their  debts  un- 
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der  the  said  bankruptcy  as  aforesaid,  but  the  plaintiff  then  1854. 
refused  to  sign  the  same;  and  that  application  "wus  after- 
wards made  to  the  plaintiff  by  the  said  bankrupts  and  the 
defendant,  to  sign  the  last-mentioned  petition,  which  the 
plaintiff  refused  to  do,  unless  the  defendant  would  give 
the  plaintiff  his  personal  guarantee  for  the  sum  of  1672.,  in 
further  part  payment  of  his  aforesaid  debt  of  14532. 5&  4dL, 
and  also  pay  down  to  the  plaintiff  a  further  sum  of  lOOZ., 
in  further  part  payment  of  such  last-mentioned  debt;  and 
that  it  was  accordingly,  and  afterwards,  and  before  the 
commencement  of  this  suit,  unlawfully  and  fraudulently 
agreed  between  the  plaintiff,  the  said  bankrupts,  and  the 
defendant,  without  the  knowledge  or  consent,  and  in  fraud 
of  the  said  other  creditors  of  the  said  Messrs.  P.,  that  the 
defendant  should  give  the  plaintiff  such  his  personal  gua- 
rantee for  the  payment  of  the  sum  of  1 67^.  as  such  compo- 
sition as  last  aforesaid,  that  is  to  say,  a  certain  guarantee 
in  that  behalf  in  writing,  signed  by  the  defendant,  and 
should  also  pay  down  to  the  plaintiff  such  further  sum  of 
1002.  in  cash,  in  fraud  of  the  other  creditors  of  the  said 
Messrs.  P..  and  without  their  knowledge  or  consent,  and 
in  order  to  give  the  plaintiff  a  firaudulent  preference  and 
advantage  over  and  beyond  them,  and  a  better  security 
for  the  payment  of  the  said  sum  of  1672.,  and  to  induce 
him  to  sign  his  consent  to  the  last-mentioned  petition  to 
the  said  Court  of  Bankruptcy  to  annul  or  supersede  the 
said  petition  for  adjudication ;  and  that  he  did  afterwards, 
and  before  the  commencement  of  this  suit,  in  pursuance 
of  such  unlawful  and  fraudulent  agreement,  and  in  fraud 
of  the  other  creditors  of  the  said  Messrs.  P.,  and  for  the 
purpose  last  aforesaid,  enter  into  the  said  agreement  in 
the  declaration  mentioned,  and  did  pay  down  to  the  plain- 
tiff the  said  sum  of  1002. ;  and  the  plaintiff  did  then,  in 
pursuance  of  the  same  unlawful  agreement,  subscribe  his 
name  to  the  last-mentioned  petition  to  the  Court  of  Bank- 
ruptcy for  the  annulling  or  superseding  of  the  said  peti- 
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1854^  tion  for  adjudication  against  the  said  Messrs.  P.,  and  that 
the  plaintiff  would  not  otherwise  have  signed  his  consent 
to  the  said  petition  to  supersede  the  said  petition  for  ad- 
judication in  the  said  declaration  mentioned;  and  that  the 
said  agreement  in  the  declaration  mentioned  was  and  is 
based  upon  a  bad  consideration,  and  is  wholly  £raadulenty 
void,  and  of  no  effect  in  law. 

Upon  these  pleas,  issues  were  joined. 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sittings 
in  last  Michaelmas  Term,  the  following  agreement^  upon 
which  the  action  was  brought,  was  given  in  evidence. — 

'' Memorandum  of  agreement,  made  this  10th  daj  of 
August,  1852,  between  G-eorge  Smith,  of  &a,  of  the  first 
part;  William  Davis  Prichard,  of  &a,  of  the  second  part; 
Daniel  Prichard,  of  &a,  of  the  third  part;  and  Edward 
Salzmann,  of  &a,  of  the  fourth  part  Whereas  the  said 
W.  D.  Prichard  and  D.  Prichard,  having  carried  on  the 
trade  or  business  of  coachmakers'  ironmongers  together 
in  copartnership,  were,  on  the  20th  of  January,  last,  ad- 
judicated bankrupts,  upon  the  petition  of  George  Smith. 
And  whereas  the  said  G.  Smith,  under  the  said  bank- 
ruptcy, proved  a  debt  due  and  owing  to  him  from  the  said 
W.  D.  P.  and  D.  P.  upon  various  bills  of  exchange,  and  .a 
banker's  cheque,  amounting  to  the  sum  of  416R  15& 
And  whereas  there  is  now  due  and  owing  to  the  said  G. 
Smith  from  the  said  W.  D.  P.  and  D.  P.  the  sum  of 
1453Z.  58.  4(2.  for  the  principal  monies  on  the  bills  of  ex- 
change and  banker's  cheque  mentioned  in  the  schedule 
hereinunder  written  or  hereunto  annexed,  being  part  of 
his  said  debt  so  proved  by  him  under  the  said  bankruptcy, 
after  giving  credit  to  the  said  W.  D.  P.  for  the  sum  of 
348Z.,  being  the  amount  of  the  said  W.  D.  P.'s  account 
against  the  said  G.  Smith  for  goods  sold  and  delivered 
and  monies  received  from  some  of  the  parties  to  the  said 
bills  of  exchange  mentioned  in  the  said  schedule,  as  they 
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the  said  W.  D.  P.  and  D.  P.  do  hereby  severally  admit  and 
acknowledge.  And  whereas,  under  and  by  virtue  of  a  cer- 
tain indenture,  bearing  date  the  10th  of  March,  1851,  and 
made  between  the  said  W.  D.  P.  of  the  one  part,  and  the 
said  Gr.  Smith  of  the  other  part,  two  several  policies  of  as* 
surance  effected  by  the  said  W.  D.  P.  on  his  own  life,  in 
&c.,  of  the  27th  of  November,  1828,  and  the  13th  of  June, 
1839,  for  the  sum  of  lOOOZ.  each,  and  payable  after  the 
decease  of  the  said  W.  D.  P.,  were  assigned,  transferred, 
and  set  over  unto  the  said  Q.  Smith,  his  executors,  ad- 
ministrators, and  assigns,  as  a  security  for  all  sum  and  sums 
of  money  due  and  owing,  or  which  might  become  due  and 
owing  to  him  the  said  G.  Smith,  from  or  by  the  said  W. 
D.  P.,  solely  or  jointly  with  any  other  party,  not  exceed- 
ing the  sum  of  2000{.,  with  interest  thereon  after  the  rate 
of  102.  per  cent  per  annum.  And  whereas  the  said  K 
Salzmann,  on  behalf  of  the  said  W.  D.  P.  and  D.  P.,  has 
effected  a  composition  or  arrangement  of  Ss.  6(2.  in  the 
pound  with  the  creditors  of  the  said  W.  D.  P.  and  D.  P.  who 
have  proved  their  debts  under  the  said  bankruptcy;  and 
the  said  creditors  have,  upon  such  composition  being 
paid  or  secured  to  them,  signed  their  consent  to  a  petition 
to  the  Court  of  Bankruptcy  to  annul  or  supersede  the 
said  petition  for  adjudication ;  and  the  said  W.  D.  P.  and 
D.  P.  and  the  said  E.  Salzmann  had  applied  to  the  said 
G.  Smith  to  subscribe  his  name  to  such  consent,  and  to 
enter  into  the  agreement  herein  contained  for  payment 
of  the  sum  of  1672.  as  a  composition  and  in  part  payment 
of  the  sum  of  14532L  5«.  4(2.,  part  of  the  said  debt  or  sum 
of  41612.  Us.  And  whereas  the  said  W.  D.  P.  hath  ap- 
plied to  the  said  Gr.  Smith  to  accept  an  absolute  assign- 
ment or  transfer  of  the  said  two  policies  of  assurance,  and 
of  all  equity  of  redemption  therein  in  full  discharge  of  the 
sum  of  12862.  6«.  4c2.,  being  the  balance  of  the  said  sum  of 
14532.  58.  4(2.  after  payment  of  the  said  sum  of  1672.  to 
the  said  G.  Smith  by  the  said  E.  Salzmann  as  aforesaid. 


1854. 
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1854.  and  to  execute  a  release  to  the  said  W.  D.  P.  and  D.  P.  of 
and  from  all  claims  and  demands  of  him  the  said  G-.  Smith, 
and  to  which  he  hath  consented  and  agreed  to  accept  and 
execute :  Now  these  presents  witness,  that,  in  considera- 
tion of  the  said  G.  Smith,  at  the  request  of  the  said  K 
Salzmann,  subscribing  his  name  to  the  said  petition  to 
the  Court  of  Bankruptcy  for  the  annulling  or  superseding 
the  said  petition  for  adjudication  against  W.  D.  P.  and 
D.  P.,  he  the  said  E.  Salzmann  doth  hereby  undertake 
and  agree,  within  one  month  after  the  said  bankruptcy  of 
the  said  W.  D.  P.  and  D.  P.  shall  hare  been  superseded 
or  annulled,  to  pay  to  the  said  6.  Smith,  his  executors  or 
administrators,  the  sum  of  1671.  as  a  composition  in  part 
payment  of  the  said  sum  of  14532.  5&  4d.,  part  of  the  said 
debt  or  sum  of  41612.  158.  so  proved  by  the  said  6.  Smith 
under  the  said  bankruptcy  as  aforesaid;  and  the  said  Gr. 
Smith  doth  hereby  undertake  and  agree  to  and  with  the 
said  W.  D.  P.  and  D.  P.,  that,  upon  payment  of  the  said 
sum  of  1672.  by  the  said  E.  Salzmann,  at  the  time  herein- 
before appointed  for  payment  thereof  pursuant  to  the  said 
undertaking,  and  upon  having  a  legal  and  effectual  abso- 
lute transfer  and  assignment  of  the  said  two  several  poli- 
cies, and  of  all  sums  due  or  to  become  due  and  payable 
thereunder,  freed  and  discharged  of  and  from  all  equity  of 
redemption,  such  assignment  to  be  prepared  by  the  said 
G.  Smith  at  the  costs  and  charges  of  the  said  W.  1).  P., 
such  costs  and  charges  not  to  exceed  the  sum  of  52L  ex- 
clusive of  stamp  duty,  he  the  said  G.  Smith  shaU  and  will, 
at  the  costs  and  expense  of  them  the  said  W.  D.  P.  and 
D.  P.,  execute  to  them  a  full  and  absolute  release  and  dis- 
charge of,  from,  and  against  all  claims  and  demands  which 
the  said  G.  Smith  now  hath  against  the  said  W.  D.  P.  and 
D.  P.,  or  either  of  them,  as  witness,  &a'' 

The  recital  of  this  agreement  set  out  the  principal  facts 
of  the  case.    It  appeared  that  the  creditors  did  not  know 
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of  this  agreement;  but  there  was  no  evidence  of  any  fraud  1804. 
in  fad  upon  the  creditors.  The  learned  Judge  was  of 
opinion  that,  in  the  absence  of  such  evidence,  the  fifth 
plea  was  not  supported;  and  he  directed'  a  verdict  to  be 
entered  for  the  phdntifF  for  1672.,  with  leave  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him  upon  that  plea, 
or  to  amend  the  plea  upon  such  terms  as  the  Court  should 
think  right 

Montagu  Chamhers  having  obtained  a  rule  nisi  accord- 
ingly— 

Peter9d,orff  {J.  E.  Davis  with  him)  shewed  cause. — The 
plea  as  it  stands  raises  two  questions: — First,  whether  the 
arrangement  between  the  plaintiff  and  the  defendant  is  of 
itself  a  fruud  upon  the  other  creditors  who  entered  into 
the  composition,  so  as  to  invalidate  the  transaction  and 
afford  a  good  defence  to  the  plaintiff's  claim,  which  is 
founded  upon  the  agreement;  and  secondly,  if  that  be  not 
so,  whether  the  arrangement  is  illegal  as  coming  within 
the  268th  section  of  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106.  First,  the  agreement  of  the 
10th  of  August,  1851,  is  good  There  is  nothing  illegal 
on  the  face  of  it.  It  recites  that  the  defendant  had 
effected  a  composition  with  the  creditors  who  had  proved 
their  debts,  of  Ss.  6d.  in  the  pound,  and  that  they  had  ei- 
ther been  paid  or  had  received  the  requisite  security  be* 
fore  this  agreement  had  been  entered  into,  and  further, 
that  the  plaintiff  was  a  creditor.  But  it  does  not  appear, 
nor  is  there  any  such  inference,  that  the  plaintiff  was 
placed  upon  a  better  footing  than  the  other  creditors,  or 
that  they  were  in  the  least  degree  influenced  by  what  he 
did.  It  does  not  appear  that  he  was  by  the  agreement  to 
receive  more  in  the  pound  than  they.  The  contrary  in- 
deed appears.  The  other  creditors  signed  the  composition 
and  petition  for  annulling  the  bankruptcy,  independently 
of  the  plaintiff.    The  plea,  therefore,  if  the  allegations  of 
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fraud  be  struck  out,  stands  upon  the  same  footing  as  the 
agreement  But  the  plea  so  treated  would  be  clearlj  bad, 
since  the  agreement  is  valid.  It  is  hardly  necessary  to 
quote  authorities  upon  this  point.  The  case  of  Steinman 
V.  Magnus  (a)  is  in  farour  of  the  validity  of  the  agreement. 
[Parke,  B. — Does  the  fact  of  the  plaintiflTs  being  the  pe- 
titioning creditor  affect  the  question?]  He  was  not  in  a 
better  position  than  the  other  creditors  were,  as  he  would 
not  receive  more  than  they  did.  Secondly,  the  268th 
section  of  the  12  &  13  Vict  a  106,  does  not  apply  to  a 
case  where  the  fiat  has  been  superseded  and  annulled. 
That  section  enacts,  ''That  if  any  petitioning  creditor  shall, 
after  the  bankruptcy,  receive  any  money,  satisfaction,  or 
security  for  his  debt  or  any  part  thereof,  whereby  such 
petitioning  creditor  may  receive  more  in  the  pound  in 
respect  of  his  debts  than  the  other  creditors,  such  peti- 
tioning creditor  shall  forfeit  his  whole  debt,  and  shall  also 
repay  or  deliver  up  such  money,  satisfaction,  or  security, 
or  the  full  value  thereof,  to  the  assignee  or  assignees  of 
such  bankrupt,  for  the  benefit  of  the  creditors  of  the  bank- 
rupt.'" The  legislature  contemplated  the  proceedings  in 
bankruptcy  being  prosecuted.  Certain  rights  are  conferred 
by  the  statute  upon  the  assignees  for  the  benefit  of  the 
creditors;  and  the  intention  was  to  give  to  the  assignees 
the  power  of  enforcing  such  rights.  Davis  v.  Holding  (b) 
was  a  decision  upon  the  6  Geo.  4,  c.  16,  &  8 — ^a  parallel 
clause  to  the  present  It  enacted,  that  a  petitioning  cre- 
ditor illegally  compounding  with  the  bankrupt  should  for- 
feit his  debt;  and  it  was  held  that  such  forfeiture  took 
effect  for  the  benefit  of  the  creditors  under  the  commis- 
sion, and  therefore  that  it  could  not  be  enforced  where  a 
commission  no  longer  subsisted.  That  decision  also  shews 
the  principle  upon  which  the  268th  section  of  the  12  &  13 
Vict.  c.  106,  is  to  be  interpreted.  Lord  Denman,  in  Davis 
v.  Holdingy  after  stating  that  the  plea,  which  was  framed 


(a)  11  East,  390. 


(6)  11  A.  &  E.  710. 
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Upon  the  8th  section  of  the  6  Geo.  4,  c.  16,  disclosed  an  1864. 
agreement  before  adjudication  to  deliver,  and  the  delivery 
of,  two  bills  of  exchange  as  a  securitj  to  the  plaintiff,  the 
petitioning  creditor,  for  part  of  his  debt,  in  consideration 
of  his  abandoning  the  proceedings  under  the  fiat,  sajs, 
"  The  plea  does  not  aver  that  the  plaintiff  has  thereby,  or 
could  in  fact  have,  received  more  in  the  pound  than  the 
other  creditors  (although  this  is  averred  to  have  been  the 
object  of  the  agreement),  or  that  the  defendant  had  not  as- 
sets wherewith  to  satisfy  all  his  creditors  their  demands  in 
full,  or  that  the  original  fiat  has  been  proceeded  with  or  any 
new  one  issued."'  So,  it  does  not  appear  that  the  plaintiff 
here,  though  the  petitioning  creditor,  received  any  ad- 
vantage over  the  other  creditors.  [Parke,  B. — In  Davis 
V.  Holding  (a) f  the  decision  of  this  Court,  the  action  was 
not  brought  for  the  original  debt,  but  upon  a  bill  of  ex- 
change accepted  by  the  bankrupt  himself,  and  the  plain- 
tiff could  not  recover  upon  an  instrument  which  gave  the 
plaintiff  an  advantage  over  the  other  creditors  (&).]  There 
is  no  fraud  here  upon  the  other  creditors,  and  therefore 
the  plea  was  not  proved. — He  was  then  stopped  by  the 
Court 

Lush  (Jif.  Chambers  with  him)  in  support  of  the  rule. — 
It  did  appear  that  the  plaintiff  received  more  than  the 
other  creditors.  [Martin,  B. — Independently  of  the  agree- 
ment there  was  no  such  evidence.  Parke,  B. — Unless 
it  was  shewn  that  the  agreement  was  entered  into  upon 
the  understanding  that  all  the  creditors  were  to  be  upon 
the  same  footing,  and  that  the  plaintiff  was  put  upon  a 
better  footing,  or  that  the  plaintiff  signed  the  petition  for 
the  purpose  of  deluding  the  other  creditors  to  do  so,  there 
is  no  fraud.]  The  transaction  was  a  fruud  in  law,  on  the 
ground  that  the  plaintiff  was  the  petitioning  creditor. 

(a)  1  M.  &  W.  169.        (b)  See  Belcher  v.  Sambaume,  6  Q.  B.  414. 
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Pasxb,  B. — ^We  are  all  of  opinion  that  the  plea  as  it 
stands  was  not  proved.  The  defendant,  however,  may 
plead  one  plea  in  accordance  with  the  facts,  to  be  settled 
by  my  Brother  Martin  within  a  fortnight,  upon  payment 
of  the  costs  of  the  trial  and  of  this  rule;  the  plaintiff  to  be 
at  liberty  to  join  issue  upon  the  plea  or  to  demur  to  it;  in 
which  case  the  rule  will  be  absolute,  otherwise  the  rule 
will  be  discharged. 

Platt,  B.,  and  Maetin,  B.,  concurred. 

Rule  accordingly  (a). 

(a)  The  plea  was  aflerwards  amended,  and  the  plaintiff  took  issue 
upon  it. 


Fd>,  7.       Orme  and  Another,  Executors  of  J.  Alston,  deceased, 

V.  Galloway. 

To  an  action  JL  HIS  was  an  action  of  debt,  and  the  declaration  con* 
bj  tibrpUint°  tained  counts  for  money  lent  by  the  testator,  for  interest 
^'def^c^t     ^^^^^^^  ^^^  <^  accounts  stated  with  the  testator,  and  for 

pleaded  that 

**originall7  no  interest  wa«  payable  by  the  defendant  to  the  plaintiflfs*  testator  upon  the  said 
money,"  bnt  that  it  was  afterwuds  agreed,  in  the  testator's  lifetime,  that  interest  at  tiie  rate  of  51. 
per  cent,  should  be  paid,  and  that  &,e  defendant  should  not  be  required  to  pay  the  principal  sum 
until  the  expiration  of  six  months*  notice,  and  that  no  such  notice  had  been  giren.  It  appeared 
that  J.  A:,  the  plainti&'  testator,  and  the  defendant,  were  merchants;  that  the  defendant  lived 
abroad,  and  had  had  various  mercantile  transactions  with  J.  A.;  and  that  the  defendant  becoming 
indebted  to  J.  A.  in  a  krge  amount,  a  settlement  of  accouats  had  been  come  to,  and  that  a  letter, 
written  by  J.  A.  to  the  defendant  in  January,  1847,  contained  the  feUowing  passage : 

••Balance,  as  by  my  book        .' £749    8    7 

*•  DeductionA  allowed 464  16    6 
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the  baknce  settled  as  due  by  you  to  me,  payable  in  the  course  of  the  praMUt  year  without  la- 
terest.  And  if  this  statement  accords  with  the  memoranda  you  made,  perhaps  you  would  be  kind 
enough  to  state  your  conformity."  The  amotoit  not  being  paid,  in  July,  1848^  J.  A.  wrote  again 
to  the  defendant,  and  in  this  letter  he  said  •^  I  do  not  wish  to  press  you,  and  you  can  retain  the 
money  on  allowing  me  interest  from  the  1st  of  January  last  at  Uie  rate  of  5/.,  payable  half-yearly; 
and  liie  first  half-year's  instalment  or  interest  fella  doe  on  ihe  SOth  of  June  last,  and  the  second  on 
the  81st  of  December  next.  This  can  continue  until  you  find  it  convenient  to  pay  the  money,  or 
by  my  giving  you  six  months  notice  should  I  require  the  money.^  In  answer  to  this  proposal  the 
defendant  wrote  to  say  that  he  would  pay  the  interest  as  long  as  he  retained  the  money  upon  the 
terms  of  six  months  notice  of  withdrawal.  Evidence  was  given  of  the  mercantile  usage  to  pay  in- 
terest upon  the  settled  balaaoe  of  merchants'  accounts: — HM,  that  the  materia]  allegation  in  the 
plea,  and  which  was  the  consideration  for  the  agreement  relied  upon,  that  originally  no  interest 
was  payable  to  the  plaintiffs*  testator  on  the  debt,  was  not  proved. 
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interest  payable  to  the  plaintiffs  as  executors^  and  on  ae-        1854. 
counts  stated  with  them. 

The  defendant  pleaded^  first,  except  as  to  so  much  of 
the  declaration  as  relates  to  the  causes  of  action  in  the  in- 
troductory part  of  the  last  plea  mentioned,  never  indebted. 

Thirdly,  as  to  the  plaintiffs'  claim  for  monies  alleged  to 
be  due  in  respect  of  money  lent  by  the  said  J.  Alston  to 
the  defendant^  and  money  found  to  be  due  on  accounts 
stated  by  the  defendant  with  the  said  J.  Alston,  that 
originaUy  no  interest  was  payable  by  the  defendant  to  the 
said  J.  Alston  upon  or  in  respect  of  said  vnonies;  but  that 
afterwards  it  was  agreed  by  the  defendant,  at  the  request 
of  the  said  J.  Alston  in  his  lifetime,  that  the  defendant 
should  pay  interest  upon  the  same  at  the  rate  of  51  per 
cent  per  annum,  and  should  not  be  called  upon  or  required 
to  pay  the  principal  of  said  monies,  being  the  claim  in  the 
introductory  part  of  this  plea  mentioned,  until  the  expira- 
tion of  six  months  notice  by  the  said  J.  Alston  requiring 
payment  thereof,  and  that  time  should  be  given  to  the 
defendant  for  the  payment  until  the  expiration  of  said 
period  of  six  months.  The  plea  then  alleged  that  no  such 
notice  hath  been  given  to  or  received  by  defendant.  And 
further,  that  the  said  J.  Alston  in  his  lifetime  accepted 
from  the  defendant  the  said  agreement  in  satisfaction  and 
discharge  of  the  causes  of  action  to  which  the  same  was 
pleaded. 

And  fourthly,  as  to  so  much  of  the  declaration  as  re- 
lated to  the  payment  of  interest,  payment  into  Court  o£ 
601.10s.  lid. 

The  plaintiffs  joined  issue  on  the  first  and  third  pleas, 
and  took  the  money  out  of  Court  in  full  satisfaction  of 
the  causes  of  action  to  which  it  was  pleaded. 

At  the  trial,,  before  Martin,  B.,  at  the  London  Sittings 
in  last  Michaelmas  Term,  it  appeared  that  J.  Alston,  the 
plaintiffs'  testator,  and  the  defendant,  were  merchants; 
that  the  former  resided  in  London,  and  the  defendant  car- 
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18M.  ried  on  business  in  Portugal;  and  that  in  the  jear  1842 
Alston,  who  acted  as  the  defendant's  agent  in  this  country, 
finding  that  the  defendant  was  considerably  in  his  debt, 
sent  oyer  to  Portugal  a  Mr.  Beavan,  for  the  purpose  of 
effecting  a  settlement  of  the  accounts,  and  of  obtaining  the 
balance  due  to  him.  Mr.  Beavan  received  a  sum  of  money 
which  Mr.  Alston,  according  to  his  books,  insisted  as  being 
considerably  less  than  the  amount  to  which  he  was  en- 
titled; and  in  consequence  thereof  much  correspondence 
took  place  between  Mr.  Alston  and  the  defendant  on  the 
subject;  and  in  1847,  the  defendant  then  being  in  this 
country,  the  parties  looked  through  the  accounts,  and  on 
the  30th  of  January,  1847,  the  following  letter  was  ad- 
dressed by  Alston  to  the  defendant: — 

"30th  January,  1847. 
"  Dear  Sir,-— As  I  have  thought  it  might  be  satisfactory 
to  you  that  I  should  commit  to  writing  the  purport  of  the 
arrangement  made  on  Thursday  last,  as  I  understand  it 
to  be —  £     8.    d. 

Balance  as  by  my  book     ....    749    8    7 
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the  balance  settled  as  due  by  you  ta  me,  payable  in  the 
course  of  the  present  year  without  interest;  and  if  this 
statement  accords  with  the  memoranda  you  made,  perhaps 
you  would  be  kind  enough  to  state  your  conformity." 

The  money  was  not  paid,  although  Mr.  Alston  applied 
to  the  defendant  for  it  In  February,  1848,  Mr.  Alston 
received  the  following  letter  from  the  defendant: — 

"St.  Ubes,  7th  February,  1848. 
"  My  dear  Sir, — I  received  a  message  from  Mr.  Beavan 
on  your  behalf,  requesting  I  would  make  you  a  remittance; 
and  which  I  have  not  done,  as  I  did  not  find  it  convenient. 
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from  the  peculiar  situation  of  the  monetary  affairs  on  your  1854. 
side,  and  which  have  debarred  me  from  receiving  sundry 
sums  on  which  I  had  every  reason  to  expect  However,  I 
shall  do  so  as  early  as  I  can  collect  some  of  my  outstand- 
ing accounts;  and  as  this  amount  to  you  must  be  con- 
sidered by  you  virtually  a  gift,  you  must  leave  it  to  me  to 
realise  the  same  when  most  convenient,  and  which  you 
may  depend  on  my  doing.  Trusting  you  and  all  your  family 
are  well,  .  "  I  am,  &c., 

"J.  M.  Galloway." 

In  July,  1848,  the  following  letter  was  addressed  to  the 
defendant  by  the  testator: — 

"London,  3rd  July,  1848. 
"  My  dear  Sir, — ^Mr.  Beavan  informs  me,  that,  in  conse- 
quence of  the  late  commercial  pressure  on  the  money 
market,  it  is  not  convenient  for  you  to  pay  me  the  sum 
agreed  upon,  284Z.  128.  Id,  at  Christmas  last.  I  do  not 
wish  to  press  you,  and  you  can  retain  the  money  on  al- 
lowing me  interest  from  1st  January  last,  at  the  rate  of 
five  per  cent,  payable  by  Alston,  Beavan,  &  Co..  half- 
yearly;  and  the  first  half-year's  instalment  or  interest 
falls  due  on  the  30th  June  last,  and  the  second  on  the 
Slst  of  December  next;  this  can  continue  until  you  find 
it  convenient  to  pay  the  money,  or  by  my  giving  you  six 
months  notice  should  I  require  the  money. 

"  I  remain,  &c., 

.    "  J.  Alston." 

In   August  following  Alston   received  the  following 
letter  from  the  defendant : — 

"St  Ubes,  7th  August,  1848. 

"  Dear  Sir, — I  am  in  receipt  of  your  note  of  the  1st  of 

June,  and  I  consider  your  request  just,  that  I  should  allow 

you  interest  on  the  amount  I  agreed  to  allow  when  in 

£ngland;  which  shall  be  paid  you  as  you  request  so  long 

VOL.  IX.  0  0  EXCH. 


548  EXCHEQUER  REPORTS. 

1854.        as  I  retain  the  amount  on  the  terms  of  your  proposition, 
six  months  notice  before  withdrawal,  &c. 

"  Believe  me,  &c., 

"J.  M.  Galloway." 

In  February,  1849,  Alston  wrote  to  defendant  as  fol- 
lows:— 

"London,  5th  February,  1849. 

"  My  dear  Sir, — I  received  in  course  your  favour  of  7th 
August;  and  in  consequence  of  the  failure  of  Alston, 
Beavan,  &  Co.,  I  conclude,  from  not  having  heard  from 
you,  you  did  not  know  where  to  address  me,  as  a  twelve- 
month's interest  was  due  about  the  31st  December  last. 
I  beg  to  remind  you  of  it,  hoping  it  may  be  convenient 
for  you  to  make  me  a  remittance,  or  give  me  an  order  on 
your  correspondent  for  the  amount.  I  suppose  this  failure 
has  put  you  about  as  well  as  many  others. 

"  I  am,  fcc,  yours, 

"J.Alston." 

Alston  having  died  shortly  afterwards,  this  action  was 
brought  by  the  plaintiffs,  as  his  executors,  to  recover  the 
debt  due  to  their  testator  from  the  defendant. 

Evidence  was  given  on  the  part  of  the  plaintiffs  of  its 
being  the  mercantile  usage  to  pay  interest  at  the  rate 
of  5L  per  cent,  upon  the  settled  balance  of  merchants'  ac- 
counts. 

On  the  part  of  the  defendant  it  was  contended,  that 
according  to  the  true  construction  of  the  correspondence 
between  the  defendant  and  the  plaintiffs'  testator,  the  al- 
legation in  the  plea,  that  originally  no  interest  was  payable 
upon  the  amount  agreed  to  be  paid,  was  proved.  The 
learned  Judge,  however,  was  of  opinion  that  the  corre- 
spondence, especially  when  taken  in  connection  with  the 
proof  of  the  mercantile  usage,  led  to  the  contrary  infer- 
ence; and  he  left  the  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiffs  for  the  sum  of  284Z.  12«.  Id,  leave  being 
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reserved  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  to  enter  the  issue  raised  by  the  third  plea  for 
him. 

A  rule  nisi  having  been  obtained  accordingly, 

Crowder  {Briggs  with  him)  shewed  cause. — The  allega- 
tion in  the  third  plea,  that  "  originally  no  interest  was 
payable  "  by  the  defendant  to  Alston  upon  the  debt  due 
to  the  latter,  was  not  proved.  It  is  clear  that,  if  that  al- 
legation be  rejected,  the  plea  is  bad«  as  not  disclosing  any 
consideration  for  the  agreement  upon  which  the  plea  is 
founded.  For  a  mere  agreement  to  give  the  debtor  fur- 
ther time  is  no  bar  to  an  action  for  the  debt.  In  Belshaw 
V.  BuA(a),  this  question  was  much  discussed  in  the  judg- 
ment of  the  Court.  Now,  the  correspondence  between  the 
defendant  and  the  testator  leads  to  no  such  inference  as 
that  stated  in  the  plea,  but  to  the  contrary,  that  inter- 
est was  payable  on  the  balance  struck,  but  that,  if  the 
defendant  should  pay  the  balance  on  or  before  the  end  of 
the  year  1847,  then  the  testator  would  excuse  the  pay- 
ment of  interest — He  was  then  stopped  by  the  Court. 

Watson  and  Cleaaby  in  support  of  the  rule. — The  ques- 
tion is,  what  was  the  arrangement  between  these  parties? 
The  amount  to  be  paid  was  not  a  debt  due  upon  a  mere 
balance  of  account,  but  an  arrangement  that  a  particular 
sum  should  be  paid  to  satisfy  every  demand.  The  pay- 
ment of  the  sum  of  2842.  128.  Id  was  in  the  nature  of  a 
compromise.  At  the  time  the  parties  went  through  the 
books  there  was  no  contract,  either  eicpress  or  implied,  to 
pay  interest  upon  the  specific  sum  to  be  paid.  The  gene- 
ral common  law  rule  is,  that  the  law  does  not  imply  a 
contract  on  the  part  of  a  debtor  to  pay  interest  on  the 
sum  he  owes,   although  the  debt  may  be  for  a  fixed 
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1854.  amount:  Page  v.  Newman{d),  If  interest  ought  to  be 
reckoned,  it  should  be  taken  as  due  from  a  far  anterior 
period;  that  is  to  say,  when  the  debt  first  accrued,  which 
was  some  years  before  the  time  when  the  first  arrange- 
ment was  made.  [Martin,  B. — Suppose  the  original 
agreement  had  been,  that  a  particular  sum  should  be  paid 
on  the  first  day  of  the  following  year,  without  interest, 
would  not  the  natural  inference  be,  that  interest  was  to  be 
payable  after  the  first  day  of  the  year?]  Perhaps  that 
would  be  so.  [Parke,  B. — The  debt  would  be  payable 
afterwards  with  interest,  as  all  mercantile  debts  are;  and 
the  fact  of  such  interest  being  payable  was  found  by  the 
jury.]  The  subsequent  correspondence  shews  that  no  in- 
terest was  payable.  Perhaps,  under  the  28th  section  of 
the  3  &  4  Will.  4,  c.  42,  the  jury  would  be  entitled  to  al- 
low interest  according  to  the  current  rate;  but  that  would 
not  create  a  contract  between  the  parties  that  interest 
should  be  paid.  [Parke,  B. — The  defendant  is  bound  to 
establish  the  allegation,  that  no  interest  originally  was 
payable.]  That  allegation  may  be  immaterial  [Parke, 
B. — If  it  be  struck  out  the  plea  is  bad:  Ford  v.  Beech(b).] 
Still  the  plea  may  be  amended  so  as  to  meet  the  facts, 
and  to  afford  a  good  defence  to  the  action. 

Parke,  B, — We  are  all  of  opinion  that  the  plea  was  not 
proved. — The  plea  would  be  bad,  as  stating  an  agree- 
ment without  a  consideration,  except  for  the  allegation 
that  "  originally  no  interest  was  payable  by  the  defendant 
to  the  said  James  Alston  upon  or  in  respect  of  the  said 
monies."  The  defendant,  therefore,  in  order  to  support 
his  plea,  is  bound  to  prove  positively,  that  originally  no 
interest  was  payable.  But,  according  to  the  true  con- 
struction of  the  documents  which  were  given  in  evidence, 
the  natural  inference  is,  that  interest  was  to  be  payable. 

(a)  9  B.  &  C.  378.  (b)  11  Q.  B.  842. 
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In  the  testator's  letter,  of  the  30th  of  January,  1847,  he  1864. 
says,  "284i  12«.  Id,  the  balance,  as  due  by  you  to  me,  pay- 
able in  the  course  of  the  present  year  without  interest." 
It  seems  to  me,  that  that  clause  means  that,  if  the  speci- 
fic sum  is  paid  within  the  year,  it  is  to  be  taken  as  a  satis- 
faction of  the  debt.  That  imports  that,  if  it  is  not  so 
paid,  it  is  to  be  paid  with  interest.  The  plea,  therefore, 
was  not  proved.  In  fact,  I  think  that  the  material  allega- 
tion in  the  plea  was  disproved.  The  question  now  is, 
how  is  the  plea  to  be  varied,  so  as  to  aflTord  a  good  de- 
fence upon  the  facts.  The  case  may  stand  over  till  to- 
morrow, and,  if  no  satisfactory  amendment  is  made,  the 
rule  must  be  discharged. 

Aldebson,  B.,  Platt,  B.,  and  Maetin,  B.,  concurred. 

On  the  following  day,  Cleashy  applied  to  the  Court  for 
leave  to  amend  the  plea,  by  striking  out  the  averment, 
that,  "  originally  no  interest  was  payable,''  and  to  insert 
in  lieu  thereof  an  allegation,  as  a  consideration  for  the  tes- 
tator's agreement,  that  the  defendant  had  agreed  to  pay 
interest  every  six  months.  But  the  Court  refused  to  allow 
such  amendment,  on  the  ground  that  it  was  not  supported 
by  the  facts. 

Rule  discharged. 
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Feb,  9. 

The  151st  sec- 
tion of  the 
Common  I^aw 
Procedure  Act, 
15  A;  16  Vict. 
c.  76,  does  not 
make  it  neces- 
sary for  a  plain- 
tiff in  error, 
who  was  the 
plaintiff  below, 
to  give  bail  in 
error.     That 
section  is  con- 
fined to  the 
case  where  the 
plaintiff  in 
error  was  de- 
fendant below; 
and  conse- 
quently, the  3 
Jac.  1,  c.  8,  and 
the  6  Qeo.  4, 
c.  96,  in  this 
respect,  are  not 
affected  by  the 
Common  Law 
Procedure  Act 


James  and  Others  v.  Cochrane  and  Another. 

X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  writ  of  fi.  fa.  issued  by  him,  in  default  of  bail  for 
costs,  should  not  be  set  aside,  on  the  ground  that  the  plain- 
tiff in  error  was  not  bound  to  give  bail. 

Manisty  shewed  cause  (Feb.  2). — ^The  question  is,  whe- 
ther, since  the  passing  of  the  Common  Law  Procedure 
Act,  15  &  16  Vict  c.  76,  where  the  plaintiff  below  is  also 
plaintiff  in  error,  the  defendant  can  take  out  execution 
for  costs,  in  default  of  the  plaintiff  giving  bail  It  is  sub- 
mitted that  he  can.  The  question  turns  upon  the  151st 
section  of  the  Common  Law  Procedure  Act  (a). 

There  is  no  doubt  that,  according  to  the  old  practice,  a 
plaintiff  in  error,  who  was  also  plaintiff  below,  was  not 


(a)  Sect.  151  is  as  follows: — 
"  Upon  any  judgment  hereafter 
to  be  given  in  any  of  the  said 
superior  Courts  of  common  law 
in  any  action,  execution  shall  not 
be  stayed  or  delayed  by  proceed- 
ings in  error  or  supersedeas  there- 
upon, without  the  special  order 
of  the  Court  or  a  Judge,  unless 
the  person  in  whose  name  such 
X)roceedings  in  error  be  brought, 
with  two,  or,  by  leave  of  the  Court 
or  a  Judge,  more  than  two  suffi- 
cient sureties,  such  as  the  Court 
(wherein  such  judgment  is  or 
shall  be  given)  or  a  Judge  shall 
allow  o^  shall,  within  four  clear 
days  after  lodging  the  memoran- 
dum alleging  error,  or  after  the 
signing  of  the  judgment,  which- 
ever shall  last  happen,  or  before 
execution  executed,  be  bound 
unto  the  pai'ty  for  whom   any 


such  judgment  is  or  shall  be 
given,  by  recognisanoe,  to  be  ac- 
knowledged in  the  same  Court 
in  double  the  sum  adjudged  to 
be  recovered  by  the  said  judg- 
ment, (except  in  case  of  a  penalty, 
and,  in  case  of  a  penalty,  in  dou- 
ble the  sum  really  due,  and  doa- 
ble the  costs,)  to  prosecute  the 
proceedings  in  error  with  effect, 
and  also  to  satisfy  and  pay  (if 
the  said  judgment  be  affirmed,  or 
the  proceedings  in  error  be  dis- 
continued by  the  plaintiff  there- 
in,) all  and  singular  the  sum  or 
sums  of  money  and  costs  adjudg- 
ed or  to  be  adjudged  upon  the 
former  judgment,  and  all  costs 
and  damages  to  be  also  awarded 
for  the  delaying  of  execution, 
and  shall  give  notice  thereof  to 
the  defendant  in  error,  or  his  at- 
torney.'* 
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under  the .  necessity  of  giving  bail;  the  Courts  holding  1854. 
themselves  bound  by  the  language  of  the  stats.  3  Jac.  1,  c. 
8,  and  6  Geo.  4,  c.  96,  as  confining  such  proceedings  to  the 
case  where  the  defendant  below  is  plaintiff  in  error.  But. 
those  decisions  proceeded  upon  the  express  language  of 
those  statutes,  which  shew,  in  their  preambles,  that  the 
legislature  thereby  intended  to  prevent  the  delay  caused 
to  creditors  in  obtaining  their  debts  by  proceedings  in 
error.  Now  the  151st  section  of  the  Common  Law  Pro- 
cedure Act  does  not  contain  any  such  words.  It  is  a 
salutary  Act  of  Parliament,  and  a  broad  and  liberal  con- 
struction ought  to  be  put  upon  it  It  does  not  contain  any 
language  which  compels  the  Court  to  decide  that  the 
provision  as  to  bail  is  applicable  only  to  one  of  the  parties 
to  the  suit.  There  is  no  good  reason  why  a  defendant 
should  be  imperilled  by  great  costs,  and  be  vexed  by  ex- 
cessive litigation,  without  any  security.  A  plaintiff  may 
carry  a  writ  of  error  to  the  House  of  Lords,  and  after  he 
has  put  the  defendant,  who  has  been  successful  at  each  step 
in  the  proceedings,  to  great  expense,  it  may  eventually  ap- 
pear that  he  has  been  insolvent  from  the  commencement. 
It  must  be  admitted,  that  if  the  plaintiff  succeeds  in  the 
Court  below,  although  he  recover  but  a  small  debt,  he  would 
be  entitled  to  security,  and  the  costs  may  very  far  exceed 
the  amount  gf  the  claim  in  dispute.  The  1 51st  section  was 
passed  with  a  view  to  give  security  in  all  cases;  and  it  is 
submitted  that  such  a  construction  would  have  been  put 
upon  the  preceding  statutes,  except  for  the  very  strong 
language  used  by  the  legislature.  But  then  it  will  be 
said,  that  the  15l8t  section  does  not  apply  to  the  case 
where  the  defendant  below  has  obtained  judgment,  as  the 
recognisance  must  be,  in  its  terms,  "  to  satisfy  and  pay  all 
and  singular  the  sum  or  sums  of  money  and  costs  adjudged 
or  to  be  adjudged  upon  the  former  judgment;''  and  that 
such  a  recognisance  would  be  too  extensive  to  be  enforced 
in  the  case  of  a  defendant.      That  objection  is  purely 
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i^^'  ^      technical,   the  copulative  being   used  to   include    both 
casea 

Atherton  in  support  of  the  rule. — The  writ  of  error  is 
of  itself  a  supersedeas,  and  the  plaintiff  in  error  is  not 
bound  to  give  bail  in  the  present  casa  Independently 
of  the  preambles  to  the  3  Jac.  1,  c.  8,  and  the  6  Geo.  4, 
c.  96,  the  very  terms  of  the  recognisance  required  by  the 
151st  section  to  be  entered  into  by  the  party  bringing 
error,  would  lead  to  the  same  conclusion  as  that  which 
was  adopted  by  the  Courts  in  their  decisions  upon  the 
construction  of  the  former  statutea  .  If,  therefore,  those 
statutes  had  been  deprived  of  their  preambles,  the  same 
result  would  have  followed.  Now  the  151st  section  is,  in 
substance,  identical  with  the  3  Jac.  1,  c.  8,  except  that 
the  words  "  sum  or  sums  of  money  and  costs  "  have  been 
substituted  in  lieu  of  the  words  "debts,  damages,  and 
costs.''  The  same  rule  of  construction  must  therefore  pre- 
vail. The  Common  Law  Procedure  Act  was  not  intended 
to  alter  the  law  but  the  procedure  only.  It  is  therefore 
clear,  that  the  151st  section  is  to  be  confined  to  the  case 
where  the  plaintiff  in  error  was  defendant  below. 

Cur.  adv.  vult 

Pabkb,  B.,  now  said: — The  question  in  this  case  was, 
whether  bail  in  error  for  costs  is  to  be  given  by  a  plaintiff 
bringing  a  writ  of  error  to  reverse  a  judgment  given  for  the 
defendant  below.  We  think  that,  upon  the  true  construc- 
tion of  the  151st  section  of  the  Common  Law  Procedure  Act, 
it  was  not  meant  to  alter  the  law  enacted  by  the  previous 
statutes  requiring  bail  in  error,  and  which  have  been  in- 
variably held  not  to  apply  to  the  case  where  the  plaintiff 
in  error  is  the  party  bringing  the  action.  The  legis- 
lature, in  the  concluding  part  of  the  1 51st  section,  have 
adopted  words  which  are  applicable  only  to  the  case  of 
the  defendant  below.    No  execution  is  to  be  stayed  unless 
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the  party  is  to  "  be  bound  unto  the  party  for  whom  any  1864. 
judgment  is  or  shall  be  given  by  recognisance,  to  be  ac- 
knowledged in  the  same  Court  in  double  the  sum  ad- 
judged to  be  recovered  by  the  said  judgment,  except  in 
case  of  a  penalty,  and,  in  case  of  a  penalty,  in  double  the 
sum  really  due/'  There  the  stop  ought  to  be  placed. 
*' And  double  the  costs;" — that  applies  only  to  the  case  in 
which  there  is  judgment  for  the  sum  recovered,  and  also 
for  the  costs.  "To  prosecute  the  proceedings  in  error 
with  effect;" — ^that  can  only  be  where  judgment  is  for  the 
plaintiff.  "  And  also  to  satisfy  and  pay  (if  the  said  judg- 
ment be  affirmed  or  the  proceedings  in  error  be  discon- 
tinued by  the  plaintiff  therein)  all  and  singular  the  sum 
or  sums  of  money  and  costs  adjudged  or  to  be  adjudged 
upon  the  former  jud^ent;" — ^that  can  only  be  in  the 
case  of  a  plaintiff.  Where  the  sum  recovered  is  ad- 
judged to  be  correct,  and  also  the  costs,  that  is  applicable 
to  the  case  of  the  defendant.  We  think  that,  although 
the  language  of  the  commencement  of  the  section  is  gene- 
ral, viz.  that,  "upon  any  judgment  hereafter  to  be 
given,"  the  context  shews  that  it  is  only  to  be  applied  to 
the  same  cases  for  which  the  statutes  requiring  bail  in 
error  provided.  The  rule,  therefore,  will  be  absolute  to 
set  aside  the  fieri  facias,  on  the  ground  that  bail  was  not 
required.  The  writ  of  error  was  a  supersedeas  without 
bail,  and  consequently  the  fieri  facias  ought  not  to  be 
issued. 

Mabtin,  B. — If  I  had  had  to  construe  this  section  of  the 
Act  by  itself,  I  should  have  arrived  at  a  different  conclusion. 
But  I  think  that,  when  a  construction  has  been  given  to 
the  same  words  in  a  former  statute,  such  construction 
ought  to  be  adhered  to;  if  any  departure  from  previous 
decisions  takes  place,  it  ought  to  be  upon  express  words. 
It  may  be  that  there  was  a  recital  in  the  former  sections, 
which  there  is  not  Jiere ;  but  I  think,  when  there  has  been  a 
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judgment  on  the  same  words,  we  ought  to  adhere  to  the 
deciBion. 

Pabke,  B. — There  is  a  note  in  Mr.  Wise's  book,  p.  1 71  (a), 
in  which  he  makes  an  observation  upon  this  section  to  the 
effect  that,  if  there  is  a  question  about  it,  in  his  opinion, 
the  section  is  not  to  be  construed  as  extending  to  the 
plaintiff  in  writs  of  error  at  alL  I  concur  in  that  opinion. 
There  will  be  no  costs,  because  there  was  sufficient  doubt 
about  it  to  make  it  right  to  apply  to  the  Court.  , 

Rule  absolute, 
(a)  The  Common  Law  Procedure  Act  by  E.  Wiae,  Esq. 


Feb.  2. 


Crouch  v.  The  Great  Northern  Railway  Company. 


The  14th  sec- 
tion of  the  spe- 
cial Act  of  the 
Great  Northern 
Railway  Com- 
pany, 13  & 
14  Vict.  c.  IxL, 
empowers  the 
Company  to 
charge  for  the 


X  HE  twelfth  count  of  the  declaration  stated,  that;,  where- 
as the  plaintiff  heretofore,  and  at  a  reasonable  and  proper 
time  in  that  behalf,  tendered  to  the  defendants  as  such 
common  carriers  as  last  aforesaid,  viz.  as  common  car- 
riers from  London  to  Sheffield,  at  a  certain  place  in  Lon- 
don, being  a  place  by  them  the  defendants  then  used  in 
carrii^eofsmaU  ^\^q  y^Qj  of  their  business  as  such  common  carriers  for  the 

parcels  any  ^      '' 

sam  which  they  receipt  of  goods  to  be  by  them  carried,  a  certain  other 
And  by  the  package  of  goods  of  the  plaintiff,  and  requested  the  de- 
the%!di^y8^^   fendants,  as  such  common  carriers,  to  receive  the  same, 

Clauses  Con- 
solidation Act,  8  ft  9  Vict  c.  20,  which  is  incorporated  in  the  special  Act,  after  reciting  that  it  is 
expedient  that  the  Company  should  be  enabled  to  vary  the  tolls  upon  the  railway,  so  as  to  accom- 
modate them  to  the  circumstances  of  the  traffic,  but  that  such  power  of  varying  should  not  be  nsed 
for  the  purpose  of  prejudicing  or  fiivouring  particular  parties,  &c.,  empowers  the  Company  to  Taiy 
the  tolls,  provided  ihat  all  such  tolls  be  at  aU  times  charged  equally  to  aJl  persons,  and  after  the  same 
rate  in  respect  of  all  passengers,  and  of  all  goods,  ftc,  conveyed  or  propelled  by  a  like  carriage 
or  engine,  passing  only  over  the  same  portion  of  the  line  of  railway  under  the  same  circumstances; 
and  no  reduction  or  advance  in  any  such  tolls  shall  ba  made,  either  directly  or  indirectly,  in  &vour 
of  or  ag-dinst  any  particular  company  or  person  travelling  upon  or  using  the  railway: — Held,  that 
the  Company  were  bound  to  ch^ge  the  public  alike;  and,  therefore,  that  the  &ct  of  a  party  using 
their  line  being  a  common  carrier  did  not  justify  the  Company  in  charging  him  more  than  ^e  rest 
of  the  public. 
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and  to  carry  it  for  the  plaintiff  from  London  to  Sheffield,         1864. 
and  at  the  last-mentioned  place  to  deliver  the  same  for  the       crouch 
plaintiff;  and  although  the  defendants^  before  and  at  the  *'• 

time  of  such  tender  as  aforesaid,  had  ample  means  and  Nortbbhn 
convenience  for  receiving  and  delivering  the  said  package 
according  to  the  said  requirement  of  the  plaintiff  in  that 
behalf,  and  although  the  plaintiff  was,  before  and  at  the 
time  of  such  tender,  ready  and  willing,  and  then  offered, 
to  pay  to  the  defendants  such  sum  of  money  as  they  the 
defendants  were  then  legally  entitled  to  receive  for  the  re- 
ceipt, carriage,  conveyance,  and  delivery  of  the  said  pack- 
age, according  to  the  said  requirements  of  the  plaintiff, 
and  also  all  other  charges  whatsoever,  which  the  de- 
fendants, as  such  common  carriers  or  otherwise,  were 
authorised  or  in  any  way  entitled  to  make  or  receive,  of 
all  which  the  defendants  had  notice.  Yet  the  defendants, 
not  regarding  their  duty  as  such  common  carriers  as  last 
aforesaid,  but  contriving  and  wrongfully  and  unjustly  in- 
tending to  injure  the  plaintiff,  did  not  nor  would,  at  the 
said  time  when  they  were  so  requested,  or  at  any  other 
time,  receive  the  said  package  according  to  the  said  re- 
quirement of  the  plaintiff  in  that  behalf  and  for  the  pur- 
pose last  aforesaid,  but  wholly  neglected  and  refused  so  to 
do,  although  a  reasonable  time  in  that  behalf  had  elapsed 
before  the  commencement  of  this  suit,  and  although  they 
the  defendants,  as  such  common  carriers,  might,  and 
could,  and  ought  to  have  received  and  carried,  conveyed, 
and  delivered  the  same;  whereby  the  plaintiff  was  forced 
and  obliged  to  carry,  convey,  and  deliver  the  said  last- 
mentioned  package  of  goods  as  last  aforesaid,  with  great 
labour,  cost,  and  inconvenience,  and  was  put  to  great 
expense,  &a 

Flea  to  the  twelfth  count,  that  the  plaintiff  was,  before  or 
at  the  time  when  the  defendants  were  requested  to  receive 
and  carry  the  package  of  goods  therein  mentioned,  not  ready 
and  willing,  nor  did  he  offer,  to  pay  to  the  defendants  the 
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money  and  charges  which  the  defendants  were  entitled  to 
receive  and  make  for  the  receipt,  carriage,  conveyance,  and 
delivery  of  such  package  of  goods,  as  the  plaintiff  has  al- 
leged.    Upon  which  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Liverpool  As- 
sizes, it  appeared  that  the  plaintiff  was  a  common  carrier, 
and  that  the  subject  of  complaint  under  the  twelfth  count 
was  the  refusal  of  the  defendants'  Company  to  carry  a 
package  tendered  by  the  plaintiff  for  carriage  on  their 
line,  on  the  ground  that  the  package  was  made  up  of  a 
number  of  small  parcels,  commonly  called  a  '^packed  par- 
cel/' and  that  the  plaintiff  was  a  carrier.  The  Company 
demanded  1 1«.  8d.,  whereas  the  proper  charge,  according 
to  the  public  scale  of  the  Company,  would  be  1&  11  c2.  only. 
The  defendants  justified  such  extra  charge  under  the  14th 
sect,  of  their  Act,  13  &  14  Vict.  c.  IxL,  which  enacts,  "as 
regards  small  packages  and  single  articles  of  great  weight, 
notwithstanding  the  rate  of  tolls  prescribed  by  this  Act, 
the  said  Companies  may  lawfully  demand  the  tolls  follow- 
ing, that  is  to  say, — For  the  carriage  of  small  parcels, 
that  is  to  say,  any  parcel  not  exceeding  five  hundred 
pounds  weight,  the  said  Companies  may  demand  any  sum 
which  they  may  think  fit:  provided  always,  that  articles 
sent  in  large  aggregate  quantities,  although  made  up  of 
separate  parcels,  such  as  bags  of  sugar,  coffee,  meal,  and 
the  like,  shall  not  be  deemed  small  parcels,  but  such  term 
shall  apply  only  to  single  parcels  in  separate  packages'^a). 
It  was  contended,  that  the  defendants  were  entitled  to 
make  what  charge  they  pleased,  provided  it  was  reason- 
able. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 
preceding  section  must  be  read  in  conjunction  with  the  90th 
sect,  of  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict. 


(a)  The  9  &  10  Vict.  c.  Ixxi., 
which  is  also  the  Company's  Act, 
by  sect.  204,  makes  certain  regu- 


lations with  respect  to  the  amount 
of  tolls  to  be  taken  by  the  Com- 
IMiny. 
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c.  20,  which  is  incorporated  into  the  Company's  Act.  That  1854. 
section,  after  reciting  that  "  it  is  expedient  that  the  Compa- 
ny should  be  enabled  to  vary  the  tolls  upon  the  railway,  so 
as  to  accommodate  them  to  the  circumstances  of  the  traflSc; 
but  that  such  power  of  varying  should  not  be  used  for  the 
purpose  of  prejudicing  or  favouring  particular  parties,  or 
for  the  purpose  of  coUusively  and  unfairly  creating  a  mo- 
nopoly either  in  the  hands  of  the  Company  or  of  particular 
parties,"  enacts,  that  "  it  shall  be  lawful,  therefore,  for  the 
Company,  subject  to  the  provisions  and  limitations  herein 
and  in  the  special  Act  contained,  from  time  to  time  to  alter 
or  vary  the  tolls  by  the  special  Act  authorised  to  be  taken 
either  upon  the  whole  or  upon  any  particular  portions  of 
the  railway,  as  they  shall  think  fit;  provided  that  all  such 
tolls  be  at  all  times  charged  equally  to  all  persons,  and 
after  the  same  rate,  whether  per  ton,  per  mile,  or  other- 
wise, in  respect  of  all  passengers,  and  of  all  goods  or  car- 
riages of  the  same  description,  and  conveyed  or  propelled 
by  a  like  carriage  or  engine  passing  only  over  the  same 
portion  of  the  line  of  railway  under  the  same  circum- 
stances, and  no  reduction  or  advance  in  any  such  tolls 
shall  be  made,  either  directly  or  indirectly,  in  favour  of  or 
against  any  particular  Company  or  person  travelling  upon 
or  using  the  railway."  It  was  contended  upon  this  sec- 
tion, that  the  plaintiflF,  though  a  carrier,  ought  nevertheless 
to  be  upon  the  same  footing  as  the  rest  of  the  public,  as 
being  a  person  using  the  Company's  line  under  "  like  cir- 
cumstances" The  learned  Judge,  however,  was  of  a  con- 
trary opinion,  and  directed  the  jury  accordingly;  who 
found  a  verdict  for  the  defendants  on  the  issue  raised  by 
the  plea  to  the  count  above  mentioned,  leave  being  re- 
served to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
upon  that  count  for  the  sum  of  JZ.  17 s.  3d 

Atherton  in  last  Term  obtained  a  rule  nisi  accordingly; 
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Cbouch 

V. 

Ombat 

Northern 

Railway  Co. 


and  he  cited  Parker  v.  Oretit  Western  Railway  Company(a\ 
Edwards  v.  Great  Western  Railway  Company  (b),  and  Pick- 
ford  V.  Orand  Jimction  Railway  Oompa/ny(c), 

Knowles,  Hugh  HiU,  and  i2,  HaU  shewed  cause. — ^The 
question  is,  whether,  under  the  provisions  of  the  1 4th  sect, 
of  the  Company's  Act,  13  &  14  Vict.  c.  Ixi.,  and  the  90th 
sect,  of  the  8  &  9  Vict.  c.  20,  the  fact  of  the  plaintiff  be- 
ing a  carrier  constitutes  such  a  dissimilarity  of  circum- 
stances as  to  justify  this  Company  in  making  a  difference 
of  charge  as  between  him  and  the  rest  of  the  public.  The 
learned  Judge,  at  the  trial,  was  of  opinion  that  it  did,  but 
the  cases  of  Parker  v.  Oreat  Western  Railway  Company, 
and  Edwards  v.  Orea^t  Western  Railway  Company,  were 
not  cited.  This  question  was  touched  upon  in  Pickford  v. 
Orand  Junction  Railway  Company,  but  was  not  decided. 
It  must  be  admitted  that  the  decisions  of  the  Court  of  Com- 
mon Pleas  in  the  two  cases  cited  appear  to  be  authorities 
in  the  plaintiff's  favour.  In  Parker  v.  Oreat  Western 
Railway  Company,  Jervis,  C.  J.,  in  delivering  the  judgr 
ment  of  the  Court,  says : — "  The  fourth  head  of  claim  re- 
lates to  '  packed  parcels.' It  is  a  charge  which  is 

not  made  upon  the  public;  and,  if  so,  it  is  conceded  that 
the  plaintiff  is  entitled  to  recover  in  respect  of  it.  The 
175th  sect  of  the  5  &  6  Will.  4,  c.  cviL,  as  well  as  the 
50th  sect,  of  the  7  &  8  Vict.  c.  iiL,  expressly  provide  that 
the  charges  shall  be  imposed  equally  upon  all  persons 
using  the  railway;  and  it  is  admitted  that  this  additional 
charge  for  '  packed  parcels'  is  imposed  upon  carriers  only, 
and  not  upon  other  persons  using  the  railway.  Under  this 
head  of  claim,  therefore,  we  hold  that  the  plaintiff  is  en- 
titled to  recover  the  overcharge"  (d),   [Parke,  R — Is  there 


(a)  11  C.  B.  545. 

(6)  la.  688. 

(c)  10  M.  &  W.  399. 


(c?)  7  &  8  Vict.  c.  iii.  s.  60, 
enacts,  "^  That  it  shall  be  lawful 
for  the  Great  Western  Railway 
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any  substantial  difference  between  the  90th  sect  of  the  8  & 
9  Vict.  c.  20,  and  the  60th  sect,  of  the  7  &  8  Vict  c.  iii. 
upon  which  the  decisions  in  the  Common  Pleas  proceeded?] 
It  is  admitted  that  there  is  not  [Martin^  B. — ^Then  this 
case  is  not  distinguishable  from  those.  The  Company  may 
make  an  additional  charge  for  this  description  of  pack- 
age, but  they  must  charge  aU  persons  alike.  They  can- 
not treat  a  carrier  differently  to  the  rest  of  the  public] 


1854. 
Crooch 

V, 

Orkat 
northbrn 
Railway  Co. 


Aiherton  and  Kemplay  (WHkinSy  Serjt,  with  them)  ap- 
peared in  support  of  the  rule. 

Parke,  B. — The  rule  must  be  absolute.  The  90th 
sect  of  the  8  &  9  Vict  c.  20,  is  not  distinguishable  from 
the  50th  sect,  of  the  7  &  8  Vict.  c.  iii.  The  Company  are 
bound  to  charge  all  persons  conveying  goods  under  like 
circumstances  equally.  They  are  at  liberty  to  increase 
their  charges  according  to  the  increase  of  the  risk  and  lia- 
bility incurred,  but  they  cannot  make  any  difference  be- 
tween individuals.  The  Court  of  Common  Pleas  have  al- 
ready decided  the  point,  and  we  are  bound  by  their  decision. 


Company,  whenever  they  shall 
act  as  carriers,  or  shall  provide 
locomotive  or  steam  power,  or 
carriages  for  the  conveyance  of 
passengers,  animals,  goods,  wares, 
merchandise,  articles,  matters,  or 
things,  to  charge,  for  snch  loco- 
motive or  steam  power  and  car- 
riages, such  sum  (not  exceeding 
the  sums,  if  any,  limited  by  the 
said  recited  Acts,  or  any  of  themy, 
and  that  either  per  ton  or  per 
mile,  or  by  balk,  number,  mea- 
sure, or  admeasurement^  or  by 
fixed  charges,  as  they  shall  think 
exx)edient :  provided  always,  that, 
in  whatever  way  the  said  charges 


are  made,  they  shall  be  made 
equally  to  all  passengers  in  respect 
of  all  animals,  &c.,  and  things 
of  like  description  and  quality, 
and  conveyed  in  or  propelled  by 
a  like  carriage  or  engine  passing 
only  over  the  same  portion  of 
and  over  the  same  distance  along 
the  said  railways,  or  either  of 
them,  and  under  the  like  circum- 
stances; and  no  reduction  or  a(k 
vanoe  in  any  of  such  charges 
shall  be  made  partially,  either 
directly  or  indirectly,  in  favour 
of  or  against  any  particular  com- 
pany or  person." 
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1864.  Maetin,  B. — I  am  of  the  same  opinion.   I  should  be  very 

Crouch        sorry  to  make  any  minute  distinction  between  the  words  of 

Qrrat       *^^  "^^^^  ^^  Parliament,  which  were  intended  to  carry  out 

Northern     the  same  object     According  to  these  Acts,  a  carrier  is  to 

be  treated  upon  the  same  terms  as  other  individuals. 

Platt,  B.,  concurred  (a). 

Rule  absolute. 

(a)  Aldersan,  B.,  had  left  for  Chambers. 


Feb.  7.  Smith  v.  Lloyd  and  Others. 

Where  the  X  HE  first  count  of  the  declaration  stated,  that  the  de- 

feTrimpie^tf  a  fe^^dants  broke  and  entered  certain  land  of  the  plaintiff, 

^^'^^i^iTder'iL  ^^S  ^  ^^^s®  called  the  Free  Piece,  and  broke  down  part 

conveyg  the  of  the  fcuccs  thereof,  and  dug  up  and  removed  the  surface 

stir&ce  resery- 

ing  the  minerals,  with  the  right  of  entry  to  get  them ;  and  he  afterward  grants  the  minerals  with  such 
right,  mere  nonuser  for  more  than  forty  years,  no  other  person  having  worked  or  having  been  in  pos- 
session of  the  minerals,  is  not  sufficient,  under  the  3  &  4  Will.  4,  c.  7,  ss.  2  and  3,  to  bar  the  grantee^s 
right  of  entry  to  get  the  minerals.  That  statute  does  not  apply  to  cases  of  want  of  actual  possession 
by  the  plaintiff,  but  to  those  cases  only  where  he  has  been  out  of  it,  and  another  party  has  been  in 

Cession  for  the  prescribed  time;  for  there  must  be  both  absence  of  possession  by  the  person  who 
the  right,  and  actual  possession  by  another,  whether  adverse  or  not,  to  be  protected,  to  bring  the 
case  within  the  statute. 

Deckration  for  breaking  and  entering  the  plaintifTs  dose,  damaging  the  surface,  and  getting  the 
plaintiff^s  minerals  out  of  it.  Plea,  that,  in  1725,  R.  P.  was  seised  in  fee  both  of  the  close  and  mine- 
rals, and  then  conveyed  the  close  to  one  J.  R.,  under  whom  the  plaintiff  claimed,  excepting  the 
minerals  to  himself,  his  heirs,  and  assigns,  and  reserving  liberty  to  enter  and  get  them.  That  the 
plaintiff  was  entitled  under  J.  R.  to  the  close  and  surfiice,  and  that  the  defendants  were  seised  or 
otherwise  entitled  under  R.  P.  to  the  excepted  minerals,  concluding  by  justifying  the  trespasses  in 
the  exercise  of  the  reserved  liberty.  Replication,  that  the  entry  made  by  the  defendants  on  the  sur- 
fiice and  minerals  was  not  within  twenty  years  next  after  the  time  to  make  the  same  accrued  to 
the  defendants,  or  any  one  under  whom  they  chimed;  and  the  replication,  after  negativing  the  dis- 
ability of  the  defendants'  in£Euicy,  &c.  alleged  that  the  right  of  entry  was  extinguished.  Rejoinder, 
that,  at  the  time  of  the  execution  of  the  indenture  of  1725,  R.  P.  was  in  possession  bodi  of  tbe  sur- 
fiice and  the  mines,  and  that  he  and  his  assigns  continued  to  be  in  possession  of  the  coal  and  iron- 
stone to  the  time  of  the  trespass,  and  that  neither  R.  P.  nor  the  persons  claiming  under  him  ever 
were  dispossessed  or  discontinued  such  possession.  Surrejoinder,  admitting  R.  P.  to  have  been  in 
possession,  but  denying  that  his  assigns  or  the  defendants  ever  were  in  the  actual  possession,  nor 
ever  acquired  actdhl  possession  of  the  minerals.  Rebutter,  that  neither  J.  R.  nor  any  person  under 
him,  nor  any  other  person,  at  anytime  entered  upon  or  had  worked  the  minerals:-  Hdd,  on  demur* 
rer  to  the  rebutter,  that  the  plea  impliedly  admitted  such  a  possession  by  the  plaintiff  of  the  mine- 
rals as  was  sufficient  to  maintain  trespass,  and  that  the  replication  was  a  good  answer  to  the  plea; 
but  that  the  rejoinder  was  bad,  as  not  being  a  complete  denial  that  the  right  to  enter  had  accrued 
more  than  twenty  years  before. 

Held,  also,  that  the  rebutter  was  bad,  although  it  would  have  been  good  if  it  had  stated  that  J.  R. 
nor  any  one  claiming  under  him,  nor  the  plaintiff,  nor  any  other  person  whatever,  entered  upon  or 
worked  the  said  minerals,  or  otkermte  acquired  the  possession  (hereof. 
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toil  of  the  said  close,  and  dug  up  and  sunk  a  deep  hole  in  1854. 
the  said  close,  and  placed  the  said  surface  soil  so  removed 
as  aforesaid,  and  the  earth  and  soil  dug  out  of  the  said 
hole,  on  another  part  of  the  surface  of  the  said  close,  and 
thereby  encumbered  the  same,  and  also  dug  and  got  out 
of  the  said  close  from  under  the  surface  of  the  same  large 
quantities  of  coal,  ironstone,  and  other  nunerals  of  the 
plaintiff,  from  certain  veins  and  seams  thereof  lying  in  the 
said  close  of  the  plaintiff  under  the  surface  of  the  same, 
and  wrongfully  converted  the  same  to  the  use  of  them  the 
defendants. 

The  defendants  pleaded,  thirdly,  to  the  alleged  tres- 
passes to  and  upon  the  close  in  the  first  count  mentioned, 
that,  in  the  year  1725,  one  Richard  Parkes  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  said  close,  and  the  coal, 
ironstone,  and  other  minerals  under  the  same;  and  that 
by  an  indenture  made  on  the  6th  of  May  in  that  year,  the 
said  R.  Parkes  bargained,  sold,  released,  and  confirmed  to 
John  Rowley  and  his  heirs  the  said  close,  excepting  and 
reserving  unto  the  said  R.  Parkes,  his  heirs  and  assigns, 
all  mines  of  coal,  stone,  and  other  mines  whatsover,  which 
then  were  or  thereafter  should  be  in,  upon,  within,  or  un- 
der the  same,  and  also  free  liberty  therein  and  thereupon 
at  any  time  or  times  thereafter,  to  dig,  search  for,  bore,  and 
get  all  the  said  coal,  stone,  and  oth«  mine  whatsoever, 
and  also  free  ingress,  egress,  and  regress,  at  all  times 
hereafter,  in,  upon,  to,  and  from  the  same  premises,  or 
any  part  thereof,  aod  therein  and  thereupon  to  lay,  stack 
or  ruck  up  any  coal,  stone,  or  other  mine  whatsoever,  and 
with  horses,  waggons,  carts,  or  otherwise  howsoever,  to 
have,  take,  and  carry  away  the  same  at  his  and  their  wills 
and  pleasure  And  the  said  J.  Rowley  did  thereby  cove- 
nant, promise,  and  agree  for  himself  and  hb  heirs,  to  and 
with  the  said  R  Parkes,  his  heirs  and  assigns,  that  he  the 
said  R.  Parkes,  his  heirs  and  assigns,  and  his  and  their 
servants,  workmen,  and  agents,  at  any  time  or  times  there- 

VOL.  IX.  P  P  EXCH. 
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J.8Mw^      after,  should  and  might  enter  into  and  upon  the  said  close 
or  any  part  thereof,  and  therein  and  thereupon  dig,  search 
for,  bore,  and  get  all  and  any  part  of  the  coal,  stone,  and 
other  mine  whatsoever,  which  then  were  or  thereafter 
should  be  in,  upon,  within,  or  under  the  same,  and  in 
and  upon  the  said  close  should  and  might  also  lay,  stack, 
or  ruck  any  coal,  stone,  or  any  other  mine  whatsocTer, 
and  carry  away  the  same,  without  any  let,  suit,  or  hin- 
drance of  or  by  the  said  J.  Rowley,  his  heirs  or  assigns,  or 
any  person  lawfully  claiming  or  to  claim  from  or  under 
him  or  them;  and  further,  that  the  plaintiff,  at  the  time 
when  &c.  claimed  to  be  and  was  entitled  to  the  said  close 
and  surface  and  soil  thereof  from,  by,  and  under  the  said 
J.  Rowley,  his  heirs  and  assigns,  and  not  otherwise;  and 
that,  at  the  same  times,  the  defendants  and  certain  other 
persons  were  seised  in  fee  or  otherwise  entitled  from  and 
under  the  said  R  Parkes,  of,  in,  and  to  the  coal,  stone, 
and  other  minerals  in  and  under  the  said  close,  with  such 
powers,  rights,  and  privileges  concerning  knd  relating  to 
the  same,  as  were  and  are  excepted  and  reserved  in  and 
by  the  said  indenture  to  the  said  R  Parkes  as  hereinbefore 
mentioned;  wherefore  the  defendants,  at  the  said  times 
when  &a,  in  order  to  dig,  search  for,  bore,  and  get  certain 
stone,  coal,  and  minerals,  in  and  under  the  said  close,  did 
in  their  own  right,  and  with  the  acquiescence  of  the  said 
other  persons,  enter  upon  the  same  and  commit  the  sup- 
posed trespasses  to  which  this  plea  is  pleaded,  such  acts 
being  reasonable  and  necessary  in  that  behalf 

The  plaintiffs  replied,  secondly,  to  this  plea,  that  all  the 
trespasses  in  the  first  count  mentioned  were  committed 
more  than  five  years  after  the  passing  of  the  3  &  4WilL  4, 
c.  27,  intituled  &c.  And  further,  that  the  entry  in  the 
first  count  mentioned  was  an  entry  as  well  into  and  upon 
the  coal,  ironstone,  and  other  minerals,  whereof  the  said 
R  Parkes  was  seised  in  his  demesne  as  of  fee,  as  in  the 
said  plea  mentioned,  and  which  were  the  coal,  ironstone. 
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ttiid  minerals  of  the  plaintiff,  as  in  the  first  count  men-  1854. 
tioned,  as  into  and  upon  the  surface  of  the  said  close  in 
that  count  mentioned;  and  further,  that  such  entry  was 
not  made  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  the  same  first  accrued  to  the  defendants 
or  any  or  either  of  them,  or  to  any  person  or  persons 
through  whom  they  or  any  or  either  of  them  claim  or 
claims.  And  further,  that  no  person  to  whom  the  right 
of  making  any  such  entry  as  aforesaid  on  the  said  close, 
coal,  ironstone,  and  other  minerals  in  which  &c.,  in  the 
said  first  count  mentioned,  first  accrued,  was  under  the 
disability  of  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  the  seas  at  any  time 
within  ten  years  next  before  the  making  by  the  defend- 
ants of  the  said  entry  in  the  first  count;  by  means  of 
which  said  premises,  the  right  and  title  of  the  defend- 
ants to  the  coal,  ironstone,  and  other  minerals  in  the  said 
first  count,  and  in  the  said  plea  mentioned,  and  to  enter 
the  said  close  in  respect  of  the  same,  were  at  the  time  when 
&c.,  extinguished  by  virtue  of  the  aforesaid  statute. 

There  was  a  third  replication  to  this  plea,  alleging  a 
limitation  of  forty  years  instead  of  twenty. 

The  defendants  rejoined  to  these  replications,  that  at 
the  time  of  the  making  by  the  said  K  Parkes  of  the  said 
indenture  of  the  3rd  of  May,  1725,  the  said  R.  Parkes  was 
seised  in  his  demesne  as  of  fee,  and  was  in  possession  of 
both  the  surface  of  the  said  close  and  the  soil  thereof,  and 
of  the  said  coal,  ironstone,  and  other  minerals  in,  upon, 
within,  and  under  the  same;  and  that,  from  the  time  of 
the  making  of  the  said  indenture,  the  said  R.  Parkes,  and 
divers  persons  from  time  to  time  claiming  and  entitled  to 
the  same  estate  and  interest  in  the  said  coal,  ironstone,' 
and  other  minerals,  under  the  said  R  Parkes,  including 
the  defendants  and  the  said  other  persons  in  the  said  plea 
mentioned  respectively,  always  continued  to  be  and  were, 
up  to  and  at  the  time  of  the  committing  %f  the  supposed 
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1864.  trespasses  in  the  first  count  mentioned^  in  possesaioii  of  the 
said  coaI>  ironstone,  and  other  minerals,  and  entitled  to 
such  possession,  together  with  such  powers,  rights,  and 
privileges  concerning  and  relating  to  the  same  as  were  and 
are  excepted  and  reserved  in  and  by  the  said  indenture  to 
the  said  R.  Parkes,  his  heirs  and  assigns.  And  that  nei- 
ther the  said  B.  Parkesi,  nor  any  of  the  said  persons  claim- 
ing and  entitled  aa  aforesaid  under  him,  were  at  any  tim^ 
nor  were  the  defendants^  or  the  said  other  persons  in  that 
plea  mentioned,  at  any  time  dispossessed  of  such  mines  or 
any  part  thereof,  nor  did  the  said  B.  Parkes,  nor  any  of 
such  persons,  at  any  time  discontinue  such  possession 
thereof,  nor  have  the  defendants,  or  the  said  persons  in 
that  plea  mentioned,  at  any  time  discontinued  such  pos- 
session. 

Surrejoinder,  that,  aiter  the  making  by  the  said  K 
Parkes  of  the  said  indenture,  and  more  than  forty  years 
before  the  committing  of  the  trespasses  in  the  introduc- 
tory part  of  the  defendants'  third  and  fourth  pleas  men- 
tioned, the  said  R.  Parkes  died;  and  further,  that  the  said 
persons  in  the  said  second  rejoinder  mentioned  and  de- 
scribed as  divers  persons  trom  time  to  time  claiming  and 
entitled  to  the  same  estate  and  interest  in  the  said  coal, 
ironstone,  and  other  minerals,  under  the  said  R.  Parkee,  in- 
cluding the  defendants  and  the  said  other  persons  in  the 
said  third  plea  mentioned,  did  not  nor  did  any  or  either 
of  them  ever  enter  upon,  nor  did  they  or  any  or  either 
of  them  ever  acquire  possession,  nor  were  they  or  any  or 
either  of  them  ever  in  possession  of  the  said  coal,  ironstone, 
and  other  minerals,  or  any  of  them,  until  the  said  defend- 
ants committed  the  trespasses  in  the  introductory  pact  of 
those  pleas  mentioned. 

Rebutter,  that  neither  the  said  J.  Rowley,  nor  any  per- 
son claiming  under  him,  nor  the  plaintiff,  nor  any  other 
person  whatever  at  any  time  entered  upon  or  worked  the 
said  coal,  iron^one,  or  other  minerals,  or  any  part  thereof 

Demurrer,  and  joinder. 
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ISie  demurrer  was  argued  in  the  present  Term  (JaiL  27)        1864 
bj 

Gray  (KeaHng  with  him),  for  the  plaintiff,  in  support 
of  the  demurrer. — A  technical  question  may  arise  as  to 
the  construction  of  the  rebutter.  K  it  is  to  be  taken 
as  meaning  absolutely  that  neither  the  plaintiff  nor  any 
other  person  claiming  under  him  has  such  a  possession  of 
the  minerals  in  dispute  as  is  sufficient  to  maintwi  the 
action,  then  the  rebutter  is  an  argumentative  denial  of 
such  possession,  and  in  that  case  the  defendants  would  be 
entitled  to  judgment.  But  such  a  construction  of  the  re- 
butter would  not  involye  the  decision  of  the  importantques- 
tion  intended  to  be  raised  by  the  litigant  parties.  It  is 
submitted  that  the  defendants'  pleadings  admit  such  a  pos* 
session  in  the  plaintiff  as  is  sufficient  to  maintain  the 
action  of  trespass.  The  construction  of  the  rebutter  is  not 
free  from  difficulty,  but  it  does  not  exclude  the  case  of  the 
plaintiff^s  having  obtained  possession  of  the  minerals  by 
other  means  than  by  sinking  down  to  them,  and  by  raising 
ihem  up  through  the  demised  surface;  for  the  plaintiff  may 
have  gained  possession  by  virtue  of  a  lease,  or  in  some 
other  way,  as  by  working  these  same  strata  by  sinking 
through  the  surface  on  the  adjoining  esta^;  the  pre- 
sumption being  that  the  party  in  possession  of  the  surface 
has  possession  of  the  subsoil  also ;  and  it  is  altogether  con- 
sistent with  these  pleadings  that  the  defendants  have  ob- 
tained possession  of  the  minerals  in  the  modes  above 
mentioned:  Key$eY.Powdi(a).  But  if  the  rebutter  should 
be  held  to  amount  to  an  argumentative  denial  of  such  a 
possession,  the  plaintiff  must  ML  If,  however,  the  rebut- 
ter has  the  meaning  for  which  the  plaintiff  contends,  the 
important  question  arises,  whether  the  defendants'  title  to 
these  minerals  is  barred  by  the  3  &  4  Will.  4,  c.  27.    This 

(a)  2  £.  &  B.  132. 
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statute  applies  to  unopened  mines.  The  Ist  section  enacts, 
that  "  the  word  *  land'  shall  extend  to  manors,  messuages, 
and  aU  other  corporeal  hereditaments  whatsoever/'  It  is 
clear,  then,  that  veins  of  minerals  are  comprehended  in  the 
word  "  land."  The  2nd  section  enacts,  "  that,  after  the 
31st  day  of  December,  1833,  no  person  shall  make  an  en- 
try or  distress,  or  bring  an  action  to  recover  any  land  or 
rent  but  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  or  if  such  right  shall  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same.''  It  is  enough 
for  the  plaintiff  to  contend  that  the  case  falls  within  the 
true  operation  of  that  section.  [PoUodc,  C.  B. — ^A  right  of 
entry  supposes  that  the  party  who  seeks  to  avail  himself 
of  that  right  has  been  out  of  possession;  that  is  to  say, 
that  he  has  either  never  been  in  possession,  or  has  been 
dispossessed.  Now,  suppose  a  person,  being  the  owner  of 
two  sets  of  chambers,  one  of  which  is  immediately  above 
the  other,  demises  the  upper  set  only,  he  would  have  a 
perfect  right  to  enter  the  lower  set,  although  he  had  never 
been  near  them  for  fifty  years.]  Upon  these  pleadings  it 
must  be  assumed  that  the  plaintiff  has  possession  of  the 
minerals.  In  Hodgkinson  v.  Fletcheria)^  Seaman  v.  Vau- 
dreyQ)),  and  Adair  v.  Shaftoe,  cited  by  Lord  Chancellor 
Eldon  in  Norway  v.  Rowe(c),  which  were  decisions  before 
the  Stat  of  3  &  4  "Will  4,  c.  27,  the  parties  were  held  not 
to  be  barred  by  the  statute,  on  the  ground  that  the  pos- 
session relied  upon  as  an  extinguishment  of  their  claim 
was  not  adverse.  Lord  Denmany  C.  J.,  in  delivering  the 
judgment  of  the  Court  of  Error  in  Nepean  v.  Doe  d. 


(a)  3  Doug.  31.        (6)  1 6  Ves.  390.        (c)  19  Ves.  16fi. 
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Knight  (a),  says — "  We  are  all  clearly  of  opinion  that  the  2nd  ism 
and  3rd  sectiohs  of  that  Act  have  done  away  with  the  doc- 
trine of  non-adverse  possession;  and  except  in  cases  falling 
within  the  15th  section  of  the  Act;  the  question  is,  whe- 
ther twenty  years  have  elapsed  since  the  right  accrued, 
whateoer  he  the  nature  of  the  poseemon."  In  M^DonnM  v. 
M^Kinty(b),  which  was  an  ejectment  to  recover  certain 
quarries,  excepted  to  the  grantor  and  his  heirs  in  a  grant 
in  fee  of  the  lands,  it  was  held  that  the  grantor's  title  to 
the  quarries  was  not  barred  by  his  omission  to  work  or 
use*  them  for  twenty  years;  the  Court  being  of  opinion 
that  a  mere  demise  of  the  surface  did  not  give  the  grantee 
possession  of  the  quarries;  but  in  that  case  there  was  no 
admission  that  the  party  relying  upon  the  operation  of  the 
statute  ever  was  in  possession. 

Phipeon  contriL — ^The  main  question  in  dispute  is  raised 
by  these  pleadings,  although  they  are  not  artistically 
ficamed,  and  may  be  open  to  the  objection  of  being  argu- 
mentative. The  plea  denies  the  plaintiff's  possession  of 
the  minerals.  The  surrejoinder  raises  the  substantial 
point,  for  it  alleges  that  Parkes,  and  the  parties  claiming 
under  him,  continued  in  possession  of  the  minerals  to  the 
time  of  the  supposed  trespass.  This  is  not  denied  by  the 
surrejoinder.  It  must^  therefore,  be  taken  that  Parkes, 
and  those  claiming  under  him,  were  never  out  of  posses- 
sion,  and  therefore  the  owner's  right  of  entry  remained 
unaffected  by  the  statute,  which  has  no  operation  here. 
The  first  and  second  parts  of  the  commencement  of  the 
3rd  sect,  of  the  3  &  4  Will.  4,  c.  27,  are  the  only  portions 
of  that  statute  which  can  possibly  apply  to  such  a  case  as 
this.  That  section  enacts,  **  that,  in  the  construction  of 
this  Act,  the  right  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  shall  be  deemed  to 

(a)  2  M.  &  W.  911.  (6)  10  Ir.  Law  Eep.  614. 
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1854.  have  first  accrued  at  such  time  as  hereinafter  is  mentioned) 
that  is  to  say,  when  the  person  claiming  such  land  or  rent^ 
or  some  person  through  whom  he  claims,  shall,  in  respect 
of  the  estate  or  interest  claimed,  have  been  in  possession 
or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  and  shall,  while  entitled  thereto,  have  been  dispos- 
sessed, or  have  discontinued  such  possession  or  receipt^ 
then  such  right  shall  be  deemed  to  have  first  ^accrued  at 
the  time  of  such  dispossession  or  discontinuance  of  poesea- 
sion,  or  at  the  last  time  at  which  any  such  profits  or  rait 
were  or  was  so  received;  and  when  the  person  claiming 
such  land  or  rent  shall  claim  the  estate  or  interest  of  some 
deceased  person,  who  shall  have  continued  in  such  pee- 
session  or  receipt  in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have  been  the  last 
person  entitled  to  such  estate  or  interest  who  shall  have 
been  in  such  possession  or  receipt,  then  such  right  shall 
be  deemed  to  have  first  accrued  at  the  time  of  such  deatL'^ 
Now,  as  it  appears  by  these  pleadings  that  Parkes  and  his 
descendants  were  never  dispossessed,  nor  discontinued 
possession  of  the  mines,  the  first  part  of  the  section  is  ex- 
cluded; and  as  it  also  appears  that  Parkes,  whose  death  is 
relied  upon,  was  not  the  last  party  in  possession,  the 
second  part  of  the  section  is  excluded  also.  Now  con- 
structive possession  by  the  party  entitled,  without  actual 
possession,  is  sufficient  to  take  the  case  out  of  the  statute. 
If  a  person  were  to  let  a  defined  portion  of  a  field,  and  he 
were  never  to  enter  upon  the  other  part  of  it  at  any  sub- 
sequent time,  his  right  would  not  be  barred  by  the  statute 
if  no  other  person  had  ever  entered.  [Parhe,  B. — ^Lord  St 
Leonards  in  his  Essay  on  the  new  Real  Property  Statutes 
recognises  the  case  of  McDonnell  v.  M'Kinty  (a),  and  he 
says,  adopting  the  language  of  the  Court,  '"'Discontinuance 
of  possession'  in  the  -statute  means  an  abandonment  of 

(a)  10  Ir.  Law  Hep.  614. 
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possession  by  one  person,  followed  by  the  actual  posses^  18M. 
sion  of  another  person;  for,  if  no  one  succeed  to  the  pos- 
session created  or  abandoned,  there  could  be  no  one  in 
whose  favour  or  for  whose  protection  the  Act  could  oper- 
ate. To  constitute  discontinuance  there  must  be  both  de- 
reliction by  the  person  who  has  the  right,  and  actual  pos- 
session,  whether  adverse  or  not,  to  be  protected  (a)/'  The 
Act  does  not  extinguish  the  right  of  entry  where  no  other 
party  has  ever  had  the  possession.]  Where  the  minerals  are 
reserved  to  the  lord  of  the  manor  by  an  Indosure  Act, 
as  in  the  case  in  Middethwait  v.  W inter  (b\  it  could  not  be 
contended  that  the  lord  would  be  barred  of  his  rights  to 
the  minerals  if  he  were  not  to  enter  within  twenty  years 
JEoH  of  0<Mrdig<m  v.  Arm%tage(e)  may  be  cited  as  disdos- 
ing  facts  upon  which  the  same  question  might  have  been 
raised  The  plaintiff  is  not  admitted  ever  to  have  had  a 
title  to  the  minerals,  his  title  being  by  the  pleading  con- 
fined to  the  surface;  and  consequently  the  defendants^ 
title  to  the  minerab  is  not  affected  by  the  statute. 

Oray  replied. 

The  Court  said,  that  they  would  take  time  to  look 
through  the  pleadings,  which  were  very  embarrassing^  to 
see  how  far  the  plaintiff's  title  to  the  minerals  was  ad* 
mitted;  and  that  if  the  pleadings  did  not  admit  the  plain* 
tiff  to  be  in  possession  of  the  minerals,  but  only  of  the  sur* 
face,  the  case  was  a  clear  one  in  the  defendants'  favour. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  R — The  question  intended  to  be  raised  by  the 
pleadings  in  this  case  is,  whether,  where  more  than  a  cen- 
tury ago,  the  owner  of  the  fee  simple  of  a  close  with  a 
stratum  of  coal  and  other  minerals  under  it  conveyed  the 

(a)  Page  31.  (b)  6  Exch.  644.  (c)  3  B.  &  a  197. 
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1854.^  surface  to  one  under  whom  the  plaintiff  claims,  reserving 
the  minerals  and  a  right  of  entry  to  get  them  to  another 
under  whom  the  defendants  claim,  that  right  of  entry  is 
barred  by  simple  nonuser  for  more  than  forty  years,  no 
other  person  having  worked  or  been  in  possession  of  the 
mines. 

We  have  not  the  slightest  doubt  that  the  title  of  the 
grantees  of  the  mines  is  not  barred  in  this  case  under  the 
S  Will  4,  c.  27,  ss.  2  and  3,  for  we  are  clearly  of  opinion  that 
that  statute  applies  not  to  cases  of  want  of  actual  pos- 
session by  the  plaintiff,  but  to  cases  where  he  has  been 
out  of  and  another  in  possession  for  the  prescribed  time 
There  must  be  both  absence  of  possession  by  the  person 
who  has  the  right,  and  actual  possession  by  another,  whe- 
ther adverse  or  not,  to  be  protected,  to  bring  the  case 
within  the  statute.  We  entirely  concur  in  the  judgment 
of  Bladimmei  C.  J.,  in  M^DonnM  v.  M'Kinty(a),  and 
the  principle  upon  which  it  is  founded.  The  only  doubt 
with  us  has  been  whether  the  pleadings,  somewhat  com- 
plicated and  inartificial,  do  admit  all  the  facts  sufficiently 
to  raise  the  real  question  between  the  parties.  It  is  to  be 
regretted  that  the  litigant,  parties  have  not  raised  the 
point,  as  easily  might  have  been  done  without  resorting  to 
these  long  and  complicated  pleadings,  which  are  very  dif- 
ficult to  understand.  We  think,  upon  consideration,  that 
they  do  not 

The  declaration  is  for  breaking  and  entering  the  plain- 
tiff's close,  damaging  the  surface,  and  getting  the  plaintiff's 
minerals  out  of  it. 

The  plea  states,  that  in  1726,  Richard  Parkes  was  seised 
in  fee  both  of  the  close  and  minerals,  and  then  conveyed 
the  close  to  one  Rowley,  under  whom  the  plaintiff  claims, 
excepting  the  minerals  to  himself,  his  heirs,  and  assigns, 
and  reserving  liberty  to  enter  and  get  them.    The  plea 

(a)  lOIr.  LawJRep.614. 
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goes  on  to  state  that  the  plaintiff  was  entitled,  under        1854 
Rowley,  to  the  close  and  surface,  and  the  defendants  were 
seised  or  otherwise  entitled  under  Parkes  to  the  excepted 
minerals,  and  justifies  the  trespasses  in  the  exercise  of  the 
reserved  liberty. 

The  plaintiff  replies,  that  the  entry  made  by  the  de- 
fendants on  the  surface  and  minerals  was  not  within 
twenty  years  next  after  the  time  to  make  the  same  ac- 
crued to  the  defendants,  or  any  one  under  whom  they 
claim,  and  proceeds  'to  negative  the  disability  of  the  de- 
fendants' infancy,  &c.,  concluding  that  the  right  of  entry 
was  extinguished. 

Another  replication  states  the  period  of  limitation  of 
forty  years,  but  nothing  turns  upon  this  difference. 

The  rejoinder  states  that,  at  the  time  of  the  execution 
of  the  indenture  of]  725,  Richard  Parkes  was  in  possession 
both  of  the  surface  and  the  mines,  and  that  he  and  his 
assigns  continued  to  be  in  possession  of  the  coal  and  iron- 
stone to  the  time  of  the  trespass;  and  that  neither  Richard 
Parkes^  nor  the  persons  claiming  under  him,  ev^  were 
dispossessed,  or  discontinued  such  possession. 

The  surrejoinder  admits  Richard  Parkes  to  have  been  in 
possession,  but  denies  that  his  assigns  or  the  defendants 
ever  were  in  the  actual  possession  or  ever  acquired  actual 
possession  of  the  minerals. 

The  rebutter  states  that  neither  Rowley,  nor  any  per- 
son under  him,  nor  any  other  person,  at  any  time  entered 
upon  or  had  worked  the  minerals;  to  which  there  was  a 
demurrer.  Mr.  Gray  argued,  that  the  plaintiff's  possession 
of  the  minerals  at  the  time  of  the  trespass  was  admitted 
by  the  plea,  and  that  the  rebutter  contradicting  the  fact 
of  the  plaintiff  or  his  predecessors  having  ever  entered  or 
worked  the  minerals,  or  any  part,  only  negatived  one  of 
the  modes  by  which  possession  of  the  minerals  could  be 
gained,  not  aU;  and  that  there  were  others  not  negatived, 
— ^for  instance,  the  taking  of  a  lease  of  the  minerals  by  the 
plaintiff  or  his  predecessors,  or  the  working  in  the  same 
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rtratum  of  mineralB  elsew^iere  than  iindor  the  dose  in 
which  the  trespass  was  committed 

The  rebutter  would  have  been  good  if  it  had  stated 
that  neither  Rowley^  nor  any  person  claiming  under 
him^  nor  the  plaintiff,  nor  any  other  person  whateyer, 
entered  upon  or  worked  the  said  coal,  Sbc,  or  olher- 
wise  c^cquired  the  possession  thereof.  This  would  have 
been  an  answer  to  the  plaintiff's  case,  for  it  would  have 
shewn  that,  though  the  defendants  and  their  predecenors 
were  never  in  possession  of  the  mines,  no  other  person 
was.  But  the  rebutter  is  bad  in  this  respect,  for  it  is 
consistent  with  it  that  the  plaintiff  may  have  had  a  lease 
of  the  mines,  which  would  give  him  a  constructiTe  pos- 
session of  the  mines  at  the  time  of  the  trespass,  or  he 
or  his  predecessors  might  hare  had  one  which  had  ex- 
pired more  than  the  statutory  time  before  the  entry;  and 
then  how  stands  the  case  on  the  other  pleadings!  The 
plea  admits  the  plaintiff  to  be  entitled  to  the  surface, 
and  we  think  impliedly  admits  him  to  be  in  possession  of 
it^  and  gives  a  sufficient  implied  colour  of  title  to  main** 
tain  an  action  of  trespass  to  the  minerals  also;  for,  primft 
facie,  he  who  is  in  possession  of  the  surface  is  in  posses- 
sion of  the  minerals  also.  The  plea^  therefore,  is  good; 
the  replication  also  is  good,  alleging  that  the  title  to  enter 
accrued  more  than  twenty  years  ago.  The  traverse  of  this 
all^ation  would  raise  the  whole  question.  We.  suppose 
there  is  such  a  traverse,  or  the  defendants  should  amend 

The  rejoinder  to  this  replication  does  not  confess  the 
replication  and  avoid  it,  but  is  an  argumentative  denial 
of  it,  and,  as  such*  is  insufficient  It  is  not  a  complete  d0* 
nial  of  the  right  to  enter  having  accrued  more  than  twenty 
years  ago.  It  denies  that  the  right  of  entry  by  dispossess 
sion  or  discontinuance  of  possession  so  accrued,  but  not  if 
the  right  of  entry  was  on  the  death  of  another,  or  other 
cases  provided  for  by  the  8rd  section. 

The  rejoinder,  therefore,  is  bad,  and  the  surrejoinder  is 
an  answer  to  the  two  cases  of  dispossession  and  discontinue 
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ance  of  possession,  for  it  denies  that  the  defendants  ever        i854. 
had  any  possession,  and  of  course  never  could  have  been 
dispossessed  or  have  discontinued  possession.    Therefore 
the  judgment  on  these  pleadings  is  for  the  plaintiff,  with 
liberty  for  either  party  to  amend. 

Judgment  for  the  plaintiff  accordingly. 


WiLKiK  and  Another  v.  Mankiho.  Feb.23. 

JL  HIS  was  an  action  for  work  and  labour,  for  money  To  an  action 
paid,  and  for  money  found  to  be  due  on  accounts  stated,    money  debt, 
Plea:— "That,  after  the  accruing  of  the  several  debts  5^5"^^* 
and  causes  of  action  in  the  declaration  mentioned,  and  i^ehadpeti- 

tioned,  nnder 

before  the  commencement  of  this  suit,  to  wit,  on  the  20th  the  insoiTent 
of  OctobOT>  1849,  a  petition  for  the  protection  of  the  de-  vSct  c  116, 
fendant  from  process  was  duly,  and  according  to  the  form  ^^^  tr^^ 
of  the  statutes  in  such  case  made  and  provided,  presented  protection,  and 
by  the  defendant  to  her  Majesty's  Court  for  the  Relief  of  the  debt  due 
Insolvent  Debtors  in  England,  the  defendant  being  then  a  ^^]J^^^ 
resident,  and  having  for  six  calendar  months  previously  ^|^*^^/^^ 
resided,  within  the  jurisdiction  of  the  said  court,  and  knowledge  and 
thereupon  afterwards,  and  before  the  commencement  of  ^^!d^^h 
this  suit,  to  wit,  on  the  22nd  of  January,  1850,  a  final  ^a'^^^'* 
order  for  protection  and  distribution  was  made  in  the  ment,  of  the 
matter  of  the  said  petition  by  J.  J.  Harris,  a  Commit-  aJdy  that  the 
sioner  of  the  said  Court  for  Relief  of  Insohrent  Debtors  ^iTgo^'^c 
duly  authorised  in  that  behalf.    And  further,  that  the  »  bar  of  the 
said  several  debts  and  causes  of  action  in  the  declaration 
mentioned,  and  every  of  them,  and  every  part  thereof, 
were  contracted  before  the  date  of  the  filing  of  the  said 
petition  in  the  said  Court  for  Relief  of  Insolvent  Debtorsi 
And  further,  that  no  description  whatsoever  of  the  said 
debt  or  debts  or  causes  of  action,  or  of  any  or  of  either  of 
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1864.        theni)  SO  in  the  declaration  alleged  to  have  been  due  firom 
Wilkin      the  defendant  to  the  plaintiffs,  and  to  have  accrued  to  the 
plaintiffs  in  manner  therein  mentioned,  or  of  the  plaintiffs 
as  creditors  in  respect  thereof,  was  contained  or  inserted 
in  the  schedule  annexed  to  the  said  petition,  nor  were  the 
plaintiffs  named  or  mentioned  in  the  said  schedule  as  cre- 
ditors of  the  defendant  for  and  in  respect  of  such  debts 
and  causes  of  action;  and  that  the  said  debts  and  causes 
of  action,  and  names  of  the  plaintiffs  as  creditors  in  re- 
spect thereof  were  and  each  of  them  was  omitted  from 
and  out  of  the  said  schedule  by  and  with  the  full  know- 
ledge and  consent,  and  hj  and  through  the  contrivance 
and  procurement,  of  the  plaintiffs/* 
Demurrer,  and  joinder. 
The  case  was  argued  last  Term  (Jan.  25)  by 

Prentice  in  support  of  the  demurrer. — ^The  plea  is  no 
answer  to  the  action.  By  certain  provisions  in  the  Insol- 
vent Debtors  Acts,  6  &  6  Vict.  c.  116  and  7  &  8  Vict  a 
96,  the  final  order  for  protection  is  a  bar  to  all  debts  men- 
tioned in  the  schedule.  And  in  PkOlvps  v.  Pickford  (a)  it 
was  held,  that,  in  order  to  make  such  a  plea  in  bar  good, 
under  the  10th  section  of  the  6  &  6  Vict  a  116,  construed 
with  regard  to  the  7  &  8  Vict.  c.  96,  it  should  allege,  not 
only  that  the  debt  accrued  before  the  filing  of  the  petition, 
but  that  it  wcLS  named  in  the  schediUe.  But  then  this  plea 
goes  on  to  allege,  that  the  debt  was  omitted  from  the 
schedule  '*  by  and  with  the  full  knowledge  and  consent, 
and  by  and  through  the  contrivance  and  procurement,  of 
the  plaintiffs.''  And  the  question  is,  whether  that  aver- 
ment makes  the  plea  a  good  defence  in  bar  to  the  action, 
those  Acts  themselves  giving  a  statutory  release  in  that 
case  only  where  the  debt  is  mentioned  in  the  schedule. 
Now,  although  such  an  act  upon  the  part  of  the  plaintiff 

(a)19L.  J.,C.P.,  171. 
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cannot  be  justified,  yet  this  plea  does  not  state  that  the  18M. 
plaintiffs  have  been  guilty  of  fraud.  It  must,  there- 
fore, be  assumed,  that  the  omission  was  a  perfectly  inno- 
cent act  on  their  part.  In  Howard  v.  Bartohzzi  (a),  an 
attorney,  who  was  employed  by  a  party  about  to  take  the 
benefit  of  the  Insolvent  Act  to  prepare  a  list  of  debta 
which  were  afterwards  inserted  in  the  schedule,  omitted  a 
debt  due  from  the  insolvent  to  himself,  and  sued  for  that 
debt  after  the  party's  discharge ;  and  Denmcmy  C.  J.,  and 
Parke,  J.,  held,  that  this  was  not  such  a  fraud  upon  the 
general  policy  of  the  insolvent  law  as  would  bar  the  action. 
That  is  a  much  stronger  case  than  the  present,  for  the 
jury  there  found  that  the  plaintiff  had  been  guilty  of  a 
gross  fraud.  This  cannot  be  taken  as  a  fraud  against  the 
policy  of  the  insolvent  laws,  for  the  plaintiffs  never  came 
in  under  the  Insolvent  Acts;  and  as  all  the  insolvent's  pro-^ 
perty,  both  present  and  future,  vests  in  his  assignees,  the 
plaintiffs'  chance  of  obtaining  their  debt  would  be  of  but 
little  value.  If  the  order  of  protection  was  improperly 
obtained,  it  may  be  rescinded,  but  the  order  is  still  in 
force.  Tabram  v.  Freeman  (5)  may  be  relied  upon  by  the 
defendant  In  that  case  an  attorney,  to  whom  an  insol- 
vent was  indebted,  and  who  held  a  cognovit  as  a  security 
for  the  debt,  and  who  was  employed  by  the  insolvent  to 
prepare  his  schedule,  and  acted  as  his  attorney  in  pro- 
curing his  discharge,  agreed  with  the  insolvent  to  omit 
the  debt  out  of  the  schedule,  and  that  the  cognovit  should 
be  suspended  until  after  the  discharge  and  then  revived. 
The  insolvent  obtained  his  discharge,  and  the  attorney 
two  years  afterwards  entered  up  judgment  on  the  cognovit, 
and  issued  execution.  The  Court  there  set  aside  the  judg- 
ment and  execution.  But  the  Courts  have  an  equitable 
jurisdiction  over  their  own  proceedings  and  process. 

(a)  4  B.  &  Ad.  555.  (6)  2  C.  &  M.  451. 
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1854.  Quatn  eontr^. — ^The  act  of  the  plaintiffs,  in  procuring 

the  omission  of  the  defendant's  debt  in  his  schedule,  was 
illegal,  as  being  in  contravention  of  the  policy  and  inten- 
tion of  the  legislature.  Under  the  7th  and  9th  sections  of 
the  5  &  6  Vict  c.  116,  by  which  the  property  of  the  in- 
solvent is  to  vest  in  his  assignees,  the  property  does  not 
vest  at  once  in  them,  but  is  made  to  depend  upon  the 
final  order.  And  by  reference  to  the  7  &  8  Vict  c.  96,  it 
clearly  appears  that  the  legislature  intended  that  the  peti- 
tioner should  insert  a  correct  statement  of  his  debts  in  his 
schedule  The  2nd  section  enacts, ''  That  eveiy  petition 
for  protection  from  process  presented  after  the  commence- 
ment of  this  Act  to  the  Court  of  Bankruptcy,  or  to  any 
District  Court  of  Bankruptcy,  shall  be  in  the  form  speci- 
fied in  the  schedule  hereunto  annexed  (A.  No.  1);  and 
9uch  petition  and  the  schedule  required  by  the  said  recited 
Act  to  be  annexed  thereto,  shall  be  verified  by  an  affida- 
vit of  the  petitioner  in  the  form  specified  in  the  schedule 
hereunto  annexed  (A  No.  2),  and  such  affidavit  shall  be 
sworn  in  like  manner  as  affidavits  in  matters  of  bank- 
ruptcy may  be  sworn  by  any  law  now  in  fierce  relating  to 
bankrupts,  and  i^U  be  annexed  to  such  petition  at  the 
time  of  filing  the  same;  and  if  such  petition  and  affidavit 
shall  not  be  in  the  fc»in  herein  prescribed,  such  petition 
shall  be  dismissed."'  And  the  22nd  section  gives  the  in- 
solvent protection  against  debts  mentioned  in  his  schedule. 
It  is  clear  therefore  that  the  legislature  intended  that  the 
petitioner  should  insert  all  his  debts  in  his  schedule,  and 
that  he  should  testify  by  oath,  as  far  as  he  knows,  to  the 
correctness  of  such  statement.  In  Stracy  v.  Blake(a\  a 
verdict  was  found  for  the  defendant  upon  a  plea  identical 
with  the  present;  and  although  an  attempt  was  made  to 
disturb  the  verdict  upon  another  ground,  no  objection 

(a)  1  M.  &  W.  168. 
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whatever  was  raised  to  the  plea  itself.  That  defence  was  1864. 
raised  under  the  old  Insolvent  Acts.  In  Carpenter  v. 
White  (a),  where  the  same  question  arose,  DaUas,  C.  J., 
said,  "  If  the  sum  due  to  the  plaintiff  were  omitted,  and 
the  defendant  was  discharged  from  all  the  other  debts 
contained  in  his  schedule,  the  plaintiff  cannot  now  turn 
round  and  demand  the  amount  of  this  bill,  on  the  ground 
that  his  name  was  not  inserted  in  such  schedule  as  a  cre- 
ditor." There  the  omission  was  effected  with  the  plaintiff's 
consent.  [Parke,  B. — These  statutes  enact  that,  where  the 
debt  is  inserted  in  the  schedule,  the  debtor  is  protected. 
The  statutes  say  that  this  shall  be  a  defence  to  the  action. 
If  it  were  shewn  that  the  omission  of  the  debt  is  a  fraud, 
I  could  tmderstand  that  being  a  good  ground  for  staying 
or  setting  aside  the  proceedings;  but  here  the  plaintiffs 
deny  that  the  omission  is  a  fraud.  We  must  presume  the 
contract  to  be  an  honest  one.]  It  is  a  fraud  against  the 
creditors  and  the  policy  of  the  law.  This  was  the  ground 
of  the  decision  in  Tabram  v.  Freenian(b),  where  Bayley,  B., 
says,  ''  The  plaintiff,  by  agreeing  that  a  schedule,  omitting 
his  own  debt,  should  be  delivered  in  under  the  statute, 
agrees  that  the  defendant  shall  deceive  the  Court  by  a 
wilfully  false  statement  upon  oath  contrary  to  sections  40 
and  71  of  the  Insolvent  Debtors  Act.  This  alone  would 
avoid  the  agreement;  but  the  creditors  are  also  imposed 
upon.  They  have  a  right  to  believe  that  the  debtor  is  set 
free,  and  that,  by  his  future  exertions,  he  may  procure  the 
means  of  supporting  himself  and  of  satisfying  their  just 
claims.  How  can  he  do  this  if  his  person  and  his  property 
are  liable  to  an  execution,  whenever,  after  his  discharge, 
the  plaintiff  finds  it  advantageous  to  come  upon  him?  The 
true  scope  and  object  of  the  statute  appears  to  have  been 
but  partially  considered  in  the  case  of  Howard  v.  Barto- 
lozzi.   The  intent  of  the  statute  was,  that  insolvents  should 

(a)  3  B.  Moore,  231.  (6)  2  C.  &  M.  461. 
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2^^  lay  before  their  creditors  and  the  Court  a  fair  and  true 
statement  of  their  affairs;  that,  where  they  have  been 
guilty  of  no  misconduct,  their  persons  should  be  discharg- 
ed, and  their  property  divided  among  their  creditors;  and 
that,  when  discharged,  they  should  be  unincumbered  with 
prior  obligations,  and  free  to  seek  their  livelihood,  subject 
to  the  right  of  the  creditors  to  their  future  surplus  pro- 
perty. All  these  objects  might  be  defeated  if  agreements 
like  the  present  could  be  supported  in  law."  Howard  v. 
Bartclozzi  was  tried  again ;  and  upon  the  second  trial,  the 
jury  having  found  that  the  debt  was  omitted  by  the  pri- 
vity and  procurement  of  the  plaintiff,  the  defendant  had 
the  verdict,  and  no  attempt  was  made  to  disturb  it.  Under 
the  old  Insolvent  Acts,  the  Courts  uniformly  set  aside 
cognovits  and  warrants  of  attorney  which  had  been  omit- 
ted by  the  creditors'  procurement  from  the  petitioner's 
schedule:  Jackson  v.  Davison  (a).  Where  a  creditor  is  a 
party  to  a  composition  deed,  and  procures  a  portion  of  his 
debt  to  be  omitted,  he  cannot  afterwards  sue  for  the  part 
omitted:  Harrhy  v.  WaU(b)y  Britten  v.  Hughes (c\  Reay  v. 
White  (d). 

Prentice  in  reply. — Although  the  plea  alleges  that  the 
defendant  has  inserted  a  false  statement  of  his  debts  in 
his  schedule,  it  does  not  state  that  the  plaintiffs  have  been 
guilty  of  a  fraud.  In  the  cases  where  the  Courts  have  set 
aside  cognovits  and  warrants  of  attorney,  they  have  done 
so  by  virtue  of  the  equitable  jurisdiction  which  they  exer- 
cise to  prevent  parties  from  abusing  the  process  of  the 
Court.  But  this  cannot  be  pleaded  as  a  defence  in  bar: 
it  is  not  a  statutable  release,  and  there  is  no  fraud.  The 
cases  upon  composition  deeds  do  not  apply,  as  those  instru- 


(a)  4  B.  &  Aid.  691.  (<j)  6  Bing.  460. 

(6)  1  Id.  103.  {d)  1  C.  &  M.  748. 
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rnenta  contain  a  general  release  by  the  creditors  who  sign        1854. 
them. — [Parke,  B.,  referred  to  Steinman  v.  Magnu8(a).]  ^wilkw 

V, 

Cur.  adv.  vult.  Manning. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  R — (His  Lordship,  after  stating  the  pleadings, 
proceeded)  The  demurrer  raises  the  question  whether, 
when  a  defendant  has  petitioned  under  the  Insolvent  Acts, 
6  &  6  Vict,  c  116,  ss.  7  and  9,  and  7  &  8  Vict  c.  96,  a  2,  for 
his  protection,  and  has  omitted  the  debt  due  to  the  plain* 
tiff  from  his  schedule,  by  and  with  the  knowledge  and 
consent  of  the  plaintiff,  and  through  his  contrivance  and 
procuring,  the  debt  is  barred. 

Upon  this  plea  it  must  be  assumed,  that  in  procuring 
the  omission  there  was  not  any  actual  fraudulent  inten- 
tion on  the  part  of  the  plaintiff;  and  in  the  absence  of 
that  circumstance,  we  have  to  decide  whether  the  design- 
ed omission  of  the  debt  would  necessarily  be  a  fraud  on 
other  persons,  and  then  what  the  effect  would  be  on  the 
right  to  sue  for  that  debt 

Under  the  7  &  8  Vict.  c.  96,  s.  2,  the  insolvent  is  re- 
quired  to  annex  a  schedule  to  his  petition  in  the  form  re- 
quired by  the  Act,  which  is  to  be  verified  by  his  affidavit. 
The  petition  states,  that  the  schedule  contains  aJuU  and 
true  account  of  his  debts;  and  by  sect  4,  all  the  property 
of  the  insolvent  is  vested  in  assignees,  to  be  nominated  by 
his  creditora  By  sect.  9of  6  &  6Vict  c.  116,  future  effects 
acquired  after  the  final  order  also  vest  in  them,  subject  to 
the  orders  of  the  Court.  By  sect  22  of  this  Act,  and  sect. 
10  of  the  Act  5  &  6  Vict,  a  116,  such  final  order  may 
be  made  which  is  a  bar  to  all  future  actions  for  the  debts 
named  in  the  schedule:  Jacobs  v. Hyde  (b). 

The  result  is,  that  the  legislature  intended  that  all  the 

(a)  11  East,  390.  (b)  2  Exch.  d08. 
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1864.  insolvent's  creditors  should  be  named,  and  should  be  ex- 
actly on  the  same  footing;  and  that  all  his  effects,  those 
before  the  final  order  absolutely,  those  after  sub  modo, 
should  be  applied  to  their  common  benefit,  and  then  that 
the  insolvent  should  be  a  free  man. 

The  necessary  effect,  therefore,  of  the  omission  by  the 
insolvent  of  any  debt  in  the  schedule,  is  to  defeat  this  ob- 
ject, to  make  the  insolvent  commit  perjury,  and  to  deceive 
the  Ck)urt  and  the  other  creditors,  and,  though  it  gives  the 
scheduled  creditors  a  larger  share  of  the  present  effects,  to 
injure  their  right  to  an  equal  distribution  of  his  future 
effects. 

The  plaintiff  must  be  supposed  to  have  contemplated  the 
necessary  effect  of  his  own  act,  and  to  have  meant  a  false 
representation  on  oath  to  be  made  to  the  Court  and  the 
creditors  of  the  non-existence  of  his  debt,  and  to  preserve 
a  right  of  suing  to  recover  his  debt  against  the  insolvent's 
future  estate,  which  is.  in  legal  contemplation  a  fraud  upon 
the  Court  and  creditors ;  and  as  a  matter  of  fact,  dne  can- 
not suppose  any  innocent  purpose  for  which  such  omission 
could  be  made,  unless  indeed  it  was  intended  to  forgive 
the  debt  altogether. 

What  then  ought  to  be  the  effect  of  this  fraud  upon  the 
plaintiff's  right  to  sue  for  this  dfbtt  If  this  had  been  an 
action  on  a  new  security  for  the  old  debt,  the  defendant 
would  not  be  liable,  on  the  authority  of  those  cases  in 
which  it  has  been  held  that  a  warrant  of  attorney  and 
cognovit  given  under  similar  circumstances  to  this  under 
the  former  Insolvent  Acts  (of  which  the  principle  is  the 
same  as  under  the  Protection  Insolvent  Acts)  could  not 
be  enforced:  Tabram  v.  Freem€m(a),  Jackson  v.  Davison (b). 
The  present  question  is,  whether  the  old  debt  can  be 
enforced.  We  think  it  falls  within  the  same  principle. 
To  permit  the  plaintiff  to  recover  it  against  the  defendant 

(a)  2  C.  &  M.  461.  (6)  4  B.  &  Aid.  691. 
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would  be  to  give  effect  to  a  fraud  on  the  Court  and  ere-       _^®^'** 
ditors,  which  the  law  ought  not  to  allow. 

The  case  of  Steinman  v.  Magnxis  (a)  appears  to  have 
been  decided  on  this  principle;  also  Carpenter  v.  White {b) 
and  Hohner  v.  Viner  (c),  where  Lord  Kenyon  held  that 
where,  upon  a  general  composition  with  creditors,  the  plain- 
tiff compounded  one  debt  and  kept  back  another,  it  would 
be  a  fraud  on  the  other  creditors  to  permit  him  to  sue  for 
ike  latter  debt,  and  defeat  the  object  of  the  composition, 
which  was  intended  by  the  creditors  to  discharge  the  in- 
solvent from  all  his  debts,  as  well  as  an  oppression  on  the 
debtor,  who  had  given  up  all  his  property  to  form  a  fund 
for  their  benefit. 

And  the  like  principle  was  applied  to  a  private  com- 
position in  the  case  of  Butler  v.  Hughes  (d). 

The  same  principle  applies  to  the  case  of  the  distribu- 
tion of  an  insolvent's  effects  under  the  statute.  If  it  would 
be,  as  we  think  it  has  been,  shewn  to  be  a  fraud  on  the 
Court  and  creditors,  and  do  them  a  wrong,  to  allow  the 
original  debt  to  be  enforced  in  a  court  of  justice,  the  Court 
cannot  permit  it  to  be  done,  and  the  plea  is  a  bar  to  the 
action. 

Judgment  for  the  defendant. 


(a)  11  East,  390.  (c)  1  Esp.  N.  P.  131. 

(6)  3  B.  Moore,  231.  (d)  6  Bing.  460. 
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HOLMBS  V,  PeNNBT. 

X  HIS  was  an  action  for  work  and  labour,  &a,  by  the 
plaintiff  as  an  attorney.  The  defendant  pleaded  never 
indebted;  upon  which  issue  was  joined. 

At  the  trial,  before  Channdl,  Serjt,  at  the  last  Surrey 
Assizes,  the  following  facts  appeared: — In  June,  1851,  the 
defendant  retained  the  plaintiff  as  his  solicitor  in  a  Chan- 
cery suit  of  Penney  v.  Ghristmas,  in  which  the  defendant 
was  claimant  The  defendant,  upon  being  introduced  to 
the  plaintiff  upon  the  subject  of  the  business^  stated  that 
he  was  a  poor  man,  but  that  he  would  be  entitled  to  some 
property  on  the  death  of  his  father.  The  plaintiff  agreed 
to  do  the  work  upon  the  ordinary  terms;  and  con- 
sented not  to  press  the  defendant,  but  to  wait  till  he 
should  come  into  possession  of  his  property.  On  the 
29th  of  July,  1851,  the  defendant  obtained  an  order 
from  the  Master  of  the  Rolls  to  proceed  in  the  Chancery 
^^'*e?  ^^^  suit  in  forma  pauperis,  and  the  plaintiff  was  appointed 
^eU,  that  the  his  Solicitor;  and  the  defendant  had  counsel  also  ap- 
cemberopented  pointed  to  him.  On  the  31st  of  October  the  defend- 
^^^/to  *^*'s  ^**^®'  ^^^^  of  which  the  plaintiff  became  aware; 
the  Chanoeiy     but  he  did  not  take  any  step  to  get  the  defendant  dis- 

■ttit,  and  not  as  #         x  «? 

between  atto]>  paupcrcd.  On  the  8th  of  December,  an  order  was  made 
by  the  Master  of  the  Bolls,  by  which  it  was  ordered  that 
the  defendant  therein  should  be  dispaupered  as  from  the 
31st  of  October  then  last,  being  the  date  of  the  death  of 
the  defendant's  father.  By  a  decree  of  the  10th  of  March, 
1852,  the  bill  in  the  Chancery  suit  was  dismissed.  The 
present  action  was  brought  to  recover  compensation  for 
services  performed  in  the  Chancery  suit     The  plaintiff's 

Held,  also,  « 

that  the  attorney  was  entitled  to  recoTer  for  payments  made  to  the  law  stationer  for  parchment  and 
paper,  hat  not  for  copying. 

Nddj  also,  that  he  couU  not  recoTer  for  oounsers  foes  which  had  not  been  paid. 


Feb.  6. 

The  defendant, 
who  was  claim- 
ant in  a  Chan- 
cery soit^  in 
March,  1851, 
retained  the 
plaintiff,  an  aU 
tomey,  to  con- 
duct it  upon 
the  ordinary 
terms.     In 
July  an  order 
was  obtained 
firom  the  Master 
of  the  Uolls,  by 
which  the  de- 
fendant was 
made  a  panper. 
In  December 
following,  an 
order  was  ob- 
tained from  the 
Master  of  the 
RolU,  by  which 
the  claimant 
was  dispauper- 
ed from  the 


ney  and  client; 
and  therefore 
that  the  atto]> 
ney  was  not 
entitled  to 
chaigefor  ser- 
yices  rendered 
by  him  whilst 
the  first  order 
was  in  force, 
Tiz.  between 
July  and  De- 
cember. 
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bill  contained  an  item  paid  to  a  law  stationer  for  copying        1854. 
and  for  parchment  and  paper.    There  was  a  further  item 
for  counsel's  fees,  which,  however,  had  not  been  paid. 

On  the  part  of  the  defendant  it  was  contended,  that  he 
was  not  liable  in  respect  of  the  plaintiff's  services  ren- 
dered in  the  Chancery  suit  during  the  interval  between 
the  29  th  of  July,  when  the  pauper  order  was  obtained, 
and  the  8th  of  December,  when  the  dispaupering  order 
had  been  granted,  or  for  the  payments  made  to  the  sta- 
tioner; and  that,  at  all  events,  the  plaintiff  was  not  en- 
titled to  recover  for  counsel's  fees  which  he  had  not 
paid.  A  verdict  was  entered  for  ISOl,  the  whole  amount 
of  the  claim,  with  leave  to  the  defendant  to  move  to  re- 
duce the  amount  to  such  sum  as  the  Court  should  think 
fit 

BomU  having  obtained  a  rule  nisi  accordingly, 

Hawkins  and  Couch  shewed  cause. — ^The  present  mo- 
tion raises  four  questions.  The  first,  question  is,  whether 
the  plaintiff  is  entitled  to  recover  for  services  perfqrmed  be- 
tween the  29th  of  July  and  the  81st  of  October;  secondly, 
whether  for  those  between  the  31st  of  October  and  the  8th 
of  December;  thirdly,  whether  he  is  not  entitled  to  be  re- 
paid for  stationery  and  copying;  and  fourthly,  as  to  the 
counsel's  fees.  [Parker  R — ^The  last  point  is  not  arguable* 
There  is  no  pretence  for  saying  that  an  attorney  can  re- 
cover for  counsel's  fees  which  he  has  not  paid.]  The  at- 
torney would  be  liable  for  them.  [Aldersotiy  B. — They  are 
donatio  honoris  caus&.  Parke,  B. — And  between  the  29th 
of  July  and  the  81st  of  October  the  plaintiff  was  lawfully  a 
pauper.  The  matter  in  dispute  is  therefore  reduced  to  two 
point&]  The  second  question  ought  to  be  answered  in  the 
plaintiff's  favour,  for  the  dispaupering  order  of  the  8th  of 
December  related  back  to  the  81st  of  October,  and  the 
plaintiff  is  entitled  to  be  paid  for  his  services  during  that 
interval.     The  effect  of  that  order  was  to  dispauper  the  de- 
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1864.        fendant  for  all  purposes.    The  plaintiff  was  retained  upon 
the  ordinary  contract  to  be  paid  for  his  services,  and,  ex- 
cept for  the  pauper  order  of  the  29th  of  July,  he  would  be 
entitled  fully  to  recover.      Now  that  order  deprives  the 
plaintiff  of  his  costs,  and  by  virtue  of  it  the  attorney  con- 
ducts the  suit  without  fee.     But  the  dispaupering  order 
equally  affects  the  attorney  as  the  parties  to  the  suit 
.  [Parke,  B. — During  the  period  between  the  31  st  of  October 
and  the  8th  of  December  the  plaintiff  rendered  his  services 
to  his  client,  the  defendant,  gratuitously,  and  consequently 
he  would  not  be  entitled  to  recover  for  work  done  between 
those  date&]      The  dispaupering  order  had  relation  back 
to  the  31st  of  October,  and  placed  the  defendant  in  the 
same  situation  as  if  the  operation  of  the  first  order  had 
then    ceased.      [Parke,   B. — That    order  would  operate 
only  as  between  the  litigating  parties.     By  it,  the  defend- 
ant would  become  liable  to  the  adverse  party  in  the  suit 
for  any  costs  incurred  after  the  31st  of  October.    It  may 
be  doubtful  whether  the  Maste):  of  the  Rolls  had  the 
power  to  make  the  order  as  between  attorney  and  client] 
The  p;ranting  of  these  orders  is  a  privilege  conferred  by 
the  Court     The  second  order  took  away  every  privil^e 
which  the  first  order  had  conferred.     Here  the  client,  in 
the  first  instance,  retained  the  attorney  to  conduct  the 
suit  for  adequate  remuneration.     As  long  as  the  first  order 
was  in  force  the  attorney  acted  as  an  officer  of  the  Courts 
but  he  ceased  to  act  in  that  capacity  on  the  31st  of  Octo- 
ber.   It  is  difficult  to  see  the  reason  why  the  attorney 
should  retain  one  portion  of  the  character  with  which  he 
is  endued  by  the  order  of  the  Court,  whilst  the  other  por- 
tion is  taken  away  from  him. — They  cited  Spencer  v. 
Bryant  (a) ;  1  Daniell's  Chancery  Practice,  49 ;  1  Smith  s 
Chancery  Practice,  417,  upon  the  question  of  the  charges 
for  stationery  and  copying. 

(a)  11  Ves.  juu.  49. 


HILARY   VACATION,    17  VICT.  587 

Bomli  in  support  of  the  rule. — ^The  pauper  order  was        1854. 
made  under  the  powers  given  for  that  purpose  by  the  11 
Hen.  7,  c.  12 ;  and  by  that  order  the  plaintiff  consented  to  do 
the  work  without  reward  for  the  same.     The  plaintiff, 
therefore,  was  not  retained  by  the  defendant,  but  was  ap- 
pointed by  the  Court    And  there  is  no  evidence  of  any 
contract  under  which  the  defendant  would  be  liable  to  the 
plaintiff  for  the  work  done  between  the  31st  of  October 
and  the  8th  of  December.     If  the  defendant  had  been 
guilty  of  fraud,  that  fact  would  not  create  a  contract    It 
also  appeared  that  the  plaintiff  was  informed  of  the  death 
of  the  defendant's  father,  and  yet  that  he  did  not  take 
any  step  towards  determining  the  pauper  order.    The  plain- 
tiff, therefore,  cannot  take  advantage  of  the  retrospective 
effect  of  the  dispaupering  order.     That  order,  however, 
has  no  such  operation  as  between  the  attorney  and  client. 
In  the  next  place,   a  pauper  is  not  liable  for  pay- 
ments made  in  respect  of  stationery.    These  matters  are 
merely  incidental  to  the  conduct  of  the  suit,  and  the  at- 
torney is  not  bound  to  provide  for  them.     If  he  does  so, 
he  acts  upon  his  own  responsibility.     It  is  his  duty  to 
make  a  fair  copy  of  the  papers  which  he  lays  before  coun- 
sel    No  retainer  can  be  implied  whereby  the  attorney  is 
authorised  to  pay  for  such  copy.     The  statute  requires 
that  all  necessary  business  shall  be  done  without  reward 
or  remuneration.    If  these  charges  were  allowed,  it  is  dif- 
ficult to  see  where  the  line  could  be  drawn.     The  attorney 
is  not  bound  to  make  payments  out  of  his  own  pocket, 
and  no  Court  fees  are  chargeable  on  the  pauper's  account 
Cases  might  be  put  where  the  charges  for  stationery  and 
copying  would  amount  to  a  large  sum;  and  if,  in  such  case, 
the  pauper  were  held  liable,  he  would  be  utterly  ruined, 
and  the  object  of  the  statute  of  Hen.  7  would  be  frus- 
trated. 

Parkb,  B. — In  this  case,  several  questions  were  reserved 
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for  the  consideration  of  the  Court,  upon  leave  given  to 
the  defendant  to  move  to  reduce  the  verdict  by  striking 
out  such  of  the  costs  and  charges  as  the  Court  should  think 
the  plaintiff  was  not  entitled  to.  We  never  entertained 
any  doubt  that  an  attorney  cannot  charge  for  counsers  fees 
which  have  not  been  paid.  In  point  of  law  they  are  gra- 
tuities; and  as  he  has  not  paid  them,  with  respect  to  them 
he  is  not  a  farthing  out  of  pocket.  It  is,  therefore,  per- 
fectly clear  that  he  is  not  entitled  to  that  item.  The  next 
point  is,  whether  the  bill  is  to  be  reduced  by  the  amount 
charged  for  business  done  whilst  the  pauper  order  was 
clearly  in  force,  that  is  to  say,  up  to  the  81st  of  October, 
1851.  The  plaintiff  was  appointed  to  act  as  the  defend- 
ant's attorney  in  the  Chancery  suit,  under  the  1  Hen.  7,  c. 
12,  which  expressly  says  that  poor  persons  shall  have  writs, 
''therefore  nothing  paying  for  the  seals  of  the  same  nor 
to  any  person  for  the  writing  of  the  same;"  and  that  the 
Chancellor  shall  assign  clerks  to  write  the  same  writs 
ready  to  be  sealed,  and  also  learned  counsel  and  attorneys 
for  the  same,  without  any  reward  taken  therefore:  and  it 
provides,  that  if  the  writ  shall  be  returned  before  the  king 
in  his  Bench,  the  justices  there  shall  assign  counsel  and 
likewise  appoint  attorney  for  the  same  poor  person  or  per- 
sons, and  all  other  officers  requisite  and  necessary  to  be 
had  for  the  speed  of  the  said  suits,  which  shall  do  their 
duties  without  any  reward  for  their  counsel's  help  and 
business  in  the  same.  The  plaintiff,  therefore,  cannot 
charge  for  any  matters  falling  under  this  description,  as 
for  skill  and  advice,  which  would  include  all  necessary 
business,  as  for  preparing  the  requisite  documents,  al- 
though he  would  be  entitled  to  be  reimbursed  money 
out  of  pocket.  The  next  question  is,  whether  the  plaintiff 
was  entitled  to  charge  for  business  done  between  the 
81st  of  October  and  the  8th  of  December,  as  to  which 
interval  the  Master  of  the  Rolls  decided,  that,  as  between 
the  plaintiff  and  defendant  in  that  suit,  the  defendant  had 
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been  improperly  litigating  as  a  pauper  at  a  time  when  he        IBM. 
was  not  one  in  truth.     The  Master  of  the  Rolls  did  not 
decide  as  between  attorney  and  client.    That  matter  was 
not  before  him,  but  the  question  was  between  the  litigant 
parties  to  the  suit,  and  the  order  had  reference  to  them 
alone.    The  Master  of  the  Rolls  therefore  did  not  decide  any 
question  as  to  fees.     Prima  facie,  every  step  which  was 
taken  between  those  dates  was  taken  gratuitously,  and 
the  plaintiff  had  no  right  to  make  any  charge  on  that 
account    If,  then,  the  pauper  is  liable  for  this  part  of  the 
claim,  it  must  be  by  virtue  of  some  contract;  but  there  was 
no  such  evidence ;  and  indeed,  the  case  was  not  rested  upon 
that  ground  at  the  trial ;  and  if  it  had,  I  think  it  would 
have  failed,  as  being  a  contract  without  consideration,  and 
consequently  nudum  pactum.    The  plaintiff  clearly  had 
no  ground  for  charging  the  defendant  on  his  original  agree- 
ment.   The  .plaintiff,  therefore,  cannot  recover  for  his  ser- 
vices between  the  31st  of  October  and  the  8th  of  Decem- 
ber.   The  only  remaining  question  is,  what  charges  for  sta- 
tionery the  plaintiff  could  make  while  the  pauper  order 
was  thus  in  force.    He  is  entitled  to  charge  for  paper  and 
parchment  necessary  for  carrying  on  the  suit.     It  was  said, 
he  was  also  entitled  to  recover  the  stationer's  charge  for 
copying.     In  the  absence  of  any  authority  upon  this 
point,  I  am  of  opinion  that  he  cannot.    I  think  that  the 
law  contemplates  that  the  attorney  will  take  that  duty 
upon  himself,  and  therefore  he  ought  not  to  incur  those 
charges.    He  should  draw  his  instructions  for  counsel, 
and  write  the  brief  fairly  in  the  first  instance,  so  as  not 
to  make  it  necessary  that  it  should  be  copied.    If  he  gets 
it  copied,  he  does  so  on  his  own  responsibility.     If  there 
had  been  any  decision  to  the  contrary  I  should  have  felt 
bound  by  it,  but  that  does  not  appear  to  be  so.    The  plain- 
tiff, therefore,  can  recover  for  the  value  of  the  parchment 
and  paper  only. 
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1854.  Martin,  B. — I  fully  concur  in  the  opinion  which  has 

been  expressed  At  one  time  mj  impression  was,  that  if 
the  attorney  was  not  entitled  to  the  charge  for  copying, 
the  pauper  was  jiot  liable  for  the  parchment  and  paper 
upon  which  the  writing  was,  that  they  ought  to  be  con- 
sidered as  mere  incidents,  and  consequently  that  they 
should  be  taken  as  a  gift.  However,  upon  fiirther  con- 
sideration, inasmuch  as  these  are  but  trifling  matters 
when  compared  with  the  bulk  of  the  costs,  I  do  not 
wish  to  differ  upon  that  point. 

Platt,  R,  concurred. 

.Rule  absolute  accordingly. 
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IN  THE   EXCHEQUER    CHAMBER- 

{In  Error  from  the  Court  of  Exchequer,) 


Thb  East  Lancashire  Railway  Company  v.  The  Lanoa-     jan,  12. 
SHIRE  AND  Yorkshire  Railway  Company. 

.  X  HIS  was  a  proceeding  in  error  on  the  judgment  of  the  By  an  agree- 
Court  of  Exchequer  for  the  plaintiffs,  in  the  case  of  The  "^^^f^i,^ 

MancbesUr, 
Bolton,  and  Bnrj  Railway  Company,*'  and  ^  The  Bury  and  Rossendale  Railway  Company,"  it 
waa  agreed — ^'  first,  that  ibey  would  mutually  concur,  at  the  expense  of  the  Bury  and  Rossendale 
Company,  in  obtaining  an  Act  of  Parliament  for  a  line  of  railway  from  the  Manchester  and  Bolton 
Railway  to  Buiy  and  Rawtcnstall ;  secondly,  that  the  Bury  and  Rossendale  Railway  Company 
should  have  the  use  of  the  Manchester  and  Bolton  Company's  station  at  Salford,  but  not  to  impede 
the  Manchester  and  Bolton  Company's  traffic,  paying  such  charge  for  such  requisite  additional  ac- 
commodation to  the  same,  arising  from  the  traffic  of  the  Buiy  and  Rossendale  Company,  as  any 
three  indifferent  persons,  to  whom  it  should  be  referred  in  the  usual  way,  should  determine;  third> 
ly,  that  the  traffic  of  the  Manchester,  Bury,  and  Rossendale  Company,  whether  of  passengers,  mer- 
chandise, or  coal  (that  is,  traffic  using  both  lines  or  any  portions  thereof),  between  Sidford  and 
Hawtenstall,  or  any  points  intermediate  to  these,  should  be  carried  on,  as  respects  engine-power 
and  carriages,  clerks  and  porters,  and  all  other  expanses  (except  the  maintenance  of  the  Manches- 
ter and  Bolton  Railway),  at  the  costs  and  charge  of  the  Bury  and  Rossendale  Railway  Company, 
who  should  pay  to  the  Manchester  and  Bolton  Railway  Company,  for  the  use  of  their  railway  and 
in  respect  to  the  traffic  therein  specified,  a  pro  ratil  proportion  (according  to  the  distance  passed 
over  the  two  lines  respectively),  of  all  and  singular  the  gross  rates,  tolls,  and  proceeds  arising  from 
the  said  traffic,  with  this  proviso,  that  nothing  therein  contained  nor  elsewhere  provided  should 
authorise  the  Afanchester  and  Bolton  Railway  Company  to  receive,  for  the  use  of  their  railway  be- 
tween the  point  of  junction  of  it  with  the  Bury  and  Rossendale  Railway  and  Salford,  for  a  greater 
distance  than  half  the  length  between  such  point  of  junction  and  the  terminus  of  the  Manchester 
and  Bolton  Railway  at  Saiford;  nevertheless,  the  Manchester  and  Bolton  Railway  Company  should 
be  entitled  to  charge,  for  the  use  of  such  portion  of  their  railway,  for  a  length  of  two  miles  at  the 
least"  After  the  miaking  of  this  agreement  the  Manchester,  Bolton,  and  Bury  Railway  Company 
was  incorporated  with  the  Manchester  and  Leeds  Railway  Company,  and  ultimately  became  **  The 
Lancashire  and  Yorkshire  Railway  Company,'^  and  the  Bury  and  Rossendale  Railway  Company 
became  **  The  Manchester,  Bury,  and  Rossendale  Railway  Company,"  and  having  been  extended 
to  certain  other  places  became  ''The  East  Lancashire  Railway  Company;"  and  by  subsequent  Acts 
of  Parliament  certain  other  railways  were  incorporated  with  it,  so  as  to  form  an  extensive  line  of 
railway.  A  special  verdict  having  found  that  the  length  of  the  Manchester,  Bolton,  and  Bury 
Railway,  from  the  station  at  Salfoitl  to  its  point  of  junction  with  the  Manchester,  Bury,  and  Ros- 
sendale Railway,  at  Clifton,  was  four  miles  and  no  more: — Held,  in  the  Exchequer  Chamber  (re- 
versing the  judgment  of  the  Court  of  Exchequer),  that  the  right  of  the  East  Limcashire  Railway 
Company  to  use  the  railway  of  the  Lancashire  and  Yorkshire  lUilway  Company  was  extended  to  all 
traffic  passing  over  the  original  line  of  the  former  from  or  to  the  points  named,  whether  its  transit  com- 
menced or  ended  in  any  part  of  that  line,  or  whether  it  came  frt)m  or  went  to  any  station  upon  any 
part  of  the  new  and  extension  lines;  but  that  the  pro  rati  proportion  of  toll  payable  was  to  be  cal- 
culated according  to  the  distance  poMed  over  the  two  original  lines  specified  in  the  agreement 
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Lancashire  and  Yorkshire  Railway  Company  v.  The  East 
Lancashire  Railway  Company  (a). 

Hugh  HiU  (J.  Henderson  with  liim(i))  argued  for  the 
plaintiffs  in  error  (the  defendants  below)  in  last  Easter 
Vacation  (c)  (May  10). — The  only  point  now  raised  is, 
whether  the  Court  below  was  correct  in  deciding  that  the 
agreement  of  the  14th  of  November,  1843,  was  not  affected 
by  the  subsequent  statutes.  It  is  submitted  that  those 
statutes  have  extended  the  plaintiffs'  right  under  that  agree- 
ment to  all  traffic  which  passes  over  their  original  line 
from  or  to  Manchester,  whether  its  transit  commences 
or  ends  in  any  part  of  that  line,  or  whether  it  comes  from 
or  goes  to  any  station  upon  any  part  of  the  new  and  ex- 
tension lines.  The  7  &  8  Vict  c.  Ix.,  by  which  the  Man- 
chester, Bury,  and  Rossendale  Railway  Company  was  in- 
corporated, confirms  the  agreement  of  the  14th  November, 
1843,  and  enables  that  company  to  use  the  Manchester 
and  Bolton  line,  between  Clifton  and  Salford,  for  such 
traffic  as  shall  have  first  bon&  fide  passed  along  their  own 
railway,  or  shall  afterwards  pass  along  the  same :    Sect. 


(a)  7  Kzch.  126.  The  special 
verdict  there  set  out  was  amend- 
ed in  this  Court,  by  inserting  an 
agreement  of  the  11th  of  Janu- 
ary,1848,  between  the  Lancashire 
and  Yorkshire  Bailway  Company 
of  the  one  part,  and  the  East 
Lancashire  Bailway  Company  of 
the  other  part ;  whereby,  after  re- 
citing the  agreements  of  the  22nd 
of  Jan.,  1644,  and  1 9th  of  March, 
1S46,  the  East  Lancashire  Bail- 
way  Company  agreed  to  advance 
10,000^.  for  providing  additional 
accommodation  for  their  traffic 
at  the  Salford  station;  and  it  was 
(amongst  other  things)  agreed 


that  places  for  such  additional 
accommodation  should  be  forth- 
with settled  by  two  persons  nam- 
ed; and,  in  case  of  their  disagree- 
ing, the  East  Lancashire  Bail- 
way  Company  was  to  be  allowed 
to  build  a  station  for  themaelveB, 
on  land  to  be  leased  to  them  by 
the  defendants. 

(6)  In  the  report  of  the  case  in 
the  Court  below,  •/.  Hendermm  is 
erroneously  stated  to  have  been 
on  the  other  side. 

(<j)  BeforeLord  CafitpM^C.  J., 
Coleridge,  J.,  Wightman^J^  ITiZ. 
Uame,  J.,  and  Cromptcnf  J. 
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252.  The  sole  object  which  the  Manchester  and  Bolton  1854. 
Company  had  in  view,  was  to  protect  themselves  against  ^j^^ 
any  use  of  their  line  for  traffic  which  had  not  bon&  fide    Lancashire 

•^  Railway  Co. 

passed,  or  was  not  about  to  pass  over,  some  part  of  the  «• 

Manchester,  Bury,  and  Rossendale  line.  Therefore,  by  ^YoRKSHiitB 
the  253rd  section,  a  penalty  is  imposed  for  any  fraudulent  ^"•^-^^  ^• 
use  of  the  Manchester  and  Bolton  line,  between  Clifton 
and  Salford;  and  the  254th  section  requires  the  Manches- 
ter, Bury,  and  Rossendale  Company  to  render  an  account 
to  the  Manchester  and  Bolton  Company  of  the  traffic  of 
the  former  upon  the  line  of  the  latter  between  those 
points.  But,  for  the  purpose  of  toll,  the  Manchester, 
Bury,  and  Rossendale  Company  are  authorised  to  treat 
the  line  between  Clifton  and  Salford  as  if  it  were  their 
own  line:  Sect  256.  The  8  &  9  Vict,  a  xxxv.,  which  ex- 
tended the  Manchester,  Bury,  and  Rossendale  line,  and 
changed  the  name  of  the  company  to  that  of  "  The  East 
Lancashire  Railway,'"  expressly  reserved  all  its  rights, 
privileges,  powers,  and  authorities:  Sects.  38,  39,  40,  42, 
45.  The  9  &  10  Vict  c.  ccciL,  which  united  the  Black- 
burn and  Preston  Railway  Company  with  the  East  Lan- 
cashire Railway  Company,  by  sect.  5  enacts,  "  that  all  the 
powers  and  provisions  of  the  7  &  8  Vict.  c.  Ix.,  and  8  &  9 
Vict,  a  XXXV.,  not  inconsistent  with  that  Act,  shall  be 
extended  to  the  East  Lancashire  Railway  Company,  and 
the  East  Lancashire  Railway,  as  by  this  Act  constituted, 
in  as  full,  ample,  and  beneficial  a  manner,  to  all  intents 
and  purposes  whatsoever,  as  if  the  same  had  been  repeated 
and  re-enacted  in  this  Act.''  Then  the  26th  section, 
which  allows  to  the  East  Lancashire  Railway  Company  a 
new  scale  of  charges  for  certain  articles,  provides,  that  the 
tolls  for  conveyance  upon  that  railway  and  the  Manches- 
ter and  Bolton  Railway,  between  Clifton  and  Salford, 
"  shall  be  computed,  calculated,  and  imposed  at  such  rates 
as  if  the  railway  hereby  amalgamated  and  the  said  Man- 
chester and  Bolton  Railway  formed  one  line  of  railway.'' 


Railway  Co. 
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1864.        Beading,  therefore^  the  5th  section  of  the  9  &  10  Yict  c. 

e/„         cccii.,  in  connection  with  the  26th,  the  effect  of  those 

Lanca.shirb    enactments  is  to  extend  the  provisions  of  the  252nd  sec- 

R  AIL  WAV  Co.  ,  *^ 

«.  tion  of  the  7  &  8  Vict.  c.  Ix.,  to  the  amalgamated  com- 

&  YoRif^iRK  panics,  now  called  the  East  Lancashire  Company.  The 
9  &  10  Vict.  c.  ccclxxviiL,  which  incorporated  the  Man- 
chester, Bolton,  and  Bury  Bailway  Company  with  the 
Manchester  and  Leeds  Bailway  Company,  expressly  con- 
firms the  agreements  of  the  22nd  of  January,  1844,  and 
19th  of  March,  1846;  and  also  all  the  rights  of  the  East 
Lancashire  Railway  Company,  under  the  7  &  8  Vict  c.  lx.» 
and  other  Acts,  relating  to  the  use  of  the  Manchester, 
Bolton,  and  Bury  Railway,  and  the  stations  connected 
therewith:  Sects.  41,  42.  By  the  agreement  of  the  19th 
of  March,  1846,  the  parties  themselves  treat  the  agree- 
ment of  the  22nd  January,  1844,  as  applicable  to  toll  pay- 
able for  the  increased  traffic  of  the  East  Lancashire  Com- 
pany. The  Court  below  considered  that  the  traffic  of 
the  Manchester,  Bury,  and  Bolton  line  could  alone  have 
been  contemplated,  because  the  accommodation  at  the 
Salford  station  was  necessarily  limited  by  the  station  it- 
self; but  it  now  appears,  that,  by  the  agreement  of  the 
11th  of  January,  1844,  express  provision  is  made  for  ex- 
tending the  station  accommodation  at  Salford  at  the  ex- 
pense of  the  plaintiffs  The  position  of  the  parties  at  the 
time  they  entered  into  the  contract  supports  the  plaintiffs' 
view  of  it.  The  original  company,  which  the  defendants 
now  represent,  being  the  proprietors  of  only  a  small  line 
of  railway,  and  a  new  company,  which  has  since  become 
the  plaintiffs,  being  about  to  be  formed,  an  arrangement 
is  made,  that,  instead  of  the  latter  making  a  new  and  in- 
dependent line  of  railway  into  Manchester,  they  should 
run  their  traffic  over  the  existing  company's  line,  and  so 
contribute  to  their  toll.  Such  an  arrangement  would  ob- 
viously be  of  advantage  to  both  parties.  The  existing 
company,  instead  of  having  to  compete  with  a  rival  line. 
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would  have  an  increased  traiBc  on  its  own  line;  and  a        1864. 
corresponding  benefit  would  accrue  to  the  new  company.         East 
who  would  have  the  use  of  a  line  already  constructed,  and   r^,^^^"'" 
at  a  low  rate.     That  arrangement  is  confirmed  by  subse-  «• 

quent  agreements  and  statutes,  amalgamating  those  com-  &Yorkkhirb 
panics  with  others,  all  of  which  recognise  the  plaintifl^s'  ^^^^^^  ^ 
right  to  use  the  defendants'  line  between  the  two  points 
upon  payment  of  the  stipulated  toll.  Then,  why  are  the 
plaintiffs  to  be  in  a  difierent  situation  from  the  public  in 
general,  who  have  a  right  to  use  a  railway?  The.  only 
limit  which  the  parties  themselves  have  imposed  is, 
that  the  plaintifis  shall  not  impede  the  defendants'  traf- 
fic. 

Athertoriy  for  the  defendants. — The  plaintiffs'  use  of  the 
defendants'  line  at  the  stipulated  rate  of  toll  is  limited  to 
traffic  beginning  upon  some  part  of  the  original  line  of 
the  Manchester,  Bury,  and  Rossendale  Railway  Company, 
on  its  way  to  Manchester,  and  ending  on  some  part  of  it 
on  its  way  from  Manchester.  The  question  is  one  of  con- 
struction, and  depends  on  the  terms  of  the  contract  be- 
tween the  parties.  It  is  necessary,  therefore,  to  consider 
first  what  the  contract  was,  and  secondly  whether  any 
statute  or  subsequent  agreement  has  qualified  or  altered 
'  it  The  contract  commences  with  the  agreement  of  the 
14th  of  November,  1843 ;  and  by  the  third  clause  the  Man- 
chester, Bury,  and  Rossendale  Railway  Company  agree  to 
pay  to  the  Manchester  and  Bolton  Railway  Company  a 
certain  rate  of  toll  for  the  use  of  their  railway,  and  in  re- 
spect of  the  traffic  of  the  Manchester,  Bury,  and  Rossen- 
dale Railway  Company  using  both  lines,  or  any  portion 
thereof  between  Salford  and  RawtenstalL  The  plaintiffs 
would  convert  that  into  an  agreement  to  pay  the  stipu- 
lated toll  in  respect  of  the  traffic  of  the  £ast  Lancashire 
Railway  Company,  however  far  their  railway  may  extend. 

VOL.  IX.  B  B  BXCH. 
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1854.  But  the  mode  of  calculating  the  rate  of  toll  (as  decided  by 
"  ^2^  ^  the  Court  below,  and  which  is  conceded  to  be  correct), 
Lancarhirb  shews  that  the  parties  could  never  have  contemplated  that 
V.  '  the  agreement  should  be  applied  to  the  traffic  of  the  plain- 
&  YorkThm  tiffs'  extended  lines.  If  so,  the  rate  of  toll,  instead  of  being 
Railway  Co.  Jjj  ^y^^  proportion  of  two  to  ten,  might  be  in  the  propor- 
tion of  two  to  five-hundred  or  any  other  number.  The 
traffic  mentioned  in  the  252nd  section  of  the  7  &  8  Vict, 
c.  Ix.  is  traffic  passing  on  the  two  then  existing  lines.  The 
object  of  the  2d4th  section  was  to  compel  the  Manchester, 
Bury,  and  Bossendale  Railway  Company  to  render  an 
account  to  the  Manchester  and  Bolton  Railway  Company 
of  the  traffic  in  respect  of  which  the  latter  were  entitled 
to  the  pro  rat&  toll,  that  is,  traffic  passing  from  or  to 
the  points  of  destination  mentioned,  upon  some  part  of 
the  original  Manchester,  Bury,  and  Rossendale  line.  [He 
then  referred  to  the  253rd,  256th,  and  376th  sections  of 
the  7  &  8  Vict.  c.  Ix.,  and  the  1  &  2  Will.  4,  a  Ix.,  s.  156.] 
Such  being  the  nature  of  the  contract,  is  it  extended  by 
any  subsequent  agreement  or  statute?  Now  the  agree- 
ment of  the  22nd  of  January,  1844,  in  terms  professes  to 
confirm,  not  to  extend,  the  original  agreement  Neither 
are  its  provisions  afiected  by  the  agreement  of  the  19th 
of  March,  1846.  It  is  true  the  latter  agreement  pro- 
vides additional  station  accommodation,  but  for  anything 
that  appears  the  accommodation  might  have  been  less 
than  the  original  company  required.  Although  the  East 
Lancashire  Railway  Company  are  entitled  to  use  the  de- 
fendants' line,  they  can  have  no  rights  other  than  those 
which  the  Manchester,  Bury,  and  Rossendale  Railway 
Company  possessed.  The  statutes  have  not  extended  the 
original  contract ;  their  only  efiect  is  to  give  the  East  Lan- 
cashire Railway  Company  the  benefit  of  it.  In  respect 
of  traffic  to  which  the  contract  does  not  apply,  that  com- 
pany is  in  the  same  situation  as  any  other  person.     [He 
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then  pefejrred  to  7  &  8  Vict  c.  Ix.,  s.  263,  9  &  10  Vict  c. 
ccclxxviiL,  ss.  12,  41,  42.]  ""easT 

li  A  NC  A.SHI&B 

Hugh  Hill  replied.  Rau^way  Cq. 

Cur.  adv.  vult.        lancashikb 

ft  YOBSSHIRV 

Railway  Go. 
The  judgment  of  the  Court  was  delivered  in  last  Hilary 

Term  (January  12)  by 

Coleridge,  J. — ^This  was  a  writ  of  error  from  the  Court 
of  Exchequer.  In  that  Court,  in  the  argument  and  judg- 
ment on  a  special  verdict,  two  points  were  discussed  and 
determined;  upon  one  the  decision  was  for  the  plaintiflfe 
in  error,  and  upon  that  no  question  was  made  in  the  ar- 
gument before  us,  nor  is  it  necessary  for  us  to  say  more 
than  that  we  concur  in  the  judgment  of  the  Court  be- 
low. Upon  the  other  point  judgment  passed  for  the  now 
defendants,  who  were  the  plaintiffs  below;  and  money 
having  been  paid  into  Court  by  the  now  plaintiffs,  which 
according  to  that  decision  was  insufficient,  the  result  of 
the  cause  was  against  them,  and  they  now  question  that 
decision  as  erroneous. 

The  plaintiffs  in  error  were  originally  incorporated  as 
the  Manchester,  Bury,  and  Rossendale  Railway  Company, 
and  the  defendants  as  the  Manchester  and  Leeds  Railway 
Company.  Prior  to  the  incorporation  of  the  former,  and 
with  a  view  to  it,  an  agreement  was  entered  into,  subse- 
quently confirmed  by  a  deed  and  Act  of  Parliament,  on 
the  construction  of  some  parts  of  which  the  question  now 
to  be  considered  turns. 

That  agreement  was  in  the  following  terms  (a).  [His 
Lordship  read  the  agreement]  Subsequently  to  this  agree- 
ment, and  to  the  passing  of  the  Act  by  which  the  plaintiffs 
were  incorporated  by  the  name  of  the  Manchester,  Bury, 
and  Rossendale  Railway  Company,  and  by  which  the  pro- 

(a)  See7Ezch.l29. 
RR2 


598  EXCHEQUER   REPORTS. 

1854.        visions  of  the  agreement  were  confirmed,  another  Railway 

E^g^         Company  was  incorporated,  the  object  of  which  under- 

LAHtfABHiRB    taking  was  in  effect  to  extend  the  plaintiffs'  line  from 

«.  Bury  to  Acrington,  and  thence  by  two  diverging  lines  to 

ftYoRKSHiRx   Blackburn  and  Colne.    This  undertaking  the  plaintiff 

Railway  Co.   ^^^^^  ^^  ^^  ^^  liberty  to  purchase,  and  to  become  the  East 

Lancashire  Railway  Company;  and  in  August,  1845,  they 

did  so.    Subsequently,  by  the  9  &  10  Vict  c.  ccciL,  another 

company,  the  Blackburn  and  Preston  Railway  Company, 

was  consolidated  with  the  plaintiffs. 

These  extensions  of  the  plaintiffs'  lines,  and  consequent 
increase  of  the  traffic  which  they  bring  upon  the  portion 
of  the  defendants'  line  spoken  of  in  the  agreement,  and 
the  greater  use  which  they  make  of  the  defendants'  sta- 
tions, with  the  greater  accommodation  they  require  for  its 
reception  and  disposal,  give  rise  to  the  question  we  are 
now  to  decide.  The  defendants  contend  that  the  agree- 
ment limits  the  plaintiffs'  use  of  their  line  and  stations, 
upon  the  terms  there  stipulated,  to  the  traffic  b^inning 
on  some  part  of  the  original  line  of  the  Manchester,  Bury, 
and  RossendaJe  Railway  Company  in  its  way  to  Manches- 
ter, and  ending  on  some  part  of  it  in  its  way  from  Man- 
chester. The  plaintiffs  insist,  that  their  right  extends  to 
all  traffic  which  passes  over  their  original  line  from  or  to 
Manchester,  whether  its  transit  commences  or  ends  in  any 
part  of  that  line,  or  whether  it  comes  frt)m  or  goes  to  any 
station  upon  any  part  of  the  new  and  extension  linea 
The  Court  below  were  of  opinion  with  the  defendants, 
and  we  have  come,  upon  consideration,  to  the  opposite 
conclusion. 

The  agreement  applies  to  a  certain  portion  of  the  de- 
fendants' line  commencing  at  Clifton  and  ending  in  Sal- 
ford  ;  any  railway  which  could  be  joined  on  to  it,  or  be 
allowed  to  use  it,  would  thereby  be  furnished  with  an  en- 
trance into  and  an  exit  from  Manchester.  To  the  plain- 
tiffs, who  at  the  date  of  the  agreement  were  seeking  for 
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an  incorporation,  such  entrance  and  exit  were  indispensa-        i864. 
ble.     Either  they  must  procure  them  separately  for  them-      ""eaot^ 
selves  at  a  vast  expense,  and  we  know  not  with  what    Lancashiwb 
difficulty,  or  they  might  procure  permission  to  use  the  ©. 

way  abready  prepared,  that,  namely,  of  the  defendants.  ^yorkThTrb 
This  was  the  object  which  the  plaintiffs  had  in  view  in  Raii-way  Co. 
entering  into  the  agreement.  On  the  other  hand,  to  the 
defendants  it  must,  of  course,  have  been  very  desirable  to 
secure  for  themselves  on  fair  terms  the  increased  traffic 
which  the  new  undertaking  might  be  expected  to  bring 
on  so  much  of  their  line,  and  also  to  prevent  the  forma- 
tion of  any  new  and  rival  entrance  into  Manchester,  and 
to  preserve  their  monopoly  of  the  traffic  arising  in  its  im- 
mediate neighbourhood  on  that  side. 

These  considerations  were  the  natural  basis  of  the  ar- 
rangement between  the  contracting  parties;  in  terms,  of 
course,  the  Manchester,  Bury,  and  Rossendale  Company 
would  only  be  spoken  of;  for  the  existence  of  the  plaintiffs 
only  by  that  name,  and  as  that  company,  was  then  in  di- 
rect contemplation.  But  the  clear  intention  was  to  pro- 
vide for  the  transit,  upon  the  stipulated  terms  of  payment, 
of  all  the  traffic  which  should  be  passing  to  or  from  any 
part  of  the  plaintiffs'  line,  wherever  that  traffic  should 
come  from,  however  it  might  be  supplied,  or  wherever  it 
might  be  going  to.  Anything  short  of  this  would  have 
defeated  the  manifest  purpose  of  both  parties,  which  was, 
to  render  a  new  entrance  unnecessary.  Canals,  therefore, 
coaches,  carriages,  or  waggons  might  feed  the  new  rail- 
way with  goods,  cattle,  or  passengers.  These  might  come 
from  all  or  any  parts  of  the  country  through  which  the  ex- 
tension lines  are  now  made,  or  goods  or  passengers  might 
be  in  their  way  to  any  parts:  to  whatever  extent  this 
might  grow,  whatever  means  might  be  resorted  to  to  in- 
crease the  business  on  the  plaintiffs'  line.  All  this  would 
be  within  the  terms,  as  it  was  clearly  within  the  spirit  of 
the  agreement,  because  it  would  be  traffic  using  the  plain- 
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1854.        tifis'  line.    The  only  thing  to  be  guarded  against  by  the 
EAfiT         defendants  was  the  plaintiffs'  passing  goods  or  passengers 
Lancashim    qjj  ^)j^  specified  portion  of  their  line  at  the  lower  rates, 
I'.  which  had  not  bon&  fide  passed  or  were  not  about  to  pass 

&  YoRKSHiRK  on  their  own  line;  this  would  have  been  a  rival  use  of  the 
Railway  Ca  jine,  defeating  the  very  object  which  the  defendants  had 
in  yiew  in  entering  into  the  agreement,  a  mere  loss  to 
them  to  the  indirect  profit  of  the  plaintiffs.  But  so  long 
as  the  traffic,  which  took  advantage  of  the  terms  stipu- 
lated by  the  agreement,  was  such  as  had  previously  passed 
or  was  about  to  pass  on  all  or  any  part  of  the  plaintifis' 
line,  the  danger  of  this  was  avoided.  The  agreement, 
therefore,  is  confined  to  traffic  using  the  line  or  some  por- 
tion of  it,  and  the  object  is  specially  provided  for  by  the 
7  &  8  Vict.  c.  Ix.  ss.  252,  253,  the  statute  which  confirms 
and  carries  out  the  agreement  If  then,  instead  of  being 
fed  by  canals,  coaches,  or  any  other  such  mode,  new  lines 
of  railway  should  be  made  at  any  time,  and  the  traffic 
should  be  brought  by  these  to  the  terminus,  or  to  any  sta- 
tion along  the  plaintiffs'  line,  how  could  such  traffic,  after 
passing  along  that  line  to  the  Clifton  junction,  be  pre- 
vented from  passing  along  the  defendants'  upon  the  terms 
of  the  agreement.  To  say  that  it  should  not  pass  would  be 
to  impose  a  limitation  on  the  agreement,  not  only  not  ex- 
pressed nor  within  its  spirit^  but  in  itself  most  unrea- 
sonable, the  limitation,  namely,  that  the  plaintiffs'  line 
must  continue  to  be  fed  only  by  the  means  of  conveyance 
in  use  at  the  time  when  the  agreement  was  made.  In- 
deed, to  be  consistent,  such  a  limitation  must  forbid  even 
the  formation  of  new  roads  to  the  line,  anything,  in  short, 
the  effect  of  which  would  be  to  increase  the  traffic  upon 
the  plaintiffs'  line;  unless  it  be  said  that  the  only  thing 
which  the  plaintifis  might  not  do  was  to  increase  their 
traffic  by  permitting  the  junction  of  new  railways  with 
their  own.  If  it  be  admitted  to  be  unreasonable  to  sup- 
pose that  the  plaintiffs  could  be  intended  to  be  restrained 
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from  permitting  such  a  junction,  but  that  still  the  traffic        18^4. 
which  should  be  supplied  by  the  new  feeder  should  not        east 
claim  the  benefit  of  the  agreement^  another  consequence,    r^lwIy^S. 
scarcely  less  unreasonable,  must  be  supposed  to  have  been    ^a^  J^^^^, 
in  contemplation ;  for  the  limitation  so  contended  for  must   A  Yokkshxrb 
have  this  effect,  that,  as  the  traffic  which  before  came  on 
the  plaintiffs'  line  from  coaches,  wagons,  &a,  would  cer- 
tainly, for  the  most  part,  cease  to  come  in  that  way,  and 
would  be  brought  by  the  new  railways,  the  plaintiffs  would 
be  deprived  of  nearly  all  benefit  of  the  agreement    But 
if  such  a  limitation  could  not  be  applied  in  the  case  of  new 
railway  lines  formed  by  independent  companies,  and  mere- 
ly terminating  in  a  junction  with  the  plaintiffs'  line,  why 
should  it  be  at  all  the  more  if  these  same  lines  should  be- 
come amalgamated  with  the  plaintiffs'  undertaking.    That 
single  difference  would  be  wholly  unimportant  to  the  de- 
fendants, the  traffic  would  still  pass  over  the  original  line, 
and  fulfil  all  the  terms  of  the  agreement 

Two  reasons  are  assigned  for  the  judgment  of  the  Court 
below:  the  first,  that,  when  the  agreement  was  made,  the 
traffic  of  the  plaintiffs'  original  line  could  alone  have  been 
contemplated  and  no  other,  for  there  was  no  other;  and 
in  one  sense  this  is  true.  The  only  traffic  contemplated 
was  certainly  that  which  should  have  passed,  or  be  about 
to  pass,  over  that  line  or  some  part  of  it,  and  which  mighty 
therefore,  be  called  the  traffic  of  the  line;  but  it  is  not 
true  if,  thereby,  traffic  supplied  f5rom  any  particular  area 
be  intended.  The  traffic  of  a  line  does  not  properly  mean 
traffic  limited  to  arise  from  the  country  within  a  certain 
distance  right  and  left  along  its  length,  as  the  judgment 
seems  to  suppose,  when  it  speaks  of  traffic  arising  on  a 
railway  of  fourteen  miles  as  compared  with  that  on  a  rail- 
way indefinitely  extended.  However  the  feeders  of  the 
line  be  multiplied,  and  however  much,  in  consequence,  the 
traffic  may  be  increased,  which  are  matters,  in  the  neigh- 
bourhood of  great  centres  of  commerce  or  manufactures,  to 
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1854.  a  great  extent  independent  of  length  of  line,  still  the 

East  traffic  which  passes  on  it  is  traffic  of  the  line.    In  this 

Railway'co  ^^^  there  is  nothing  to  shew,  that  any  such  limit  as  this 

V.  argument  supposes  was  ever  in  the  contemplation  of  the 

Lancashirb  .  - 

&  YoRKHHias  parties  to  the  agreement. 

ilwayCo.  q\^^  other  argument,  on  which  the  judgment  is  rested, 
is  the  necessary  limitation  imposed  by  the  limited  power 
of  accommodating  the  traffic  at  the  Salford  station.  Now 
we  think  this  is  met  by  the  agreement  itself,  explained  by 
arrangements  subsequently  made  in  pursuance  of  it.  By 
the  second  clause  of  the  agreement,  the  plaintiffs  "  are  to 
haye  the  use  of  the  defendants'  station  at  Salford,  but  not 
to  impede  tiie  defendants'  trafficy  and  they  are  to  pay  such 
charge  for  such  requisite  additional  accommodation  to  the 
same,  arising  from  their  traffic,  as  any  three  indifferent 
persons,  to  whom  it  shall  be  referred  in  the  usual  way, 
shall  determine.''  The  defendants,  therefore,  protect  them- 
selves from  being  incommoded,  and  they  provide  for  the 
charge  of  such  increased  accommodation  as  may  be  ren- 
dered necessary,  to  an  indefinite  extent 

But  it  does  not  stand  on  this  alone,  for  it  appears  by 
the  special  verdict  that,  at  a  later  period,  when  the  plain^ 
tiffs,  by  amalgamation  with  other  lines,  had  become  the 
East  Lancashire  Railway,  and  when  the  defendants  were 
about  to  amalgamate  with  a  new  line,  which  it  was  desira- 
ble for  them  that  the  plaintiffs  should  not  oppose,  new  ar- 
rangements were  come  to,  which  embodied  the  old  agree* 
ments,  with  some  alterations,  and,  among  others,  gave  the 
plaintiffs  right  to  pass  with  their  traffic  on  to  a  new  sta- 
tion, called  the  Victoria  station.  The  traffic  is  then  spoken 
of  as  the  East  Lancashire  Traffic,  and  it  would  be  forc- 
ing language  to  limit  that  expression. to  the  traffic  origin- 
ally sp(»ken  of  as  that  of  the  Bury  and  Bossendale  Com- 
pany, if  these  words  are  to  bear  the  meaning  contended 
for  by  the  defendants. 

But  it  was  then  stipulated,  that  places  for  the  accommo* 
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dation  of  the  plaintiffs'  traffic  at  the  Salford  station  should 
be  forthwith  settled  by  two  persons  named^  and  in  case  of 
their  disagreeing  the  plaintiffs  were  to  be  allowed  to 
build  for  themselyes  on  land  to  be  leased  to  them  by  the 
defendants;  while,  therefore,  the  defendants  protected 
themselves  from  being  incommoded  in  their  own  traffic  by 
the  plaintiffs'  use  of  their  stations,  it  is  clear  that,  in  the 
beginning  and  since,  they  have  contemplated  an  indefinite 
increase  of  accommodation,  at  the  expense  of  the  plaintiffs. 
In  the  argument,  reliance  was  placed  by  the  counsel  for 
the  defendants  on  the  provision  in  the  original  agreement, 
which  is  substantially  confirmed  and  secured  by  penalties 
in  the  Act  of  Parliament  for  regulating  the  rates  of  pay- 
ment to  be  made  by  the  plaintiffs  for  the  use  of  the  de- 
fendants' line.  But  this  appears  to  us  to  create  no  diffi- 
culty in  the  way  of  the  plaintiffs,  a  pro  rat&  proportion  is 
to  be  ascertained  by  the  terms  of  the  agreement,  according 
to  the  distance  passed  over  the  two  lines  respectively ;  here 
the  words  "  the  two  lines "  can  only  mean  the  original 
lines  specified  in  the  agreement,  these  will  remain  always 
the  same,  whatever  new  lines,  by  way  of  extension  or 
branch,  may  be  added  to  either.  These  are  but  feeders, 
either  they  bring  the  old  traffic  by  new  modes  of  convey- 
ance, or  they  bring  more,  but  in  neither  case  does  there 
seem  any  necessity  for  altering  the  proportions  originally 
agreed  on.  Looking,  therefore,  to  the  language  of  the 
agreement  itself,  to  the  unquestionable  objects  of  the  par- 
ties in  framing  it,  and  to  the  consequences  of  the  construc- 
tions respectively  contended  for,  we  are  of  opinion  that 
that  on  which  the  plaintiffs  in  error  rely  is  the  true  one; 
and  consequently,  that  the  judgment  of  the  Court  below 
must  be  reversed. 

Judgment  reversed. 


1854. 
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LANCAg^mi 

Railway  Co. 
Lahcashirb 
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/V6, 1.  Crowe  v.  Clay. 

The  loM  of  a  JbiRROR  OD  the  judgment  of  the  Court  of  Exchequer,  in 
"^Tn^!^'   the  cfise  of  Clay  Y.Crowe  (a). 

oount  of  a  debt, 
is  an  answer  to 

an  action  for  Dowde^well  argiied  for  the  plaintiff  in  error  (the  defendant 

as^ooneonthe  below)  in  last  Trinity  Vacation  (&)  (June.  17).    The  plea 

^' Declaration  ^^ffof^s  a  good  defence  to  the  action.    The  judgment  of 

for  goods  sold  the  Court  of  Exchequer  proceeded  on  the  ground  that  the 

and  deliyeredy 

and  for  money  plea  did  not  shew  that  the  bill  had  airiyed  at  maturity, 

pUdntiff  on  a  skud,  assuming  that  it  was  still  running,  its  loss  was  no 

cbui^^^wn  *°s'''^®'  ^  *^^  plaintiff's  claim.    But  irrespective  of  the 

by  him  on  and  allegation  of  the  loss  of  the  bill,  the  plea  discloses  a  suffi- 

defendant.  cicut  prim&  facie  defence,  for  it  states  that  the  bill  was 

forewtiSn Ae  &^^^  "^^  and  ou  accouut  of"  the  debt    According  to 

^^*A^ Vfe  li-  ^^®  authority  of  Keardake  v.  Marfan  (c),  which  has  been 

ant  a  bill  of  ex-  followed  by  Bdshcm  y.  Bvsh  (d),  and  Ford  y.  Beech  (e),  a 

amo^t,pky-^  negotiable  bill  or  note  given  ''for  and  on  account''  of  a 

pWntiFs^ordcr  ^i^iple  contract  debt^  suspends  the  remedy  for  its  recovery 

fiye  months  until  the  sccurity  has  become  due.     Conceding,  therefore, 

after  date,  -,-^  ^-r^i  •<!•  -i 

which  the  de-  that  the  Court  of  Exchequer  was  nght  in  assuming  that 
(!d"^*d*Xe^  the  bill  was  still  running,  there  is  enough  on  the  face  of 
ed  to  the  plain-    ^his  plca  to  bar  the  actioiL    If,  however,  it  is  to  be  taken 

tin  for  and  on  ^ 

account  of  the 

said  snm;  and  the  phiintiff  afterwards  lost  the  bill  ont  of  his  possession,  and  from  thence  hitherto 
the  same  has  remained  so  lost;  and  the  plaintiff  has  been  unable  to  produce  it,  and  ceased  to  have 
any  power  or  control  oyer  it,  and  the  defendant  has  neyer  since  the  said  loss  found  such  bill  nor 
known  where  it  was  to  be  found,  nor  had  any  power  or  control  oyer  it: — HM^  in  the  Exchequer 
Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer),  that  the  plea  was  good  on  general 
demurrer,  although  it  did  not  allege  that  the  bill  was  orerdue;  for  to  entitle  the  plaintiff  to  sue  he 
ought  to  be  the  holder  of  the  bill  and  the  bill  ought  to  be  due;  and  consequently  the  dftfrwdant 
might  rely  on  his  defect  of  title  in  either  of  these  respects,  leaving  the  other  unnoticed. 

(a)  See  the  case,  8  Exch.  295,  WiUiams,  J.,  Tcdfourd,  J.,  and 

where  the  pleadings   are  fully  Crompton,  J. 
stated.  (c)  6  T.  R  513. 

(6)  Before  Coleridge,  J.,  Maule,         (d)  11  C.  B.  191. 
J.,  CrenweU,  J.,    WigJUman,  J.,  («)  11  Q.  B.  873. 
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that  the  bill  had  arrived  at  maturity,  then,  according  to        ib54. 
the  judfi;ment  of  that  Court,  its  loss  is  a  good  answer. 

Aiherion,  for  the  defendant  in  error  (the  plaintiff  below). 
— If  the  defendant  below  intends  to  rely  solely  on  the  fact 
that  a  negotiable  bill  was  given  for  and  on  account  of  the 
debt  sought  to  be  recovered,  the  plea  should  have  con- 
tained  an  averment,  either  that  the  bill  was  indorsed  to  a 
third  person,  or  that  it  had  not  arrived  at  maturity  at  the 
time  of  action  brought:  Price  v.  Price  (a).  However,  that 
ground  of  defence  (which  was  not  adverted  to  in  the  Court 
below)  is  not  now  available,  because  it  is  consistent  with 
every  allegation  in  the  plea  that  the  bill  had  arrived  at 
maturity.  Therefore,  if  the  statement  as  to  the  loss  of  the 
bill  be  struck  out  of  the  plea,  it  will  afibrd  no  answer 
whatever  to  the  action.  Then  what  is  the  effect  of  the 
plea,  if  considered  as  setting  up  the  defence  of  a  lost  bill? 
Assuming,  as  the  plaintiff  is  entitled  to  do  upon  these 
pleadings,  that  at  the  time  of  the  loss  the  bill  had  not 
arrived  at  maturity,  and  was  unindorsed,  no  stranger 
could  enforce  payment  of  it.  In  Hansard  v.  Rcbinson  (5) 
the  bill  was  indorsed  in  blank,  and  was  overdue  at  the 
time  of  its  loss,  and  the  judgment  in  that  case  proceeds  in 
a  great  measure  on  the  hardship  of  casting  on  the  acceptor 
the  burthen  of  proving  the  loss,  and  that  the  holder  ob- 
tained the  bill  after  it  became  due.  That  does  not  apply 
here.  To  bring  the  case  within  the  principle  of  that  de- 
cision, the  plea  should  have  contained  an  averment  that 
the  bill  was  indorsed.  Wain  v.  Bailey  (c)  is  an  express 
authority  that  the  maker  of  a  note  not  negotiable  cannot 
refuse  to  pay  the  amount  when  due,  on  the  ground  that 
the  payee  has  not  got  it  in  his  possession  or  power,  and 
cannot  produce  it  for  the  purpose  of  delivering  it  up  to 
the  maker  on  payment    And  in  RoU  v.  Watson(d)  it  was 

(a)  16  M.  &  W.  232.  (c)  10  A.  &  E.  616. 

(b)  7  B.  &  C.  90.  (d)  4  Bing.  273. 
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1654.  held  DO  answer  to  an  action  for  goods  sold^  that  the  de- 
fendant had  accepted  a  bill  for  the  amount  which  the 
plaintiff  lost>  he  never  having  indorsed  it  In  this  case  it 
must  be  presumed  that  the  bill  was  unindorsed,  there 
being  no  allegation  to  the  contrary.  Price  v.  Price  (a) 
shews  that  the  fact  of  indorsement  ought  to  come  from  the 
defendant 

Dowdeswdl  in  reply. — In  either  view  the  plea  is  a  good 
prim&  facie  answer  to  the  action.  [WighimaUy  J. — ^It  is 
consistent  with  every  allegation  in  it,  that  the  bill  was 
unindorsed.  Then,  according  to  Ramus  v.  Cnme  (b\  a 
person  who  has  lost  a  negotiable  bill  cannot^  by  the  law 
merchant,  compel  payment  of  it,  even  though  it  is  unin- 
dorsed.] A  remedy  is  provided  by  the  9  &  JO  WilL  3,  c. 
17>  &  3,  under  which,  upon  a  satisfactory  indemnity  being 
tendered,  payment  may  be  enforced  in  a  Court  of  equity: 
Ex  parte  Oreenway  (c),  Byles  on  Bills,  p.  302,  6th  edit. 
Alexander  v.  Str(mg  (d)  also  shews  that  an  acceptor  has  a 
right  to  have  the  bill  delivered  up  on  payment.  As  a 
general  principle  of  law,  a  person  intrusted  with  an  in- 
strument is  bound  to  take  due  care  of  it:  Davidson  v. 
Cooper  («),  Pigot's  case  (/) ;  and  it  would  be  unreason- 
able to  hold  that  an  innocent  party  should  bear  the  loss 
arising  from  the  negligence  of  another.  In  Woodford  v. 
Whtteley(ff)y  Parke,  J.,  ruled,  that  a  debt  for  which  a  bill 
had  been  given  and  lost  could  not  be  recovered.  Champion 
V.  Terry  (h)  is  also  an  authority  that  a  defence  of  this  kind 
is  available  either  in  an  action  on  the  bill  or  on  the  ori- 
ginal consideration.  RoU  v.  Watson(i)  is  at  variance  with 
Champion  v.  Terry,  and  must  be  considered  as  overruled 

by  Hansard  v.  Robinson  (k). 

Cur.  adv.  vult 

(a)  16  M.  &  W.  232.  (/)  11  Rep  27. 

(6)  1  Exch.  167.  {g)  Moo.  &  M.  517. 

(c)  6  Ves.  812.  (A)  3  Bro.  &  B.  295. 

(d)9U.8i  W.  733.  (i)  4  Bing.  273. 

(e)  13  M.  &  W.  343.  (k)  7  B.  &  C.  90. 
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The  judgment  of  the  Court  was  now  delivered  by  18M. 

CoLBBiDQE,  J. — In  this  case  the  declaration  is  for  goods  v. 


sold  and  delivered,  and  for  money  due  to  the  plaintiff  on 
a  bill  of  exchange  drawn  by  him  on  and  accepted  by  the 
defendant  The  plea,  as  to  the  sum  of  421 58.  2d.,  part  of 
the  demand,  is,  that  before  action  the  plaintiff  drew  on 
the  defendant  a  bill  of  exchange  for  the  amount,  payable 
to  the  plaintiff's  order  five  months  after  date,  which  the 
defendant  accepted  and  delivered  to  the  plaintiff  for  and 
on  account  of  the  said  sum,  and  the  plaintiff  afterwards 
lost  the  bill  out  of  his  possession,  and  from  thence  hitherto 
the  same  has  remained  so  lost,  and  the  plaintiff  has  been 
unable  to  produce  it,  and  ceased  to  have  any  power  or 
control  over  it,  and  the  defendant  has  never  since  such 
loss  found  such  bill,  nor  known  where  it  was  to  be  found, 
nor  had  any  power  or  control  over  it.  To  this  plea  there 
was  a  general  demurrer,  on  which  the  Court  of  Exchequer 
gave  judgment  for  the  plaintiff. 

It  is  well  established  that,  in  an  action  on  a  negotiable 
bill  of  exchange,  the  plaintiff  must  be  the  holder  at  the 
time  he  sues  upon  it,  and,  if  he  has  lost  it,  cannot  maintain 
an  action  upon  it  In  the  case  of  Hansard  Y.Itobin9on(a) 
the  Court  of  Queen's  Bench,  in  giving  judgment,  points  out 
the  inconvenience  and  injustice  which  would  arise  if  the 
plaintiff  in  such  a  case  could  recover,  and  throw  on  the 
defendant  the  consequences  of  the  plaintiff's  negligence, 
and  shews  that  the  proper  remedy  of  the  loser  of  the  bill 
is  in  equity,  where  he  might  call  on  the  party  liable  on 
the  bill,  on  due  indemnity,  to  give  him  another  bill  or 
pay  him  the  amount  In  the  case  of  Ramuz  v.  Craiue  (b) 
this  law  was  extended  to  the  case  of  a  bill  payable  to  the 
drawer's  order,  though  not  indorsed  at  the  time  of  the 
loss,  as  the  bill  had  been  in  the  case  of  Hansard  v.  Robin- 

(a)  7  R  &  C.  40.  (b)  1  Exch.  167. 
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1864.  son;  and  this  case  seems  well  decided,  the  right  to  have 
the  bill  on  payment,  and  the  possible  inconvenience  and 
embarrassment  of  the  defendant  in  being  called  on  to  pay 
the  lost  bill,  being  of  the  same  kind  in  the  two  casea 

The  present  case  is  not  one  of  an  action  on  the  lost  bill, 
but  on  the  demand  on  account  of  which  the  bill  was  given. 
A  bill  given  "  for  and  on  account*'  of  money  due  on  simple 
contract  operates  as  a  conditional  payment,  which  maybe 
defeated  at  the  option  of  tlie  creditor,  if  the  bill  is  impaid 
at  maturity  in  his  hands;  in  which  case  he  may  rescind 
the  transaction  of  payment  and  sue  on  the  original  de- 
mand :  Oriffitha  v.  Owen  (a),  James  v.  Williams  (b).  If  the 
bill  be  lost,  th^  condition  on  which  the  payment  may  be 
defeated  does  not  arise:  Bdshaw  v.  Bushifi) ;  and  the  de- 
fendant, if  compelled  to  pay  the  original  debt,  would  be 
subject  to  inconvenience  of  the  Uke  kind  as  if  compelled 
to  pay  the  bill  Accordingly,  it  was  held  at  Nisi  Prius 
in  Woodford  v.  Whiteley  {d)^  that  a  debt  paid  by  a  lost 
bill  could  not  be  recovered,  and  the  like  law  was  assumed 
in  the  cases  of  Mercer  v.  Cheese  (e)  and  Price  v.  Price  (J). 
It  appears,  therefore,  that  the  loss  of  a  negotiable  bill 
given  on  account  of  a  debt  is  an  answer  to  an  action  for 
the  debt,  as  well  as  to  one  on  the  bill. 

It  was  objected  to  the  plea  in  the  present  case,  that  it 
did  not  shew  that  the  bill  was  overdue,  and  that  the  loss 
of  a  bill  not  due  was  immaterial ;  but  the  loss  here  is  shewn 
to  be  subsisting  at  the  time  the  action  is  brought.  To 
entitle  the  plaintiff  to  sue,  he  ought  to  be  the  holder  of 
the  bill,  and  the  bill  ought  to  be  due;  and  there  seems  no 
reason  why  the  defendant  may  not  rely  on  a  defect  of  the 
plaintiff's  title  in  either  of  these  respects,  leaving  the  other 
unnoticed.  It  may  well  be,  that  a  person  who  has  given 
a  bill  on  account  of  a  debt,  may  be  able  and  willing  to 

(a)  13  M.  &  W.  68,  64.  (d)  Moo.  &  M.  617. 

(6)  13  M.  &  W.  828.  (e)  4  M.  &  G.  804. 

(c)  11  C.  B.  191, 201.  (/)16  M.  &  W.  232. 
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pay  the  debt  if  he  can  withdraw  his  bill  from  circulation,  1854. 
and  may  object  to  pay  only  on  the  ground  that  the  bill  is 
not  forthcoming,  without  objecting  to  its  not  being  due. 
The  present  plea  is  therefore  a  sufficient  bar  to  the  action. 
It  discloses  a  state  of  facts  inconsistent  with  the  plain- 
tiff's right  of  action;  it  therefore  shews  a  defence  in  sub- 
stance, and  is  consequently  good  on  general  demurrer.  The 
judgment  of  the  Court  of  Exchequer  must  therefore  be 

reversed. 

Judgment  reversed. 


M'KiNNOH  V.  Pbnson.  jr^  2. 

XN  the  case  of  M'Kinnon  v.  Penson  (a),  the  Court  of  Ex-  hm,  in  the 
chequer  having  arrested  the  judgment  on  a  verdict  for  the  c^^p*' 
plaintiff,  error  was  brought  thereon.  (affirming  the 

*  °  decision  of  the 

Court  of  Ez- 

Honyman  argued  for  the  plaintiff  in  last  Michaelmas  chequer),  that 

an  action  for  a 

Vacation  (6)  (November  29),  and  PvUing  argued  for  the  personal  and 
defendant.  The  arguments  were,  in  substance,  the  same  SgeTresuiting 
as  those  in  the  Court  below.    The  following  additional  ^™  *^«  "^^^ 

°  of  proper  repair 

authorities  were  referred  to:  ThornhiU  y.  Huddersfield  (c),  to  a  county 
Regina  v.  2%e  Birmingham  and  Gloucester  Railway  Com-  ue  against  the 
pcmy(d),  Everett  v.  Oooch  (e);  the  statute  of  Winton,  13  ^y^Jf^^at 

Edw.  1,  St  2,  C.  6.  common  Uw  or 

Cur.adv.vult      ^"43"'^:%. 

c.  59. 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — ^This  was  a  writ  of  error  from  a  judg- 
ment pronounced  in  the  Court  of  Exchequer,  that  no  ac- 

(a)  8  Exch.319.  (c)  11  East,  349. 

(b)  Before  Coleridge,  J.,  MauU,         {d)  3  Q.  R  223. 
J.,  Wightman,  J.,    CrestweU,  J.,         (e)  7  Taunt.  7. 
ErUyJ,,  Williams,  J.,  and  Cromp- 

ton,  J. 
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1854.  tion  will  lie  against  a  county  surveyor  by  an  individual, 
to  recover  damages  for  a  personal  and  peculiar  damage, 
resulting  from  the  non-repair  of  a  county  bridge.  The 
Court  below  has  arrested  the  judgment  for  the  plaintiff 
on  this  ground,  arriving  at  their  conclusion,  as  they  state, 
"  after  much  doubt  and  deliberation;''  and  it  is  not  with- 
out the  same  that  we  have  arrived  at  ours. 

It  was  not  contended  that  this  action  could  have  been 
maintained  before  the  passing  of  the  43  Geo.  3,  c.  59, 
either  against  the  inhabitants  or  the  surveyor  of  a  county. 
The  case  of  Russell  v.  The  Men  of  Devon  (a)  decided  this 
as  to  the  former;  and  it  is  clear  that  the  latter  could  not 
be  made  liable  except  by  some  modern  Act  of  Parliament, 
and  none  such  had  passed.  The  question,  therefore,  de- 
pends on  the  statute  above  mentioned.  Nothing,  we 
think,  is  to  be  gathered  in  favour  of  the  plaintiff  from  the 
title  or  preamble  of  the  Act,  from  the  time  at  which  it 
passed,  with  reference  to  decisions  in  the  Courts  of  law, 
nor  from  any  general  intention  of  the  legislature  to  be  found 
in  the  language  used  by  it  The  sections  material  to  be 
considered  are  the  2nd,  3rd,  and  4th;  the  two  former 
principally,  as  bearing  on  the  construction  of  the  4th  upon 
certain  words,  on  which  the  plaintiff  ultimately  founds  his 
case. 

The  2nd  section  authorises  justices  in  quarter  sessions 
to  widen,  repair,  and  rebuild  county  bridges,  and  for  this 
last  purpose  to  vary  the  site;  it  gives  them  new  powers 
for  the  better  execution  of  these  objects^  and  among  others 
applies  the  '^powers  and  provisions"  of  the  General  High- 
way Act,  13  Geo.  3,  c.  78,  *^to  tiie  works  by  this  Act  au- 
thorised to  be  done  and  performed  as  far  as  the  same  are 
applicable;"  but  it  restrains  them  from  the  application  of 
any  money  to  the  amendment  or  alteration  of  a  bridge  be- 
fore presentment  made  of  the  necessity. 

(o)  2  T.  B.  667. 
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The  3rd  section  vests  in  the  county  surveyor  the  right  1854. 
andpn)perty  ofalltools^  implements,  timber,  bricks,  stones, 
gravel,  and  other  materials  purchased  by  order  of  the  jus- 
tices or  the  surveyor,  or  in  any  respect  belonging  to  the 
county;  and  it  directs  that  the  property  in  them  shall  be 
laid  in  him  upon  any  action  being  commenced  or  prose- 
cuted. 

By  the  4th  section,  it  is  enacted  that  the  inhabitants  of 
counties  shall  and  may  sue  for  any  damages  done  to  bridges 
and  other  works  maintained  and  repaired  at  that  their 
expense,  and  for  the  recovery  of  any  property  belonging 
to  such  counties,  in  the  name  of  their  surveyor,  and  also 
shall  and  may  be  sued  in  the  name  of  such  surveyor;  and 
'^  no  action  to  be  brought  by  or  against  such  inhabitants 
by  virtue  of  the  Act,  in  the  name  of  the  surveyor,  is  to 
abate  or  be  discontinued  by  his  death  or  removal,  or  by 
his  act,  without  the  consent  of  the  justices;  but  the  sur- 
veyor for  the  time  being  shall  be  deemed  the  plaintiff 
or  defendant,  as  the  case  may  be;  provided,  that  every 
such  surveyor,  in  whose  name  any  action  shall  be  com- 
menced, prosecuted,  or  defended  in  pursuance  of  this  Act, 
shall  always  be  reimbursed,  out  of  the  monies  in  the  hands 
of  the  treasurer  of  the  public  stock  of  the  county,  all  siLch 
costs  and  charges  as  he  shall  be  put  unto,  or  become  charge- 
able with,  by  reason  of  his  so  being  made  plaintiff  or  de- 
fendant therein. 

The  connection  between  these  sections  is  obvious;  the 
first  of  them  provides  the  subject  matter  out  of  which  liti- 
gation may  arise  between  the  county  and  third  persons; 
the  second  provides  for  the  important  matter  of  the  pro- 
perty in  such  subject  matter,  and  directs  in  whom  it  shall 
be  stated  to  be  in  the  proceedings  consequent  on  any  such 
litigation;  and  this  direction  is  worded  so  generally  as  to 
extend  to  cases  in  which  the  county  is  substantially  in 
the  position  of  the  defendant,  as  well  as  where  it  is  in 

VOL.  IX.  '  S  S  EXOH. 
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that  of  the  plaintiff.  The  8rd  section  goes  on  to  provide  on 
the  part  of  the  county  for  a  representative  ad  litem,  and 
here  it  expressly  provides  for  both;  the  county  is  to  sue 
and  be  sued  in  the  name  of  the  surveyor,  but  the  form 
of  expression  differs  in  the  two  case&  Where  the  county 
is  plaintiff,  the  surveyor's  name  is  to  be  used  only  where 
the  action  is  "for  any  damages  done  to  bridges  and 
other  works  maintained  and  repaired  at  the  county  ex- 
pense, or  for  the  recovery  of  any  property  belonging  to 
the  county/'  Other  actions  may  well  be  conceived,  in 
which,  substantially,  the  county  would  be  interested  as 
plaintiff,  for  example,  breaches  of  contract  in  the  perform- 
ance of  county  works;  but  they  are  left  unprovided  for, 
either  imintentionally  or  more  probably  because  it  was 
thought  unnecessary  to  provide  for  them.  Where,  how- 
ever, the  county  is  substantially  the  defendant,  the  pro- 
vision has  neither  specification  nor  limitation;  the  words 
are  'merely  ''  and  also  shall  and  may  be  sued  in  the  name 
of  such  surveyor."'  There  is  no  provision  in  terms  as  to 
the  damages  which  may  be  recovered  by  the  county  in  his 
name;  and  the  clause  of  indemnification,  which  provides 
for  the  costs  and  charges  which  he  may  be  put  to  or  be- 
come chargeable  for  as  plaintiff  or  defendant,  omits  any 
mention  in  express  terms  of  the  damages  which  he  may 
as  defendant  be  liable  to  pay. 

Upon  these  sections,  so  carelessly  framed,  the  question 
is,  what  is  the  meaning  to  be  given  to  the  words  "  shall 
and  may  be  sued  in  the  name  of  the  surveyor."  The  ar^ 
gument  for  the  plaintiff  is  this:  upon  general  principles 
of  our  law,  the  inhabitants  of  a  county  ought  to  have 
been  suable  by  any  individual  for  compensation,  where 
he  has  sustained  a  personal  and  peculiar  injury,  from  a 
neglect  by  them  of  their  duty  as  such;  but  they  were 
held  not  to  be  suable  on  grounds  of  convenience  and  jus- 
tice, because  it  was  impossible  to  bring  them  all  into  Court, 
because  they  were  a  fluctuating  body,  and  individuals 
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might  be  made  responsible  for  omissions  of  which,  not  ^  1854. 
they,  but  others,  had  been  guilty;  because,  if  the  damages 
were  levied  on  one  or  two  there  would  be  no  practical  and 
effective  way  of  compensating  them  by  contribution  from 
the  rest;  because,  at  common  law,  they  had  no  common 
property  out  of  which  the  damages  could  be  answered.  In 
favour  of  the  public,  indeed,  proceeding  criminally,  these 
objections  had  been  overcome,  but  the  hardships  on  indi- 
viduals it  was  thought  better  to  tolerate  than  to  meet 
them.  See  the  judgment  pronounced  in  RuaaeU  v.  The 
Men  of  Devon  (a). 

It  was  further  argued,  that,  if  the  county  had  been  in- 
corporated, the  action  might  clearly  have  been  maintained 
against  it  in  its  corporate  name,  the  damages  to  be  re- 
covered out  of  the  corporate  funds.  Before  the  statute  in 
question  passed,  a  quasi  corporate  fund  had  been  pro- 
vided, the  public  stock  of  the  county,  which,  although  ap- 
propriated by  various  statutes  to  certain  purposes,  might, 
without  any  difficulty  or  impropriety,  be  applied  to  this 
purpose  also;  and  the  statute  removed  the  only  remaining 
difficulty  by  giving  an  official  defendant  to  represent  the 
inhabitants  in  defending  the  suit 

It  cannot  be  denied  that  there  is  much  real  weight  in 
this  argument;  but  there  are  considerations  on  the  other 
side  which  bring  us  to  the  conclusion  that  the  Court  be- 
low was  right  in  not  allowing  it  to  prevail  In  the  first 
place,  the  words  are  found  in  a  statute,  the  manifest  ob- 
jects of  which  are  precise  and  limited;  and  there  is  not 
the  least  ground  for  believing,  from  anything  found  in  it, 
that  the  legislature  contemplated  the  case  now  sought  to 
be  brought  within  it,  or  any  class  of  cases  within  which 
this  could  be  ranged.  Secondly,  the  usual  and  proper 
operation  of  clauses  such  as  that  under  consideration,  is 
not  to  give  new  rights  of  action  or  create  new  liabilities, 

(a)  2  T.  R  667. 

ss2 
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1864.  but  only  to  substitute  more  convenient  parties  for  those 
who  would  otherwise  be  liable  or  might  have  sued,  either 
at  common  law  or  hj  statute.  Thirdly^  however  desirable 
it  might  be  to  give  compensation  to  an  injured  party, 
there  would  be  practical  injustice  in  giving  it  in  this  way 
to  persons  in  the  situation  of  the  plaintiff,  for  if  the  men 
of  the  county  might  be  sued  here  in  the  name  of  the  sur- 
veyor, they  would  be  liable  during  the  whole,  period  that 
would  elapse  until  the  statute  of  limitations  barred  the 
action,  and,  consequently,  being  a  fluctuating  body,  indi- 
viduals coming  into  the  county  three  or  four  years  after 
the  cause  of  action  accrued  might  be  compelled  to  pay  for 
acts  of  omission  or  commission  in  which  they  had  taken 
no  part.  It  is  true  that  there  is  no  limitation  of  time  in 
respect  of  a  criminal  proceeding;  but  if  the  omission  to 
repair  continues,  it  is  a  present  fault  in  the  existing  in- 
habitants, however  long  ago  it  may  have  had  its  ban- 
ning; and  if  the  omission  has  ceased,  and  the  needAil 
repairs  been  completed,  no  criminal  proceeding  will  be  in- 
stituted, or  if  there  be,  no  penalty  will  be  enforced  to 
affect  the  present  inhabitant& 

It  was  much  pressed,  that,  unless  the  words  in  questioii 
were  allowed  to  have  the  operation  contended  for  by  the 
plaintiff,  it  was  impossible  to  give  them  any  at  all.  The 
Court  below  felt  the  pressure  of  this  argument,  and  at- 
tempted to  meet  it  by  one  or  two  suppositions  which  do 
not  entirely  satisfy  u&  But  this  difliculty,  even  if  it  were 
greater  than  it  appears  to  us,  would  not  warrant  us  in 
giving  such  effect  to  these  words  as  the  plaintiff  requires, 
creating  a  new  liability,  clearly  without  the  intention  of  the 
legislature,  and  working  injustice  at  the  same  time.  The 
judgment  of  the  Court  below,  therefore,  will  be  affirmed. 

Judgment  affirmed. 
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Gilpin  v.  Fowlbb.  Feb.  9, 

VyASR — ^The  first  count  of  the  declaration  stated,  that,  The  plaintiff 
before  the  publishing  of  the  libel  in  that  count  mentioned,  ^f  ^^  ^uonal 
the  plaintiff  had  carried  on  the  business  of  a  schoolmas-  *^^^^^f  C*^* 
ter  for  the  obtaining  of  his  livelihood,  and  had  been  mas-  of  which  the 
ter  of  a  certain  school;  that,  at  the  time  of  publishing  rector  and  aiBo 
the  libel,  the  plaintiff  had  ceased  to  be  master  of  such  ^j^ers^fthe 


school,  but  was  then  projecting  the  keeping  of  and  about  f  ^**®'i^-^^* 
to  keep  a  certain  other  school.    Yet  the  defendant,  in-  quested  the 
tending  to  injure  the  plaintiff  in  the  way  of  his  said  busi-  teach  a  Sunday 
ness,  on  &c.,  falsely  and  maliciously  published  of  and  J^^j^VwiST* 
concerning  the  plaintiff,  and  of  and  concerning  him  in  the  *!»«  national 
way  of  his  business  of  a  schoolmaster,  and  of  and  con-  he  declined,  on 
ceming  the  said  project  of  keeping  the  said  school,  and  of  ISJ^J^^^ui-* 
and  concerning  the  said  projected  school,  a  false,  mali-  Y^^*  ^^  '^ 

°  .  .  ™  consequence 

cious,  and  defamatory  libel,  purporting  to  be  an  address  dismissed. 
to  the  parishioners  of  Crawley  from  the  defendant,  con-  bei^about  to 
taining  (amongst  other  things)  the  false,  scandalous,  mar  ^^JJ^*^^^! 
licious,  and  defamatory  matter  following,  of  and  concern-  count  in  the 

•     •  •         •      same  parish, 

ing  the  plaintiff,  and  of  and  concerning  him  m  his  said  the  defendant 
business  of  a  schoolmaster  &c,  that  is  to  say,  "The  very  ^"JJ^J^in 
attempt  (meaning  .the  said  project)  betrays  a  spirit  of  op-  ^^*ndthe 
position  to  authority,  and  is  a  justification  of  the  conduct  rish  a  pastoral 
of  the  managers  of  the  school,  who  have  nevertheless  he  denounLT 
thereby  incurred  no  little  odium.  No  rightly  disposed  ^^d^^n- 
Christian,  who  receives  in  simple  faith  the  teaching  of  in-  christian-iike, 

and  warned  his 

spiration,  '  Obey  them  who  have  the  rule  over  you,  and  parishioners 
submit  yourselves,'  can  expect  God's  blessing  to  rest  upon  S^^y  counte- 
such  an  undertaking  (meaning  the  said  projected  school).  "J^^^^^^J  i 

either  by  sub- 
scriptions or  by 
■ending  their  children  to  it  The  Judge  at  the  trial  haying  ruled  that  this  letter  was  a  privileged 
communication,  and  that,  there  being  no  eyidence  of  express  malice,  the  defendant  was  entitled  to 
a  yerdict: — Held^  in  the  Exchequer  Chamber,  on  a  bill  of  exceptions  to  the  aboye  ruling,  that  the 
communication  was  not  priyil^ed,  and  that  there  was  eyidence  for  the  joiy  of  express  nudice;  also, 
that  in  determining  the  question  of  malice  the  jury  might  look  at  the  libel  itself. 
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1854.  ^      Under  these  circumstances,   I  (meaning  the  defendant) 
conceive  it  to  be  my  duty  to  warn  all  my  parishioners 
against  affording  any  countenance  whatever  to  the  pro- 
jected new  school  (meaning  the  school  which  the  plaintiff 
so  projected),  either  in  the  case  of  the  richer  by  subscrip- 
tions, or  of  the  poor  by  sending  their  children  to  it  for 
instruction.    It  (meaning  the  said  projected  school)  will 
be,  to  all  intents  and  purposes,  a  schismatical  school,  for 
its  (meaning  the  said  projected  school's)  tendency  will  be 
to  produce  disunion  and  schism  in  a  matter  which,  of  all 
others,  requires  union — ^the  education  of  the  children  of 
the  poor.    Those  who  aid  and  abet  him  (meaning  the 
plaintiff)  in  any  way,  will  be  partakers  with  him  (mean- 
ing the  plaintiff)  in  his   (meaning  the  plaintiff's)   evil 
deeds.    '  Mark  them  (meaning,  amongst  others,  the  plain- 
tiff) which  cause  divisions  and  offences,  and  avoid  them' 
(meaning,  amongst  others,  the  plaintiff),  Romans  xvL  v. 
17.    I  have  thus  performed  a  necessary  though  a  very 
irksome  duty.     I  now  leave  you  to  take  your  own  courses 
— 'forewarned,  fore-armed;'  and  in  humble  hope,  that  the 
God  of  peace  and  union  may  take  us  all  into  his  holy 
keeping,  may  prosper  what  seems  conducive,  overrule 
what  seems  opposed  to  his  own  glory  and  our  edification 
in  Christ."    By  reason  whereof  the  plaintiff  was  greatly 
injured  in  his  credit  and  reputation  as  a  schoolmaster. 

The  second  count  charged  the  publication  of  the  same 
libel  whilst  the  plaintiff  was  keeping  his  school. 

Plea, — Not  guilty. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Mid- 
dlesex Sittings  after  last  Easter  Term,  when  the  plaintiff 
gave  the  following  evidence: — ^The  plaintiff  was  a  school- 
master, and  for  some  time  previously  to  October,  1831, 
kept  a  school  at  Crawley,  in  the  county  of  Sussex.  Craw- 
ley and  Ifield  are  adjoining  parishes,  and  one  side  of  the 
village  of  Crawley  is  in  the  parish  of  Crawley,  and  the 
other  in  the  parish  of  Ifield.     In  October,  1831,  there  was 
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and  from  thence  hitherto  has  been,  a  national  school  on  1854. 
the  principles  of  the  established  Church  of  England,  and 
supported  partly  bj  subscriptions  of  the  richer  parishion- 
ers of  Crawlej  and  Ifield,  and  partly  by  small  payments 
made  by  the  scholars,  and  called  ''  The  Crawley  and  Ifield 
National  School,"'  the  school-house  whereof  was  and  is 
situated  in  the  parish  of  Ifield,  and  of  which  school  the 
rector  of  Crawley  and  the  vicar  of  Ifield  were  two  of  the 
trustees  and  managers.  One  of  the  rules  of  the  school 
was,  that  the  education  of  the  children  should  be  con* 
ducted  on  the  principles  of  the  Church  of  England,  and 
that  her  catechism  should  be  taught  therein ;  and  another 
of  the  rules  was,  that  the  establishment  should  be  under 
the  inspection  of  the  rector  of  Crawley  and  the  vicar  of 
Ifield;  and  nine-tenths  of  the  children  generally  attend- 
ing the  school  were  children  of  parents  belonging  to  the 
Church  of  England. 

In  October,  1831,  the  plaintiff  was  appointed  school- 
master of  the  Crawley  and  Ifield  National  School,  and  so 
continued  to  be  imtil  the  beginning  of  January,  1852, 
when  he  was  removed  £rom  his  office  by  the  trustees  of 
the  school.  Shortly  before  such  removal,  the  defendant 
asked  the  plaintiff  whether  he  would  consent  to  teach  the 
Sunday  school  in  connexion  with  the  national  school, 
which  he  had  not  theretofore  done;  but  the  plaintiff  de- 
clined to  take  on  himself  the  additional  labour. 

The  defendant  became  rector  of  Crawley  in  June  1848, 
and  continued  so  firom  thence  to  the  time  of  the  trial  of 
the  said  issue.  For  some  time  before  and  at  the  time  of 
the  plaintiff's  removal,  Mr.  Blaker  was  vicar  of  Ifield. 
The  plaintiff  attended  the  Established  Church,  and  had 
received  the  rite  of  confirmation  in  the  Church  of  Eng- 
land, but  had  never  received  the  sacrament  of  the  Lord's 
Supper,  and  had  conscientious  scruples  about  being  a 
communicant. 

After  the  removal  of  the  plaintiff,  the  national  school 
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1864  continued  to  be  carried  on  under  another  master;  and  the 
plaintiff,  having  friends  in  Crawley,  in  the  months  of 
January  and  February,  1852,  was  endeayouring  to  form 
another  school  in  that  parish,  in  order  to  gain  his  liveli- 
hood thereby,  and  opened  in  the  parish  of  which  the  de- 
fendant was  vicflfr  such  his  school.  During  the  week-days 
from  the  12th  of  January,  1852,  and  on  Sundays,  the 
school-room  in  which  he  taught  was  used  as  a  Dissenting 
chapel,  and  had  been  so  used  before  he  took  it  for  the 
purpose  of  his  school 

On  the  7th  of  January,  1852,  the  defendant,  then  being 
such  rector,  delivered  to  one  Sarah  Tullet,  an  inhabitant 
of  the  parish  of  Crawley,  at  her  house  in  the  said  parish 
(Sarah  Tullett  then  being  in  the  habit  of  attending  his 
church,  but  not  having  lately  attended  the  same,  and  be- 
ing a  person  whom  he  had  visited  from  time  to  time  as 
one  of  his  parishioners),  a  printed  paper  in  the  words  and 
figures  hereinafter  set  out,  and  told  her  he  wished  her  to 
read  it.  A  few  days  after  the  1 2th  of  January,  1852,  the 
defendant  delivered  to  one  Jane  Charman,  an  inhabitant 
of  the  parish  of  Ifield,  at  her  house  in  the  parish  of  Ifield,  a 
printed  paper  in  the  words  and  figures  hereinafter  set  out^ 
and  asked  her  to  read  it.  At  that  time  Jane  Charman 
had  sent  two  of  her  children  to  the  plaintiff's  school,  which 
had  been  so  opened  on  the  12th  of  January,  1852.  At 
the  time  of  the  delivery  of  the  said  paper  to  Jane  Char- 
man, she  sometimes  attended  the  defendant's  church  at 
Crawley,  and  had  been  often  visited  by  the  defendant  as 
clergyman  of  the  adjoining  parish;  but  she  had  not  par- 
ticularly consulted  the  defendant,  nor  asked  his  advice  on 
the  subject  of  her  children.  The  printed  paper  hereinbe- 
fore mentioned  referred  to  the  plaintiff  and  the  new  school 
so  set  up  by  him,  and  was  as  follows: — 

"  To  the  Parishioners  of  Crawley, 
**My  dear  Friends, — Circumstances  have  occurred  in 
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school  matters  connected  with  this  place  which  render  it  1854. 
incumbent  upon  me  as  your  pastor,  whose  office  it  is  to 
watch  for  your  souls  as  one  that  must  give  an  account,  to 
address  you  a  few  words  of  warning  on  a  projected  new 
school  which  is  in  contemplation  by  the  late  master  of  the 
Crawley  and  Ifield  National  School  for  the  education  of 
the  poor  in  the  principles  of  the  Established  ChurcL 

''As  long  as  he  remained  outside  the  bounds  of  this 
parish,  the  spiritual  charge  of  which  has  been  solemnly 
committed  to  me  by  the  bishop,  I  should  have  abstained 
from  this  public  notice  of  his  conduct,  but  his  well-known 
intention  of  setting  up  a  new  school  in  my  parish  must  be 
my  apology  for  troubling  you  with  these  few  lines.  The 
circumstances  are  these: — The  schoolmaster  has  been  dis- 
missed from  the  Crawley  and  Ifield  School  by  the  school 
committee,  under  whose  management  it  is  now  placed  ac- 
cording to  the  provisions  of  an  Act  of  Parliament,  4  &  5 
Vict,  a  38.  Among  other  reasons  for  his  dismissal  the 
brief  one  was  that  it  was  thought  desirable  to  place  the 
Sunday  and  day  school  under  one  and  the  same  superin- 
tendence. This  was  thought  the  best  and  most  economi- 
cal arrangement  (considering  the  limited  funds  at  the 
disposal  of  the  committee),  by  which  the  expense  of  two 
masters  (one  for  each  school),  would  be  avoided.  Some 
time  ago  (on  the  resignation  of  the  Sunday  school  by  Mr. 
Bridger),  Mr.  Gilpin  was  applied  to  by  me  to  conduct  it, 
at  least  until  some  better  arrangement  could  be  made. 
This  he  decidedly  refused — ^he  would  have  nothing  to  do 
with  the  Sunday  school 

''  This  refusal  at  once  opened  our  eyes  to  the  necessity 
of  coming  to  some  better  arrangement  with  regard  to  the 
two  schools, — that  is  to  say,  of  having  one  master  for  the 
day  and  Sunday  schools,  which,  indeed,  is  the  most  natu* 
ral,  as  well  as  the  most  universal  custom  in  our  parishes. 
Hence  the  vote  of  the  school  committee  and  the  dismissal 
of  the  schoolmaster.   He  has  no  cause  for  feeling  aggrieved 
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at  what  has  taken  place, — dismissal  from  such  a  situation 
is  no  such  unusual  thing  for  less  weighty  reasons;  still  less 
reason  is  there  for  him  to  set  up  a  new  school  in  my 
parish,  which  must  of  necessity  assume  the  character  off 
and  be  carried  on  in  opposition  to,  the  national  school 

''  Granted  that  he  is  qualified  to  conduct  a  school,  are 
there  not  vacancies  occurring  every  day  in  different  parts 
of  the  country?  nay  more,  are  there  not  localities  notori- 
ously destitute  of  any  means  of  education,  where  his  ser- 
vices may  be  more  legitimately  and  more  usefully  employed 
than  in  seeking  to  set  up  an  opposition  school  in  this 
parish,  which  must  weaken  both?  A  small  village  like 
ours,  from  its  size  and  population,  cannot  afford  to  bear 
the  burden  of  two  such  schools:  one  must  endanger  the 
success  of  the  other.    In  union  alone  is  strength. 

''  The  very  attempt  betrays  a  spirit  of  opposition  to  au- 
thority, and  is  a  justification  of  the  conduct  of  the  mana- 
gers of  the  school,  who  have  nevertheless  thereby  incurred 
no  little  odium.  No  rightly  disposed  Christian  who  re- 
ceives in  simple  faith  the  teaching  of  inspiration, — 'Obey 
them  that  have  the  rule  over  you,  and  submit  yourselves,' 
can  expect  Qt>d's  blessing  to  rest  upon  such  an  undertak- 
ing. 

''  Under  these  circumstances,  I  conceive  it  to  be  my  duty 
to  warn  all  my  parishioners  against  affording  any  counte- 
nance whatever  to  the  projected  new  school,  either  in  the 
case  of  the  richer  by  subscriptions,  or  of  the  poor  by  send- 
ing their  children  to  it  for  instruction.  It  will  be  to  all 
intents  and  purposes  a  schismatical  school,  for  its  tendency 
will  be  to  produce  disunion  and  schism  in  a  matter  which 
of  all  others  requires  union,  the  education  of  the  children 
of  the  poor.  Those  who  aid  and  abet  him  in  any  way  will 
be  partakers  with  him  in  his  evil  deeds.  'Mark  them 
which  cause  divisions  and  offences,  and  avoid  them.' — 
Rom.  xvi.  17. 

'^I  have  thus  performed  a  necessary,  though  a  very  irk- 
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some  duty.  I  now  leave  you  to  take  your  own  courses  1854. 
'forewarned,  fore-armed;'  and  in  bumble  bope  tbat  tbe 
Grod  of  peace  and  union  may  take  us  all  into  bis  boly 
keeping,  may  prosper  wbat  seems  conducive,  overrule  wbat 
seems  opposed,  to  bis  own  glory  and  our  edification  in 
Cbrist, 
"  I  subscribe  myself  your  affectionate  friend  and  pastor, 

"  C.  A.  FOWLBB. 

"Rectory,  Crawley,  Jan.  7tb,  1852." 

Wbereupon  tbe  Lord  Cbief  Baron  told  tbe  jury,  tbat  tbe 
matters  given  in  evidence  sbewed  tbat  tbe  paper  publisbed 
by  tbe  defendant  was  a  privileged  communication;  and 
tbere  being  no  evidence  of  express  malice,  tbe  jury  were 
bound,  in  point  of  law,  to  find  a  verdict  for  tbe  defendant. 
Tbe  plaintiff's  counsel  tendered  a  bill  of  exceptions  to  tbe 
above  ruling,  and,  error  baving  been  suggested  tbereon, 
tbe  case  was  now  argued  (a)  by 

Macncmiara  for  tbe  plaintiff. — First,  tbe  occasion  on 
wbicb  tbe  libel  was  publisbed,  was  not  justifiable;  and 
secondly,  if  it  was^  tbe  learned  Judge  sbould  bave  left  it 
to  tbe  jury  to  say,  wbetber,  looking  at  tbe  libel  itself,  and 
tbe  surrounding  circumstances,  tbere  was  or  was  not  evi- 
dence to  satisfy  tbem  of  express  malice.  Tbere  was  no- 
tbing  in  tbe  conduct  of  tbe  plaintiff  to  justify  tbe  publica- 
tion of  tbe  libeL  Tbe  only  reason  for  bis  discbarge  was,  tbat 
be  declined  to  undertake  tbe  additional  labour  of  teacbing 
tbe  Sunday  scbool  in  connection  witb  tbe  National  Scbool. 
After  bis  dismissal,  in  order  to  gain  a  livelibood,  be  opened 
a  scbool  in  tbe  place  wbere  be  was  best  known,  tbe  parisb 
of  tbe  defendant;  and  it  bappened  tbat  tbe  room  in  wbicb 
be  taugbt  was  used  as  a  Dissenting  cbapeL     Neitber  was 


(a)  Before  Coleridge,  J.,  MauUy  J.,  Wiffhtman,J,,  CreemeU,  J.,  Erie,  J., 
WiUiamSj  J.,  and  Crompton,  J. 
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1854.  the  publication  of  the  libel  justifiable  from  the  position  of 
the  defendant  As  rector  of  the  parish,  it  might  be  his 
duty  to  correct  errors  in  doctrine,  but  he  had  no  right  to 
single  out  a  particular  individual,  and,  by  distributing  de- 
famatory hand-bills,  to  prevent  him  from  obtaining  a  liveli- 
hood. It  is  not  pretended  that  the  plaintiff  was  tainted 
with  erroneous  doctrine;  and  the  only  charge  imputed  to 
him,  is,  that  he  refused  to  combine  the  two  schools.  It 
may  be  doubtful  whether  a  clergyman  would  be  justified 
in  pointing  out  from  the  pulpit  an  individual  by  nam^ 
and  holding  him  up  to  the  scorn  of  his  fellow  parishioners; 
but  it  is  clear  that  he  can  have  no  right  to  distribute  de- 
famatory handbills  in  an  adjoining  parisL  The  case  must 
be  looked  at  as  if  the  plaintiff,  instead  of  being  a  school- 
master, had  been  engaged  in  some  trade  or  business.  Sup- 
pose, for  instance,  the  rector  had  a  farm,  and  his  bailiff 
chose  to  leave  him  and  cultivate  another  farm  in  the 
same  parish,  in  consequence  of  which  the  value  of  the 
rector's  produce  became  lessened,  would  he  be  justified  in 
libelling  his  rival  in  order  to  get  rid  of  him? — But  further, 
even  if  the  occasion  was  prim&  facie  justifiable,  the  ques- 
tion of  malice  should  have  been  left  to  the  jury,  and  they 
should  have  been  directed  to  consider  the  libel  itself,  its 
mode  of  publication,  and  the  object  of  its  distribution. 
No  doubt  the  circumstance  of  a  communication  being 
privileged  casts  on  the  plaintiff  the  onus  of  proving 
maUce  in  fact;  but  he  is  not  confined  to  proof  by  extrinsic 
evidence  only,  but  has  a  right  to  require  that  the  libel  it- 
self shall  be  submitted  to  the  jury,  in  order  that  they  may 
judge  whether  there  is  malice  on  the  face  of  it:  Wright  y. 
Woodgate  (a).  Toogood  v.  Spyring  (6)  is  also  an  authority 
that  it  is  the  province  of  the  jury  to  determine,  from  the 
language  used,  and  the  surrounding  circumstances,  whe- 
ther the  defendant  acted  bon&  fide  or  was  influenced  by 

(a)  2  C.  M.  &  R  673.  (b)  1  C.  M.  &  R.  181. 
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malicious  motives.  The  distinction  between  malice  in  18^- 
fact  and  malice  in  law  is  explained  by  Bayleyy  J.,  in  gilpin 
Bromage  v.  Prosaer  (a).  p  J^,^^ 

Mavde  for  the  defendant — Assuming  that  this  was  a 
privileged  communication,  the  learned  Judge  was  correct 
in  withdrawing  the  case  from  the  jury.  Later  authorities 
shew  that  the  question  of  privileged  communication  is  one 
for  the  determination  of  the  Judge,  and  that  if  he  so  de- 
cides, the  prima  facie  inference  of  malice  is  rebutted,  and 
the  case  ought  not  to  be  left  to  the  jury  unless  the  plain* 
tiff  gives  some  evidence  of  express  malice.  It  is  not 
enough  that  the  facts  proved  are  consistent  with  the  pre- 
sence of  malice  as  well  as  with  its  absence,  for  in  cases  of 
privileged  communication  malice  must  be  proved,  and 
therefore  its  absence  must  be  presumed  until  such  proof 
is  given :  S&merviUe  v.  Hawkins  (&).  [Maule,  J. — In  that 
case  the  Court  does  not  say  that  the  question  ought  not 
to  be  left  to  the  jury,  but  only  that,  looking  to  the  evi- 
dence given,  there  was  nothing  from  which  the  jury  could 
have  properly  inferred  malice.]  To  hold  that  the  ques- 
tion of  malice  ought  to  be  left  to  the  jury,  notwithstand- 
ing the  Judge  has  decided  that  the  communication  is 
privileged,  would  abrogate  all  distinction  in  such  cases. 
Taylor  v.  Hawkins  (c)  decided  that,  if  the  facts  proved 
are  such  that  the  communication  is  privileged,  the  Judge 
ought  not  to  leave  any  question  to  the  jury  as  to  malice^ 
unless  the  plaintiff  gives  further -evidence  shewing  a  pro- 
bability that  the  communication  was  made  maliciously 
rather  than  that  it  was  made  bon&  fide.  [Wigktnian,  J. 
— That  is  the  very  case  here;  it  is  said  that  there  was 
some  evidence  of  malice  which  ought  to  have  been  left  to 
the  jury.  £rle,  J. — Instead  of  the  expression  "  privileged 
communication  "  it  would  be  more  correct  to  say  that  the 

(a)  4  B.  &  C.  247.        (6)  10  C.  B.  683.        (c)  16  Q.  B.  30a 
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1854.  communication  was  made  on  an  occasion  which  rebutted 
the  presumption  of  malice.]  The  rule  is  thus  laid  down 
by  Parke,  B.,  in  delivering  the  judgment  of  the  Court  in 
Toogood  V.  Spyring  (a).  '*  In  general,  an  action  lies  for 
the  malicious  publication  of  statements  which  are  false  in 
fact,  and  injurious  to  the  character  of  another,  (within  the 
well-known  limits  as  to  verbal  slander,)  and  the  law  con- 
siders such  publication  as  malicious,  unless  it  is  fairly 
made  by  a  person  in  the  discharge  of  some  public  or  pri- 
vate duty,  whether  legal  or  moral,  or  in  the  conduct  of  his 
own  affairs,  in  matters  where  his  interest  is  concerned.  In 
such  cases,  the  occasion  prevents  the  inference  of  malice, 
which  the  law  draws  from  unauthorised  communications, 
and  affords  a  qualified  defence  depending  upon  the  ab- 
sence of  actual  malice.  If  fairly  warranted  by  any  rea- 
sonable occasion  or  exigency,  and  honestly  made,  such  com- 
munications are  protected,  for  the  common  convenience 
and  welfare  of  society ;  and  the  law  has  not  restricted  the 
right  to  make  them  within  any  narrow  limits.''  [Maule, 
J.— ^Within  which  of  those  two  classes  does  the  present 
case  fall?]  The  defendant  acted  under  a  sense  of  duty; 
he  considered  that  the  plaintiff's  conduct  was  likely  to 
produce  disunion  in  the  parish.  In  Gardner  v.  Slade  (6), 
Coleridge,  J.,  observes  that  "  if  the  circumstances  are  such 
that  all  that  was  said  and  done  was  consistent  with  duty, 
the  speaking  of  the  words  can  afford  no  evidence  of  malice. 
— He  then  argued  that  there  was  no  evidence  of  express 
malice,  and  that  the  letter  was  only  a  statement  by  the 
defendant  of  his  opinion,  as  rector,  that  one  of  his  parish- 
ioners had  acted  in  a  way  which  he  considered  was  im- 
proper. 

Maule,  J.(c) — ^We  are  all  of  opinion  that  the  occasion 

(a)  1  C.  M.  &  R 181.  (c)  Coleridge,  J.,  had  gone  to 

(b)  13  Q.  R  798.  Chamben. 
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on  which  the  libel  in  question  was  published  was  not  pri-  1854. 
vileged,  and  that  there  was  evidence  of  malice  for  the 
jury.  The  libel  itself  contains  a  grave  imputation  on  the 
character  and  conduct  of  the  plaintiff.  One  part  of  it 
says,  "  The  very  attempt  betrays  a  spirit  of  opposition  to 
authority.''  This  charge,  in  the  sense  in  which  the  words 
are  there  used,  is  a  charge  importing  something  extremely 
wrong,  because  the  defendant  goes  on  thus  to  explain 
what  sort  of  opposition  to  authority  is  meant :  "  No  rightly 
disposed  Christian,  who  receives  in  simple  faith  the  teach- 
ing of  inspiration,  '  Obey  them  that  have  rule  over  you 
and  submit  yourselves,'  can  expect  God's  blessing  to  rest 
upon  such  an  undertaking."  Therefore,  it  clearly  means 
such  an  opposition  to  authority  as  is  a  distinct  infringe- 
ment of  an  express  command  in  Scripture — ^the  doing 
something,  which  no  Christian,  disposed  to  obey  the  pre- 
cepts of  Scripture,  would  do,  and  by  the  doing  of  which 
he  would  forfeit  God's  blessing,  which  may  be  reasonably 
expected  upon  all  good  endeavoura  The  libel  goes  on: — 
"  Under  these  circumstances,  I  conceive  it  to  be  my  duty 
to  warn  all  my  parishioners  against  affording  any  counte- 
nance whatever  to  the  projected  new  school,  either  in  the 
case  of  the  richer  by  subscriptions,  or  of  the  poor  by  send- 
ing their  children  to  it  for  instruction.  It  will  be,  to  all 
intents  and  purposes,  a  schismatical  school;  for  its  tend- 
ency will  be  to  produce  disunion  and  schism  in  a  matter 
which  of  all  others  requires  union — ^the  education  of  the 
children  of  the  poor.  Those  who  aid  and  abet  him  in  any 
way  will  be  partakers  with  him  in  his  evil  deeda"  The 
last  passage  is  explained  by  reference  to  the  2nd  Epistle 
of  St.  John  (a),  which  is  no  doubt  meant  to  be  alluded  to, 

(a)  Ver.  9.  Whosoever  trans-  you,  and  bring  not  this  doctrine, 

gresseth  and  abideth  not  in  the  receive  him  not  into  tfour  house ; 

doctrine  of  Christy  hath^not  €k>d.  neither  bid  him  Grod  speed. 

He  that  abideth  in  the  doctrine  11.  For  he  that  biddeth  him 

of  Christ,  he  hath  both  the  Fa-  God  speed,  is  partaker  of  his 

ther  and  the  Son.  evil  deeds. 

10.  If  there  come  any  unto 
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1854.        and  upon  turning  to  which  the  libel  assumes  a  deeper 
dye.     Such  being  the  nature  of  the  libel,  is  there  any 
thing  in  the  position  of  the  defendant,  or  in  the  circum- 
stances of  the  case,  which  renders  it  a  privileged  commu- 
nication?   It  appears  that  the  plaintiff  had  been  for  seve- 
ral years  master  of  the  national  school,  and  had  no  doubt 
given  the  greatest  satisfaction  to  the  defendant,  for  he 
tried  to  induce  the  plaintiff  to  undertake  the  duties  of 
another  school  in  addition.    This  the  plaintiff  declined  on 
account  of  the  increased  labour,  and  was  in  consequence 
dismissed.     Then,  instead  of  going  to  a  distant  parish,  he 
prefers  setting  up  a  school  in  his  own  neighbourhood, 
where  he  is  known  and  esteemed.    What,  then,  was  there 
in  the  position  of  the  defendant,  as  rector  of  the  parish, 
which  entitled  him  to  circulate  a  defamatory  letter,  not 
only  in  his  own  but  in  the  adjoining  parish,  and  so  endea- 
vour to  prevent  persons  from  subscribing  or  sending  their 
children  to  the  plaintiff's  school?    It  is  difficult  to  under- 
stand how  the  slightest  right  to  do  so  can  be  suggested. 
As  rector,  he  might  no  doubt  visit  and  remonstrate  with 
any  of  his  flock;  but  when  a  meritorious  individual  is 
about  to  set  up  a  school,  of  which  he  disapproves,  because 
he  thinks  it  may  rival  the  school  in  which  he  takes  an  in- 
terest, that  he  should  on  that  account  cast  serious  imputa- 
tions on  that  individual,  and  still  be  considered  as  having 
published  a  privileged  communication,  certainly  seems  a 
strange  and  inconvenient  doctrine.    We  think  that  there 
is  sufficient  evidence  from  which  the  jury  might  infer 
malice.   The  fact  of  the  plaintiff  having  been  so  much  ap- 
proved of  by  the  defendant,  that  he  should  wish  not 
merely  to  keep  him  in  the  school,  but  to  obtain  his  ser- 
vices for  another,  the  very  attempt  itself  to  injure  him  in 
his  business  of  a  schoolmaster,  and  the  mode  which  the 
defendant  adopted  for  that  purpose — ^not  remonstrating 
with  the  plaintiff,  but  sending  letters  to  persons  over 
whom  he  would  naturally  have  considerable  influence-^ 
are  circumstances  which  give  a  complexion  to  the  libeL 
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Moreover,  we  think  that,  in  detennining  the  question  of  1854. 
malice,  the  particular  nature  of  the  libel  itself  cannot  be 
excluded  from  the  jurj.  Indeed,  it  would  be  absurd  for 
the  Judge  to  say  to  the  jury:  "I  will  not  tell  you  what 
the  libel  was, — you  cannot  look  at  it  for  the  purpose  of 
determining  the  question  of  malice,  but  must  consider  the 
other  facts  given  in  evidence,  without  knowing  anything 
whatever  about  the  libeL''  The  absurdity  of  that  shews 
that  it  cannot  be  law.  In  this  case  the  terms  of  the  letter 
itself  are  not  without  the  character  of  malice.  The  endea- 
vour to  make  the  plaintiff's  conduct  a  matter  of  spiritual 
delinquency, — ^to  represent  it  as  something  opposed  not 
only  to  some  worldly  rule,  but  unchristianlike  and  con- 
trary to  what  would  be  done  by  a  person  who  had  faith 
in,  and  a  willingness  to  obey,  scriptural  precepts, — are 
matters  on  the  face  of  the  libel  which  make  it  proper  that 
the  jury,  looking  at  the  libel  itself,  should  say  whether  or 
no  there  was  actual  malice.  For  these  reasons,  we  think 
that  there  must  be  a  venire  de  novo. 

Award  of  venire  de  novo. 


VOL.  IX.  T  T  EXOH. 
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18d4 

^^-  ^^  Edwards  v.  Reqikam. 

^^°^'*  Error  on  the  judgment  of  the  Court  of  Exchequer  in 
Chamber  ^^  ^^^  ^^f  s^iia  V.  Edwards  (a). 

(affirming  the  ^  ^  ' 

judgment  of  The  case  was  argued  (6)  (Feb.  1)  by  BramweU  for  the 

Exchequer),  plaintiff  in  error  (the  defendant  below),  and  by  Watson 
idjndTati^n^hi  *or  the  Crown.  The  arguments  were  in  substance  the 
bankruptcy  and  game  as  tho3e  iu  the  Court  below.    The  counsel  for  the 

appointment  of 

an  official  at-  plaintiff  in  error  cited  the  following  additional  authorities : 
pSTattJ  0io(/ton'8  caae(p\  Roed.Wrangham  Y.Herseyid);  Watson  on 
^^^^  Sheriffs,  p.  862,  2nded.;  Tidd's  Prac.  1000;  Tidd's  Forma^ 
dayon"*IJh1ch  pp.  893,  894;  Plowd.320;  West  on  Extents,  pp.  31,  58. 
is  iMued  The  couusel  for  the  Crown  cited  the  following:  Wydowtk'a 

bS^ptfor  a  ^««(«);  Watson  on  Sheriffs,  App.,  p.  439,  2nd  ed. ;  AUomey- 
Crown  debt,  the  Qenercd  V.  Btiant  (/),  Boucher  v.  Wisemxin  (g),  Wangford 
Crown wiu  pre-  i^nd  Sewton's  cose (h\  Smalcomb  v.  Buck%ngham(%)i  Viner'a 
""*"•  Abridg.  tit  "Teste,"  (R);  Com.  Dig.  tit  "Dette''  (G.  8); 

Plowd.  264  a;  Pewtress  v.  Annan  {k);  Grilb.  on  Executions, 

p.  16. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

CoLBBiDOE,  J. — ^This  was  a  demurrer  to  a  replication; 
but  that  being  admitted  to  be  bad,  the  question  in  the 
cause  arises  upon  the  plea,  which  will  be  found  in  the  re- 
port of  the  case  in  the  Court  below,  9  Exch.  p.  32;  and 
the  question  is  this,  whether  the  appointment  of  an  offi- 
cial assignee,  which,  by  12  &  13  Vict,  a  106,  s.  141,  ipso 

(a)  Ante,  p.  32.  (e)  14  Ves.  87. 

(b)  Before  CoUridge,  J.,  Maule,  (/  )  16  M.  &  W.  186. 
J.,   CressweU,  J.,   Brie,  J.,    WU-  (g)  Oro.  Eliz.  440. 
li<zmsy  J.,  and  Crom^or^  J.  (h)  1  Leon.  304. 

(c)  6  Bep.  1.  (0  6  Mod.  376. 

(d)  3  Wila.  274.  (*)  9  Dowl.  828. 
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fkcto  operates  to  transfer  the  personal  estate  of  the  bank-  1854. 
rupt  to  such  assignee^  or  an  extent  issuing  upon  a  fiat  at 
the  suit  of  the  Crown  against  the  bankrupt  for  a  Crown 
debt,  shall  prevail,  where  such  appointment  is  made,  and 
such  extent  issues,  on  the  same  day,  but  the  appointment 
is  made  at  an  earlier  hour  of  the  day  than  that  at  which 
the  extent  issuea  A  majority  of  the  Judges  in  the  Court 
below  were  of  opinion  that  the  Crown  process  under 
such  circumstances  prevails,  and  we  think  their  judgment 
correct. 

It  is  probable  that  judgment  would  have  passed  with- 
out much  question  in  the  Court  below,  the  course  of 
decisions  there  being  uniform,  but  for  the  case  of  Swain 
V.  Morland  (a),  in  which  the  Court  of  Common  Pleas  de- 
termined, that  where  goods  of  a  debtor  to  the  Crown  had 
been  seized  and  in  part  sold  on  Saturday,  and  the  residue 
sold  and  delivered  to  the  purchasers,  and  paid  for  by  them 
to  the  sherifi*,  on  Monday,  after  which,  on  that  same  day, 
he  received  an  extent  tested  on  that  day,  the  right  of  the 
Crown  was  barred  not  only  as  to  the  part  sold  on  Saturday 
but  also  as  to  the  residue  sold  on  Monday.  This  decision 
is  directly  in  point;  but  when  the  reasoning  upon  which 
it  proceeds  comes  to  be  examined,  it  is  certainly  not  satis- 
factory;  for  the  question  being  whether  the  extent,  though 
admitUd  to  be  delivered  after  the  sale  and  delivery  of  the 
goods,  did  not  operate  from  the  teste,  and  whether  that 
teste  must  not  be  considered  as  of  the  earliest  minute 
of  the  day,  in  which  case  the  writ  would  be  in  operation 
before  the  sale  of  the  goods,  the  Court  says,  that  the 
reason  of  the  thing  is  a  sufficient  answer,  because  the 
"  writ  was  not  delivered  till  the  property  was  gone,  on 
which  alone  it  could  operate.'^  We  all  a^^ee  in  thinking 
that  this  case,  therefore,  if  it  is  to  be  taken  as  overturning 
a  settled  course  of  decision  in  the  Court  of  Exchequer, 

(a)  1  B.  &  R  370. 
T  T  2 
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1854.  well  Bufiered,  though  the  death  took  place  before  the  Court 
esJt,  "because  the  record  is  to  be  understood  of  the  whole 
day,  and  relates  without  division  to  the  first  instant  of  the 
day/'  And,  although  the  Court  will  inquire  at  what 
time  a  party  does  an  act,  as  filing  a  bill,  or  delivering  his 
declaration,  and  for  that  purpose  will  take  notice  of  the 
usual  hours  for  sitting,  (see  2  Lev.  141,  176;  Bull  N.  P. 
137),  it  is  otherwise  with  regard  to  a  judicial  proceeding. 
This  distinction  is  pointed  out  in  Lord  Pordhester's  ca8e(a) 
by  Lord  Mansfield,  and  recognised  by  Btdler,  J.,  in  Pugh 
y.RobinsoiiQ)):  it  is,  indeed,  also  mentioned  in  the  judg- 
ment of  Swain  v.  Moriand.  The  extent,  according  to  this, 
operated  from  the  first  moment  of  the  day,  in  the  course 
of  which  the  assignment  was  executed,  and  therefore  must 
be  taken  to  have  preceded  the  assignment;  if  so,  the 
foundation  of  the  defendant's  case  fails,  for  until  the  exe- 
cution of  the  assignment,  the  property  as  against  the 
Crown  remained  in  the  bankrupt. 

If,  indeed,  it  should  be  considered  that  the  appointment 
of  the  assignees  is  itself  also  a  judicial  act,  and  not,  as  the 
conveyance  by  the  Commissioners  formerly  was,  merely 
ministerial,  and  that  it  must  therefore  be  taken,  equally 
with  the  extent,  to  date  from  the  beginning  of  the  day,  then 
the  two  acts  will  be  concurrent;  and  it-  has  never  been 
disputed,  nor  was  it  contended  upon  the  argument,  but 
that  the  Crown  in  such  case  has  priority  over  the  subject 
This  point  is  too  clear  to  need  any  confirmation  by  autho- 
rity. Upon  the  whole,  therefore,  we  think  that  the  judg- 
ment of  the  Court  below  must  be  affirmed. 

Judgment  affirmed, 
(a)  3  Doug.  261.  (6)  1  T.  R  116. 
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Ls  the  case  of  CobbeU  y.  Shwman(a)i  the  Court  of  Ex-  Hdd,  in  the 
chequer  having  given  judgment  for  the  defendant  on  the  ch^wraf- 
demurrer  to  the  replication  to  the  second  plea,  the  issue  ^„™*°*n*^*f  *!. 
raised  on  the  plea  of  nil  debet  came  on  for  trial  before  the  Court  of  Ex- 
Lord  Chief  Baron;  when  it  appearing  that  the  plaintiff  a  pu^n  in  cut- 
was  in  custody  by  virtue  of  a  commission  of  rebellion  is-  ^nj^wfonof 
•ued  out  of  the  equity  side  of  the  Court  of  Exchequer  for  »bemoni«u- 
a  contempt  of  that  Court,  the  learned  Judge  told  the  jury  Court  of  equity^ 
that  the  plaintiff  was  not  in  custody  for  any  criminal  or  djfor  uiy^^ 
supposed  criminal  matter,  within  the  meaning  of  the  Ha-  3^*^^^^  ^' 
beas  Corpus  Act.  81  Car.  2,  c  2,  and  directed  them  to  find  mjiuU  matter,'* 
a  verdict  for  the  defendant    The  plaintiff  tendered  a  bill  meaning  of  the 
of  exceptions  to  that  ruling,  and  error  having  been  assigned  Act^  Caif  ^ 
thereon,  and  also  on  the  judgment  of  the  Court  of  Ex-  ^  ^ 
chequer^  the  case  was  now  argued  (&)  by 

The  plaintiff  in  person,  who  contended  that  a  committal 
to  prison  under  a  writ  of  rebellion  was  a  committal  for  a 
'^  supposed  criminal  matter/'  within  the  meaning  of  the 
31  Car.  2,  a  2. — He  referred  to  Rexr.  Almon  (c),  5  Geo.  2, 
c  SO,  and  Eos  parte  Whitchurck(d). 

BramweU  appeared  for  the  defendant,  but  was  not  called 
upon  to  argue. 

Maulb,  J.  (e), — ^It  appears  to  us  very  clear,  from  the 
whole  scope  of  the  Act  31  Car.  2,  c.  2,  that  its  principal 

(a)  4  Exch.  747,  where  the  and  Oromptony  J. 
pleadings  are  fully  stated.  (c)  Wilmot's  Opinions,  243. 

(6)  Before  Coleridge,  J.,  Maule,         (d)  1  Atk,  55. 
J.,  Wightmany  J.,    CreseweUy  J.,         (e)  Coleridge^  J.,  had  gone  to 

JSWtf,  J.,  WUliame^  J.,  Talfourd,J^  Chambers. 
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JS54^      object  was  to  expedite  the  trial  of  persons  in  custody  on 
some  criminal  charge.    The  9th  section  (which  does  not 
apply  merely  to  cases  in  which  a  habeas  corpus  would  be 
granted,)  provides  that,  if  any  person  shall  be  in  custody 
"for  any  criminal  or  supposed  criminal  matter/'  such  per- 
son shall  not  be  remoyed  from  custody  except  in  the  par- 
ticular manner  specified.    There  seems  no  reason  whj  a 
different  construction  should  be  put  on  the  words  "  cri- 
minal or  supposed  criminal  matter  "  in  that  section,  firom 
that  which  they  bear  in  any  other.   We  entertain  no  doubt 
that  they  apply  only  to  cases  where  a  person  is  in  prison 
upon  some  charge  for  which  he  is  liable  to  be  tried,  and 
do  not  extend  to  process  which  issues  in  a  civil  suit.     In 
this  case  the  particular  process  could  only  be  issued  out 
of  a  Court  of  equity,  which  has  no  criminal  jurisdiction. 
The  writ  is  technically  called  "  a  commission  of  rebellion," 
but  that  is  only  a  legal  expression  to  designate  this  par- 
ticular form  of  writ,  which  is  simply  a  power  to  arrest  and 
bring  the  party  before  the  Court  in  order  to  compel  an 
appearance  in  a  civil  suit.    That  is  not  a  case  in  which  a 
writ  of  habeas  corpus  would  be  granted  under  this  statute. 
Here  the  plaintiff  was  in  custody,  not  for  any  criminal  or 
supposed  criminal  matter,  but  under  a  writ  of  contempt 
in  a  civil  suit;  and  therefore  we  think  that  there  was  no 
ground  for  the  writ  of  error  on  the  judgment  of  the  Court 
below  on  the  demurrer,  and  that  the  direction  of  the  Lord 
Chief  Baron  was  right. 

Juderment  affirmed. 
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JosEpn  Hunt  v.  Rbmnant. 


Fi^.9. 


E 


RROR  on  a  bill  of  exceptions,  to  the  ruling  of  PoUocky  By  indentuM 
C.  B.y  in  the  case  of  Eenmcunt  v.  Hunt  (a).    The  action  was  Mmch,  1852, 
in  ejectment,  to  recover  possession  of  certain  land  and  build-  ^  b  fornltt^- 
ings.    The  defence  was  for  the  whole  of  the  land  and  pre-  ^^  y«n  & 
mises  mentioned  in  the  writ.  and  four  nn- 

The  cause  was  tried  at  the  Surrey  Summer  Assizes,  1 853,  ^h^MoiT  md 
when  the  plaintiff  gave  the  following  evidence: — By  in-  5;.*^®°"^ 
denture  of  the  31st  March,  1852,  between  Edward  Hunt  on  or  before 
of  the  one  part,  and  J.  Bishop  of  the  other  part,  Edward  jwe,  1852, 
Hunt  demised  to  J.  Bishop  a  piece  of  land,  situate  at  f^gto^^' 
Waltham  Lane,  in  the  parish  of  Cheshunt,  in  the  county  ^«'  *^«  ^'^ 

7  .  "^    tion  and  to  the 

of  Hertford,  together  with  four  dwelling-houses,  then  in  ntisfiurtion  of 
the  course  of  erection  thereon:  Habendum  from  the  24th  E^uT^TiL 
of  June,  1851,  for  the  term  of  ninety-nine  years,  at  certain  ^uUshouidlbe 
renta     The  lease  contained  (amongst  others)  the  following  "^e,  it  shonld 

.      -    ,  .  J   T   T..  r        J   xT_  i_       t  be  lawful  for 

covenant: — And  the  said  J.  Bishop  doth  hereby  covenant  E.  h.  '*mto 
with  the  said  E.  Hunt,  that  he  the  said  J.  Bishop  "shall  ^^^^ or 
and  will,  on  or  before  the  25th  day  of  June,  1852,  at  his  f^y  part  thereof 

'  /»    .  1    .  m  the  name  of 

own  costs,  &c.,  complete  and  finish  in  a  good  and  work-  the  whole,  and 
manlike  manner,  fit  for  habitation,  the  said  four  messuages  tain^'imd  enjoy 
or  dwelling-houses  now  erecting  and  building  by  him  the  ^^J*^ 

tate.*"  By  a 
subsequent  indenture  of  the  same  date,  B.  mortgaged  the  premises  in  question  to  the  plaintiff.  By 
indenture  of  the  80th  of  July,  1852,  between  £.  H.  of  the  one  part,  and  the  defendant  of  the  other 
part,  reciting  that  E.  H.  had  entered  into  seyeral  underleases  afiecdng  the  said  premises,  the  parti- 
culars of  which  were  known  to  the  defendant,  £.  H.  assigned  to  the  defendant  the  said  leasehold 
premises,  **  and  all  the  estate,  right,  title,  and  interest  of  him  the  said  K  H.  in,  to,  or  oat  of  the 
said  premises,"  for  the  residue  of  the  term  of  years  granted  by  the  aforesaid  indenture  of  lease,  sub- 
ject nevertheless  to  the  underleases  therein  referred  to.  B.  did  not  complete  the  houses  on  the  25th 
of  June,  1852,  and  no  surveyor  was  appointed.  In  July,  1852,  B.  gave  up  possession  of  the  pre- 
mises to  the  defendant  The  plaintiff  having  brought  ejectment  as  mortgagee:— ^e2(/,  in  the 
Exchequer  Chamber,  that,  assuming  there  was  a  sufficient  ckuse  of  re-entry,  and  also  a  forfeiture 
of  which  E.  H.  might  have  availed  himself,  the  indenture  of  assignment  did  not  shew  any  intention, 
or  use  sufficient  words,  to  pass  a  right  of  entry  to  the  defendant,  even  if  such  a  right  is  assignable 
under  the  8  &  9  Vict  c  106,  s.  5,  which,  senUtle^  it  is  not 

(a)  See  Hunt  v.  Bishop^  8  Exch.  675,  in  which  similar  questions 
arose  on  the  same  lease. 
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J8g4  ^     said  J.  Bishop  upon  the  said  piece  or  parcel  of  ground 
hereby  demised,  under  the  direction  and  to  the  satisfaction 
of  the  surveyor  of  the  said  K  Hunt,  and  in  all  things  con- 
formable to  the  agreement  in  that  behalf,  dated  the  29th 
of  September,  1851,  and  made  betTreen  the  said  K  Hunt 
of  the  one  part,  and  the  aaid  J.  Bishop  of  the  other  part:'' 
Provided  alwajs,  that  **  if  default  shall  be  made  in  per- 
formance of  any  of  the  covenants  herein  contained  on  the 
part  of  the  said  J.  Bishop,  his  executors,  &a,  it  shall  be 
lawful  for  the  said  E.  Hunt^  his  executors,  &c,  into  the 
said  demised  premises,  or  any  part  thereof  in  the  name  of 
the  whole  (a),  and  repossess,  retain,  and  enjoy  the  same  as 
of  his  and  their  former  estate,  this  indenture  or  anything 
herein  contained  to  the  contrary  notwithstanding/'    This 
indenture  contained  the  usual  covenants  to  repair,  paint, 
be.    By  indenture,  executed  by  the  said  J.  Bishop  on  the 
said  81st  day  of  March,  1852,  after  the  execution  of  the 
aforesaid  indenture  of  lease,  being  an  indenture  dated  the 
Slst  of  March,  1852,  and  made  between  the  said  J.  Bishop 
of  the  one   part^   and   the  plaintiff  (the  defendant  in 
error)  of  the  other  part,  after  reciting,  amongst  other 
things,  the  said  indenture  of  lease  of  the  Slst  of  March, 
1852,  the  said  J.  Bishop  did,  in  consideration  of  money 
lent,  grant  and  demise  to  the  plaintiff  the  premises  in  the 
writ  mentioned,  to  hold  the  same  to  the  plaintiff  (the  de- 
fendant in  error)  thenceforth  during  all  the  residue  then 
unexpired  of  the  said  term  of  ninety-nine  years,  except  the 
last  day  of  the  said  term,  subject  to  a  proviso  for  redemp- 
tion On  repayment  of  the  money  lent.    By  indenture,  made 
the  30th  of  July,  1852,  between  E.  Hunt  of  the  one  part, 
and  Joseph  Hunt  of  the  other  part,  reciting  (inter  alia) 
that,  by  an  indenture  of  lease,  dated  the  18th  of  February, 
1852,  and  made  between  S.  Walters  of  the  first  part,  the 
said  Joseph  Hunt  of  the  second  part,  and  the  said  E.  Hunt 
of  the  third  part,  for  the  considerations  therein  mentioned, 
S.  Walters,  at  the  request  of  J.  Hunt,  did  demise,  and  J. 

(a)  Sic. 
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Hunt  did  grant  and  denuse  nnto  E.  Hunt,  all  that  piece  ^^M^ 
or  parcel  of  freehold  land  or  ground,  situate  on  the  north 
side  of  Waltham-lane>  in  the  parish  of  Cheshunt,  in  the 
county  of  Hertford,  for  ninety-nine  years,  from  the  29th 
of  September,  1851:  also  reciting  that,  since  the  granting 
of  the  aforesaid  indenture  of  lease,  £.  Hunt  had  entered 
into  several  agreements  and  underleases,  affecting  the  said 
leasehold  premises,  the  particulars  of  which  were  known 
to  the  said  J.  Hunt:  It  was  witnessed,  that  K  Hunt,  for 
the  considerations  therein  mentioned,  did  ^^  bargain,  sell, 
assign,  transfer,  and  set  over  unto  ihe  said  J.  Hunt  all 
and  singular  the  aforesaid  leasehold  premises,  with  their 
appurtenances,  and  all  the  estate,  right,  title,  and  interest 
of  him  the  said  £.  Hunt^  in,  to,  or  out  of  the  said  premises, 
and  every  part  thereof;  To  have  and  to  hold  the  said  pre- 
mises hereby  assigned,  and  every  part  thereof,  for  the  re- 
sidue of  the  term  of  years  granted  by  the  aforesaid  inden- 
ture of  lease,  and  all  other  the  estate  and  interest  of  the 
said  E.  Hunt  therein  or  thereout;  subject,  nevertheless,  to 
the  agreements  and  underleases  hereinbefore  referred  to/' 
The  premises  comprised  in  the  last-mentioned  indenture 
included,  amongst  others,  the  premises  mentioned  in  the 
writ  It  was  also  proved,  that  the  houses  in  the  first- 
mentioned  indenture  and  in  the  writ  mentioned,  were 
not,  nor  was  either  of  them,  completed  and  finished,  fit  for 
habitation,  on  or  before  the  25th  day  of  June,  1852,  and 
that  no  surveyor  had  been  appointed.  In  July,  1852, 
Bishop  gave  up  possession  of  the  premises  to  Joseph  Hunt 
The  defendant's  counsel  submitted,  that  the  term  grant- 
ed by  the  lease  of  the  31st  of  March,  1852,  had  been  for- 
feited and  determined,  by  reason  of  the  noncompletion  of 
the  houses  by  the  25th  of  June,  1852,  and  by  the  entry  of 
the  defendant  on  the  premises  The  plaintiff's  counsel 
insisted  that  the  lease  was  still  subsisting,  because,  first, 
the  appointment  of  a  surveyor  was  a  condition  precedent 
to  the  liability  of  Bishop  or  his  assigns  to  perform  the 
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1854.  covenant;  secondly,  that  the  lease  contained  no  power  of 
re-entry;  thirdly,  that  the  assignment  by  E.  Hunt  to  J. 
Hunt  was  a  waiver  of  the  forfeiture  (if  any);  fourthly, 
that  the  right  of  entry  was  not  assignable.  The  Lord 
Chief  Baron  held  that  the  term  granted  by  the  lease  of  the 
31  St  of  March,  1852,  had  not  been  determined,  and  that 
the  plaintiff  was  entitled  to  the  possession  of  the  premises; 
and,  under  his  Lordship's  direction,  the  jury  found  a  rer- 
.  diet  for  the  plaintiffs. 

The  defendant's  counsel  having  tendered  a  bill  of  excep- 
tions to  the  above  ruluig,  the  case  was  now  argued  (a)  by 

BramtveU  {Simpson  with  him),  for  the  plaintiff  in 
error  (the  defendant  below). — First,  the  lease  of  the  31st 
March,  1852,  contains  a  clause  of  re-entry  not  only  in 
substance  but  in  terms.  Unless  the  clause  be  so  construed, 
it  is  devoid  of  meaning.  The  omission  of  the  word  re- 
enter is  immaterial,  for,  though  a  technical  term,  the  ex- 
pression is  scarcely  accurate,  because  the  lease  is  deter- 
mined by  the  election  of  the  lessor  to  repossess  the  pre- 
mises. Secondly,  a  right  of  entry  accrued  for  condition 
broken.  The  true  meaning  of  the  covenant  to  build  "  un- 
der the  direction  and  to  the  satisfaction  of  the  surveyor 
of  the  lessor "  is  that  the  lessee  will  build  according  to 
the  agreement  in  that  behalf;  and  that  if  the  lessor  thinks 
fit  to  appoint  a  surveyor,  the  lessee  shall  build  under  his 
direction  and  to  his  satisfaction.  It  will  be  argued  on 
the  other  side,  that  this  is  not  an  absolute  covenant  to 
build  at  all  events,  but  only  a  conditional  covenant  to 
build  if  a  surveyor  is  appointed.  But  the  covenant  is  for 
the  benefit  of  the  lessor,  whereas  it  is  attempted  to  be 
made  a  covenant  for  the  benefit  of  the  lessee.  The  argu- 
ment on  the  other  side  would  go  to  this  extent,  that  if  by 

(a)  Before  Coleridge,  J.,  MatUe,  J.,  Wightmafiy  J.,  CreesweUy  J.,  Erie,  J,, 
Williavis,  J.J  Tal/ourd,  J.,  and  Crompton,  J. 
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any  accident  the  lessor  omitted  to  appoint  a  surveyor  be-  ^  1854. 
fore  the  25th  of  June,  1852,  the  lessee  would  not  he  bound 
to  build  at  alL  Upon  the  same  principle,  the  lessee  would 
lose  his  right  to  build;  and  further,  the  covenants  to  re- 
pair and  paint,  &c.,  would  be  inapplicable  if  the  lessee 
built  after  the  25th  of  June,  1852,  or  before  that  time, 
but  not  under  the  direction  or  to  the  satisfaction  of  the 
lessor's  surveyor.  [Goleridgey  J. — Might  not  time  be  of 
the  essence  of  the  contract  as  against  the  lessee,  but  not 
for  him?]  The  covenant  is  only  to  repair  houses  built  in 
conformity  with  the  provisions  of  the  lease.  [Coleridge, 
J. — ^Though  the  houses  were  built  after  the  appointed 
time,  or  not  under  the  direction  of  the  lessor's  surveyor, 
they  would  nevertheless  have  been  built  under  and  sub- 
ject to  the  covenants  in  the  lease.  Crompton,  J. — Would 
it  be  a  good  plea  to  a  breach  of  covenant  for  non-repair,  to 
say  that  in  building  a  particular  part  of  the  houses  the 
lessee  did  not  follow  the  directions  of  the  lessor's  sur- 
veyor?] Suppose  a  lessee  covenanted  to  build  a  mansion 
under  the  direction  of  a  surveyor,  but  instead  of  doing 
so  he  built  a  row  of  cottages,  would  the  covenant  to  re- 
pair the  mansion  apply  to  the  cottages?  If  the  appoint- 
ment of  a  surveyor  is  a  condition  precedent  to  the  lessee's 
obligation  to  build,  he  would  commit  waste  by  building 
before  a  surveyor  was  appointed.  [Maule,  J. — ^He  might 
have  the  right,  but  not  be  compellable  to  build.]  Coombe 
V.  6reene(a)  is  distinguishable,  because  there  the  defendant 
could  not  proceed  with  the  improvements  and  additions 
until  he  was  directed  by  a  surveyor.  Jones  v.  Cannock  (b), 
and  Dallman  v.  King  (c),  are  authorities  in  point.  Thirdly, 
the  right  of  entry  was  assignable.  The  7  &  8  Vict.  c.  76, 
enabled  any  person  to  assign  a  "  right  of  entry  for  condi- 
tion broken."  That  statute  was  repealed  by  the  8  &  9 
Vict.  c.  106,  the  6th  section  of  which  enacts,  "that,  after 

(a)  11  M.  &  W.  480.        (h)  6  Exch.  713.        (c)  4  Bing.  N.  C.  104. 
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^0^'^  the  Ist  of  October,  1846,  a  contingent,  an  executory,  and 
a  future  interest,  and  a  possibility  coupled  with  an  interest 
in  any  tenements  or  hereditaments  of  any  tenure,  whether 
the  object  of  the  gift  or  limitation  of  such  interest  or 
possibility  be  or  be  not  ascertained,  aiao  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  con- 
tingent, into  or  upon  any  tenements  or  hereditaments  in 
England  of  any  tenure,  may  be  disposed  of  by  deed,*'  &a 
[Matde,  J. — That  does  not  mean  a  right  of  entry  for  a 
forfeiture,  but  a  right  of  entry  in  the  nature  of  an  estate 
or  interest,  that  is,  where  a  person  by  lapse  of  time  has 
lost  everything  except  his  right  of  entry.]  Under  the 
1  Vict,  a  26,  s.  S,  a  right  of  entry  for  condition  broken 
may  be  disposed  of  by  will 

Honymauy  (Maude  with  him)  appeared  for  the  defend- 
ant in  error,  but  were  not  called  upon  to  argua 

CoLBRiDOB,  J. — ^We  are  aU  of  opinion  that  the  direction 
of  the  Lord  Chief  Baron  was  right  If  the  term  granted 
by  the  lease  of  the  31st  of  March,  1852,  is  not  subsisting, 
it  ia  because  it  was  open  to  forfeiture.  At  present  I  will 
assume  that  there  was  a  forfeiture  in  the  time  of  Edward 
Hunt,  of  which  he  might  have  availed  himself.  Now 
-there  is  no  evidence  to  shew  that,  while  the  estate  re- 
mained in  him,  he  elected  to  re-enter,  which  he  might 
have  done  after  the  25th  of  June,  1852.  Then  the  ques- 
tion is,  whether  the  entry  of  Joseph  Huntunder  an  assign- 
ment made  to  him  subsequently  to  that  period,  put  an 
end  to  the  lease.  This  assignment,  which  is  dated  the 
30th  of  July,  18III2,  begins  by  reciting  the  original  lease 
£pom  the  ground  landlord;  it  also  recites^  that,  subse-- 
quently  to  that  lease,  Edward  Hunt  entered  into  several 
i^eements  and  underleases;  it  is  then  witnessed  that,  for 
the  considerations  therein  mentioned,  Edward  Hunt  did 
"  bargain,  sell|  assign,  transfer,  and  set  over  unto  Joseph 
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Hunt  all  and  singular  the  aforesaid  leasehold  premises,  1854. 
and  all  the  estate,  right,  title,  and  interest  of  him  the  said 
Joseph  Hunt  in,  to,  or  out  of  the  said  premises,"  &c.,  "  sub- 
ject, neyertheless,  to  the  agreements  and  underleases  here* 
inbefore  referred  to/^  If,  hy  the  operation  of  the  8  &  9 
Vict  a  106,  the  right  of  entry  supposed  to  be  in  Edward 
Hunt  was  incapable  of  passing,  there  is  an  end  of  the 
question;  but  if  it  was  capable  of  passing,  there  is  no  rea- 
son to  suppose  that  such  an  interest  was  intended  to  pass, 
or  did  in  fitct  pass.  The  assignment  contains  no  words  in 
express  terms  passing  it,  but  only  the  general  words  ^^  all 
the  estate,  right,  title,  and  interest^  &c.;  and  in  construing 
the  conveyance,  we  think  that  the  parties  had  no  inten- 
tion, and  that  there  are  no  sufficient  words  to  pass  that 
interest.  There  are  only  two  suppositions,  one,  that  the 
parties  had  knowledge  of  the  forfeiture,  the  other,  that 
they  were  ignorant  of  it.  If  it  was  known  to  them,  there 
fure  no  words  shewix^  that  knowledge,  but  on  the  contrary, 
they  recognise  the  a^eements  and  underleases,  and  con- 
vey subject  to  them.  On  the  other  hand,  if  they  did  not 
know  of  the  forfeiture,  there  is  less  reason  to  suppose  that 
they  intended  to  pass  the  right  of  entry.  Upon  this-  short 
ground,  without  entering  into  the  other  points,  we  think 
that  the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


EXCHBQUER  REPOKTS. 


Feh.i,       The  Great  Northern  Railway  Company  v.  The  Sooth 
Yorkshire  Railway  and  River  Dun  Company. 

A  bonA  fide  X  HIS  was  a  proceeding  in  error  upon  the  judgment  of 
SSmJm  e»B-  the  Court  of  Exchequer,  in  the  case  of  The  South  Yorkshire 
^tifb  l^d      Rciil'^cLy  CLnd  River  Dun  Company  v.  The  Great  Northern 

the  defendants, 

two  railway  companies.  This  deed  recited,  that  the  plaintiffs'  railways  intersect  a  certain  coal- 
field, and  that  the  defendants'  railway  communicates  with  it  near  D. ;  that  certain  agreements  had 
been  made  between  the  two  companies  for  working  each  other*s  lines,  and  the  defendants,  being 
desirous  to  make  other  arrangements  for  the  passage  of  their  engines  and  waggons  orer  the  railways 
of  the  plaintiffs,  for  the  purpose  of  carrying  coal,  upon  payment  of  a  graduated  toll  in  proportion  to 
the  quantity  of  coal  carried,  had  applied  to  and  requested  the  plaintiffs  to  enter  into  further  arrange- 
ments; but  the  plaintiffs,  whose  railways  were  largely  used  for  the  carriage  of  coal,  which  form- 
ed an  important  branch  of  their  revenues,  being  apprehensive  that  such  arrangement  might  injoii- 
onsly  affect  both  their  coal  traffic  and  general  txnffic,  had  declined  to  accede  to  such  request,  unless 
they  should  be  guaranteed  from  any  injury  present  or  future  thereupon;  and  that  the  companies,  being 
imiU>le  to  determine  upon  any  fixed  rate  of  toll  by  which  that  result  could  be  secured,  had  agreed  to 
enter  into  the  contract  contained  in  the  deed  for  the  passage  over  the  plaintifis^  railways  of  the  en- 
gines and  waggons  of  the  defendants  for  the  purpose  of  coal  traffic,  on  payment  of  the  fluctuating 
toll  thereafter  mentioned.  The  deed  then  provided,  first,  that  the  defendants  might,  for  twen^-one 
years  from  the  Ist  of  July,  1851,  pass  over  the  raOways  of  the  plaintiff^  and  have  free  use  of 
their  works  and  conveniences,  with  engines  and  waggons,  for  the  purpose  of  carrying  coal;  secondly, 
that  such  passage  should  be  had  and  made  on  payment  of  the  tolls,  and  under  such  restrictions  and 
conditions  as  were  thereafter  mentioned,  that  is  to  say,  when  the  quantity  of  coal  carried  over  any 
part  of  the  phiintififs'  railways  to  the  defendants'  railway,  and  thence  to  certain  specified  placet,  should 
not  amount  to  125,000  tons  in  the  period  of  six  calendar  months,  commencing  upon  tiie  1st  day  of 
July,  or  1st  day  of  January,  and  ending  on  the  81st  day  of  December  or  30th  day  of  June,  during 
the  said  term  of  twenty-one  years,  then  the  defendants  would  pay  to  the  pUintiffs  such  toll  for  such 
passage  for  such  period  of  six  calendar  months,  as  would,  wiUi  any  clear  profit  which  might  be 
made  by  the  plaintiffs  before  the  same  period,  after  payment  of  all  annual  and  half-yearly  charges 
for  interest  and  outgoings,  and  all  expenses  of  management  or  otherwise,  be  sufficient  to  caiable  the 
plaintifb  to  pay  such  dividends  as  might  become  payable  in  respect  of  any  guaranteed  or  preference 
stock  of  the  plaintiffs  already  issued  or  hereafter  to  be  issued  with  the  consent  of  the  defendants, 
and  also  a  clear  net  dividend  at  the  rate  of  ZL  ^er  cent,  per  annum  for  such  period  of  six  calendar 
months  upon  the  ordinary  capital  stock  for  the  time  being  of  the  plaintiffi;  and  when  the  quantity 
of  coal  for  any  such  period  of  six  calendar  months  should  exceed  125,000  tons  and  not  150,000 
tons,  such  sum  as  would  make  up  in  manner  before  mentioned  the  demand  upon  the  preference 
stock  and  8^  5s.  per  cent  upon  the  ordinary  stock ;  and  when  the  quanUty  of  coal  during  the  like 
period  of  six  calendar  months  should  exceed  150,000  tons  and  not  175,000  tons,  sach  sum  as  would 
make  up  in  like  manner  the  dividend  upon  the  preference  stock,  and  3^.  1 0«.  per  cent  upon  the  ordinary 
stock,  and  so  on  progressively  up  to  the  carriage  of  upwards  of  400,000  tons  during  any  such  period  of 
six  calendar  months,  in  which  case  the  defendants  were  to  pay  the  plaintiflb  such  sum  as,  together 
with  the  clear  profits  made  by  the  phuntiffs  during  the  same  period,  would  pay  the  dividends  upon 
the  preference  stock  and  61.  per  cent,  upon  the  ordinary  stock.  The  deed  Uien  went  on  to  provide 
with  respect  to  the  calcuUtions  of  the  number  of  tons,  ftc.,  and  that,  if  the  payment  made  by  the 
defendants  for  any  period  of  six  months  once  made  up  iL  10«.  per  cent,  upon  the  ordinary  stock  of 
the  plaintiffs,  it  should  never  otherwise  recede: — HeU^  on  error,  affirming  Uie  judgment  of  the  Court 
below,  that,  in  an  action  upon  this  deed  for  tolls  for  the  use  of  the  phuntiffii*  line,  the  contract  was 
not  objectionable  as  being  ultra  virei,  but  that  it  was  one  which  the  companies  were  competent 
to  enter  into,  and  valid  in  law. 
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RaUwatf  Compomy  (a).  The  case  was  argued  (Nov.  28  and 
29,  1853)  by  BramweU  for  the  plaintiffs  in  error,  and  by 
Sir  F.  KeUy  for  the  defendants  in  error  (6).  The  nature 
of  the  arguments  sufficiently  appears  from  the  report  of 
the  case  in  the  Court  below,  and  from  the  judgment  of 
this  Court  The  following  additional  case  of  Shrew^mry 
and  Birmingham  Railway  Company  v.  London  and  North 
Western  Baiiway  Compam^y,  and  the  Shropshire  Union 
Railways  and  Canal  Company  (c),  was  cited.  The  Court 
took  time  to  consider  their  judgment,  which  was  now  de- 
livered by 
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CoLEBinoE,  J. — The  question  in  this  case  arises  upon  an 
agreement  between  two  railways,  which  must  be  taken 
to  have  been  made  bon&  fide  for  the  purpose  of  permit- 
ting the  plaintiffs  to  become  carriers  of  coals  in  their 
own  carriages  upon  the  railway  of  the  defendants,  but  ob- 
jected to  as  invalid,  because  its  terms  are  such  as  are  be- 
yond the  competency  of  the  contracting  parties  to  bind 
themselves  to. 

By  the  87th  section  of  the  Railways  Clauses  Consolida- 
tion Act,  one  Baiiway  Company  is  empowered  to  contract 
with  another  for  the  passage  over  or  along  the  line  of  that 
other  of  its  engines,  coaches,  waggons,  or  other  carriages, 
upon  the  payment  of  such  tolls,  and  under  such  conditions 
and  restrictions,  as  may  be  mutually  agreed  upon.  There 
is  no  doubt  that  the  agreement  in  question  is  a  contract, 
within  the  first  part  of  this  sentence;  it  is  a  contract,  the 
object  of  which  is,  and  by  which  it  is  provided,  that  the 
plaintiffs  may  pass  their  carriages,  laden  with  coals,  over 
the  line  of  the  defendants;  and,  so  far  as  its  purpose  and 


(a)  Ante,  p.  66,  where  the 
pleadings  are  set  out 

(b)  Before  Coleridge,  J.,  MauUf 
J.,  Wtffhiman,  J.,   Oreuwdl,  J., 
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Erle,J.,Willtam$yJ,,  Talfourd,  J., 
and  Crompton,  J. 
(c)  17  Jur.  846. 
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general  stipulations  provide  for  effecting  this,  it  is  clearly 
a  contract  which  the  two  bodies  were  competent  to  enter 
into. 

But  it  is  a  condition  imposed,  upon  which  the  yaliditj 
of  the  contract  depends,  that  this  use  of  the  line  shall  be 
granted  upon  payment  of  tolls;  under  which  word,  by  sect. 
3  of  the  same  Act,  may  be  included,  not  merely  tolls 
strictly  so  called,  but  also  "  any  rate  or  charge,  or  other 
payment,  payable  under  the  special  Act,  for  any  passenger, 
animal,  carriage,  goods,  merchandise,  articles,  matters,  or 
things  conveyed  on  the  railway."    The  special  Act  in  the 
present  case  is  the  10  &  1 1  Vict.  c.  ccxci.,  but  the  payments 
reserved  under  this  agreement  are  not  to  be  found  or  made 
payable  under  any  section  of  this  Act;  and  therefore  these 
words  of  extension  may  be  thrown  out  of  consideration, 
except  so  far  as  they  may  be  thought  to  affect  the  inter- 
pretation of  the  word  "toUa"    The  question  will  turn 
upon  the  meaning  of  that  word,  and  it  may  be  convenient 
to  determine  this  before  we  proceed  to  the  special  facts 
to  which  that  meaning  will  have  to  be  applied.     The  3rd 
section  above  referred  to  clearly  does  not  in  any  way  limit 
or  restrain  the  construction  of  the  word  tolls, — ^it  does  not 
assume  to  define  it;  it  merely  specifies  certain  payments, 
which  it  shall  be  held  to  include,  even  if,  per  se,  they  could 
not  be  brought  within  any  correct  definition  of  it    Fur- 
ther, it  is  necessary  to  extend  the  construction  beyond  the 
strict  technical  meaning  of  toll  per  se;  for  toll  per  se, 
without  the  addition  of  thorough  or  traverse,  or  some  ad- 
junct, applying  it  to  the  passage  of  goods  or  passengers, 
would  be  simply  insensible  with  reference  to  a  railway. 
It  must  clearly,  therefore,  mean  at  least  a  payment^  the 
consideration  of  which  is  the  passage  of  passengers,  car- 
riages, or  goods  on  the  railway.    Nor  does  it  seem  neces- 
sary that  such  payment  should  be  limited  to  any  single 
sum  for  each  passenger,  carriage,  or  parcel,  as,  at  common 
law,  no  objection  could  be  made  to  a  payment  by  the  score 


HILARY  VACATION,   17  VICT. 


645 


or  the  hundred  for  sheep  or  cattle  over  a  bridge,  or  through 
the  soil  of  another,  by  way  of  toll  thorough  or  toll  traverse; 
so,  we  think  a  payment  by  the  score,  or  hundred,  or  thou- 
sand of  tons  of  coals  would  not,  merely  because  so  aggre- 
gated, be  less  a  toll  within  the  meaning  of  this  section 
than  a  payment  by  a  single  ton.  Indeed,  if  it  were,  it 
would  be  difficult  to  see  how  the  payment  by  a  single  ton 
could  be  supported,  for  that  is  an  artificial  division  of  quan- 
tity, capable  of  subdivision.  And  in  this  way  the  argu- 
ment might  be  pushed  down  to  the  smallest  measure  of 
the  article  to  be  paid  for,  and  any  such  technical  rule 
would  be  found  so  inconvenient  as  to  make  its  application 
absurd. 

And  as  in  respect  of  quantities  common  sense  and  con- 
venience and  the  circumstances  of  each  particular  sub- 
ject of  conveyance  must  be  looked  to,  so  we  think  with 
regard  to  variations  in  the  rate  of  payment;  it  does  not 
seem  essential  to  a  payment  for  twenty  tons  being  a  toll, 
that  it  is  not  exactly  the  double  of  the  payment  for 
ten;  that  a  very  large  quantity  of  one  article  should  pass 
over  a  line  of  railway  may  be  proportionately  more  or  less 
beneficial  or  injurious,  may  be  proportionately  more  or 
less  expensive  to  the  owners  of  the  line  than  a  smaller, 
according  to  circumstances;  and  according  as  these  cir- 
cumstances operate,  the  rate  of  payment  should  or  should 
not  vary  with  the  quantity,  if  the  rules  of  common  sense 
or  justice  are  to  prevaiL  At  all  events,  the  payment 
would  not  be  more  or  less  a  toll  in  consequence  of  such 
variation. 

Rejecting,  therefore,  the  quantities  on  which  the  pay- 
ments are  imposed,  and  their  proportionate  arithmetical 
equality  to  the  quantities,  as  not  essential  to  such  pay- 
ments being  tolls,  there  only  remains  the  consideration 
for  the  payment,  which  must  unquestionably  be  the  pass- 
ing of  the  goods  or  other  articles  on  the  line.     The  line  is 
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constructed  for  this  purpose  and  this  only;  the  goods  or 
other  articles  are  placed  on  it  for  this  purpose  only;  the 
toll  is  given  as  a  remuneration  for  this;  uid  no  payment 
can  properly  be  considered  as  a  toll  which  is  not  paid  as 
the  remuneration  for  this.  Thus,  if  a  special  Act  merely 
authorised  the  taking  of  toll  for  the  passage  of  goods  on  a 
line,  and  A.  brought  1,000  tons,  and  B.  500  to  be  passed 
on  it,  and  the  Company  should  stipulate  for  gross  sums 
for  the  whole  quantities  from  each,  this  would,  in  our 
opinion,  be  a  taking  of  toll,  and  these  sums  would  not  be 
less  tolls  merely  because  the  Company  should  stipulate  for 
sums  not  regulated  in  proportion  to  the  respective  quan- 
tities to  be  passed  by  A.  and  B.:  other  objections  might  or 
might  not  be  taken  according  to  circumstances  in  conse- 
quence of  the  inequality,  but  such  inequality  would  not 
per  se  alter  the  character  of  the  payments  and  make  them 
cease  to  be  tolls. 

We  may  now  apply  this  reasoning  to  the  case  before  us,  re- 
membering that  we  are  dealing  with  a  contract  which  must 
be  assumed  to  be  bon&  fide,  made  with  the  purpose  which 
appears  on  the  face  of  it,  and  not  colourably  for  any  other. 
It  appears,  then,  that  the  defendants^  lines  intersect  the 
South  Yorkshire  Coal  Field,  and  form  the  means  by  which 
the  produce  of  such  coal  field  may  be  transported  to  dis- 
tant places  for  consumption; — ^that,  the  plaintiffs'  lines 
communicating  with  the  lines  of  the  defendants,  the  for- 
mer were  desirous  of  making  arrangements  with  the  latter 
for  the  passage  over  their  lines  of  the  engines  and  carri- 
ages of  the  plaintiffs,  for  the  purpose  of  carrying  coal,  upon 
payment  of  a  graduated  toll  in  proportion  to  the  quantity 
carried;  that  the  carriage  of  coal  forming  an  important 
branch  of  the  defendants'  revenue,  they  were  apprehensive 
that  such  arrangements  might  injuriously  affect  both  their 
coal  trafiic  and  general  traffic,  and  therefore  declined  to 
accede  to  them  unless  they  should  be  guaranteed  from  in- 
jury therefrom ;  and  that,  as  the  two  companies  were  unable 
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to  determine  upon  any  fixed  rate  of  toll  by  which  that 
could  be  secured,  thej  had  agreed  to  enter  into  a  contract 
for  tolls  to  fluctuate  as  the  contract  thereaflber  specifies. 

Thus  far  we  gather  this,  that  the  plaintiffs,  not  content 
to  send  their  goods  in  the  ordinary  way  on  the  defendants' 
line,  are  desirous  of  entering  into  a  contract  authorised  by 
the  87th  section  before  referred  to,  and  of  being  allowed 
to  be  carriers  themselves  on  the  defendants'  line,  of  an 
article  which  the  defendants  themselves  were  largely  car- 
rying on  their  own  account.  The  contract  which  the 
plaintiffs  desired  to  enter  into  was  clearly  then  a  contract 
for  carrying— one  authorised  by  the  Act— one  upon  which 
tolls  would  lawfully  become  payable.  But  the  defendants 
were  not  bound  to  enter  into  such  contract,  and  they  had 
a  right  to  stipulate  for  a  payment  in  respect  of  the  car- 
riage sought  for,  either  such  in  amount  or  so  graduated 
as  to  secure  them  from  injurious  consequences.  Suppos- 
ing that  they  could  have  arrived  at  that  result  by  a  rate 
of  payment  fixed  under  all  circumstances,  exceeding  in 
any  degree  what  they  charged  other  persons,  could  it  have 
been  said  that  this  was  not  a  toll,  because  security  from 
certain  injurious  results  was  an  element  considered  in 
fixing  the  amount?  Supposing  it  had  been  apprehended 
that  the  plaintiffs'  carriages,  or  the  goods  to  be  loaded  in 
them,  had  a  peculiarly  injurious  effect  on  the  permanent 
way  of  the  defendants,  and  they  had  increased  the  charge 
to  meet  that  injury,  would  not  this  still  have  been  a  toll? 
But  if,  in  these  cases,  that  could  not  have  been  denied, 
why  should  the  payment,  being  fluctuating,  or  the  desire 
to  be  saved  from  contingent  injury  to  their  own  traffic 
having  influenced  the  amount,  make  any  difference;  the 
payment  would  still  appear  to  be  for  passage,  and  passage 
would  have  been  the  object  of  the  contract? 

We  pass  on  now  to  the  terms  of  the  contract  as  to  re- 
muneration. They  are  these  in  substance :  the  toll  is  to  be 
calculated  for  periods  of  six  months;  if  in  any  six  months 
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less  than  125,000  tons  of  coal  be  carried,  the  plaintiffs 
are  to  pay  such  a  sum  as  will  enable  the  defendants  to 
pay  the  dividends  guaranteed  on  their  preference  shares, 
and  3  per  cent,  on  the  calls  paid  up  on  their  ordinary 
shares,  less  the  clear  profits  which  they  may  themselves 
make  in  the  same  six  months  on  their  own  undertaking; 
this  sum  of  3  per  cent,  is  gradually  advanced,  according 
to  the  increased  quantity  of  coals  carried,  till  it  reaches  6 
per  cent,  which  it  attains  when  the  quantity  is  advanced 
to  400,000  tons  or  upwards;  the  advances  in  quantity  are 
by  sums  of  25,000  tons,  with  a  provision  that  any  increase 
less  than  that  amount  in  any  six  months  shall  be  carried 
to  the  credit  of  the  next  six  months;  and  there  is  also  a 
provision  that>  if  the  advance  in  quantity  shall  ever  raise 
the  dividend  to  be  paid  to  U.  lOs.,  the  toll  shall  thence- 
forth never  fall  below  the  sum  which  will  enable  the  de- 
fendants to  pay  that  dividend. 

Upon  these  terms  it  is  objected,  first,  that  if  only  a 
single  ton  be  carried,  still  3  per  cent,  on  the  paid  up 
capital  will  have  to  be  paid  by  the  plaintifis;  secondly, 
that  for  any  excess  of  quantity  beyond  400,000  tons,  no- 
thing is  to  be  paid;  thirdly,  that  if  the  defendants  should, 
by  their  own  undertaking,  make  such  clear  profits  as  will 
enable  them  to  pay  the  dividends  stipulated  for,  according 
to  the  respective  quantities  of  coals  carried,  the  plaintifis 
will  pay  nothing;  fourthly,  that,  by  deducting  only  the  clear 
profits  from  the  sum  to  be  secured  by  the  plaintiffs,  they 
are  in  fact  responsible  for  all  the  outgoings,  and  the  de- 
fendants are  relieved  from  all  necessity  of  care  and  economy 
in  their  expenditure  and  management.  These  objections 
are  not  aU  founded  in  fact;  for  example,  as  to  the  second, 
it  may  be  answered,  that  it  is  only  a  mode  of  reducing  the 
rate  per  ton  where  the  total  quantity  exceeds  400,000,  so 
as  to  bring  the  total  sum  paid  to  the  same  as  that  paid  for 
400,000,  still  that  for  every  ton  something  is  paid.  As, 
if  I  agree  to  carry  100  tons  for  9d.  the  ton,  and  150  for 
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6d.,  the  same  amount  will  be  paid  in  both  cases,  and  yet 
something  is  paid  for  each  ton.  But,  assuming  all  the 
objections  to  be  founded  in  fact,  they  have  no  force  in  the 
argument,  unless  they  prove  the  payment  not  to  be  tolls, 
that  is,  payment  for  the  passing  of  goods,  carriages,  or 
passengers;  the  terms  agreed  on  may,  in  certain  extreme 
or  even  in  probable  cases,  be  attended  ii?ith  the  conse- 
quences stated;  and  that  they  maybe  so  is  evidence  of  the 
character  properly  to  be  attributed  to  the  payment,  more 
or  less  strong,  according  to  their  probability  and  import- 
ance, but  it  is  only  evidence,  or  a  ground  of  inference;  if 
the  true  character  of  the  payment  is,  that  it  is  made  as  a 
compensation  for  the  passing  of  the  goods,  it  will  be  a  toll ; 
and  however  improvident  a  bargain,  however  injurious  to 
the  plaintiffs,  or  unfairly  advantageous  to  the  defendants, 
however  it  may  be  attended  with  unforeseen  and  preju- 
dicial consequences,  still  the  directors  of  both  companies 
were  authorised  to  make  the  agreement,  and  it  must  bind. 

And,  upon  consideration,  we  agree  with  the  majority  of 
the  Court  below,  that  this  is  the  true  character  of  the  pay- 
ment In  ascertaining  the  rate  of  toll  per  ton,  the  parties 
had  a  perfect  right  to  consider  the  danger  which  the  de- 
fendants apprehended  as  a  possible  result  to  their  own 
traffic  from  agreeing  to  the  plaintiffs'  proposals;  they  tried 
to  arrive  at  a  security  from  this  by  a  fixed  rate,  and  they 
could  not;  had  the  defendants  stipulated  for,  and  the 
plaintiffs  agreed  to,  some  extravagant  sum,  in  order  to  be 
sure  of  that  result,  consequences  as  unreasonable  and  in- 
convenient might  Jiave  followed,  and  yet  the  bargain  would 
have  been  unimpeachable.  They  have  arrived  at  it  by  a 
system  of  graduated  tolls;  but  once  admit,  that,  in  making 
the  bargain,  that  result  might  properly  be  an  object  in 
view,  and  whether  it  is  arrived  at  in  one  or  the  other  way 
seems  immaterial. 

Suppose,  in  the  negotiation,  all  the  objections  now  urged 
had  been  brought  forward,  they  would  probably  have  been 
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over-ruled  by  the  answer,  that  there  was  no  reason  to  be 
influenced  by  them,  or  to  guard  against  them,  because 
there  was  none  to  apprehend  that  in  fact  they  would 
arise;  as  to  the  first,  it  might  have  been  said  by  the  plain- 
tiffs, if  the  quantity  we  are  likely  to  carry  in  any  six 
months  should  be  nominal,  we  shall  carry  none,  and  re* 
lieve  ourselyes  from  all  payment;  but  we  know  by  our  en* 
gagement,  that  we  are  sure  to  carry  a  large  quantity;  as 
to  the  second,  the  defendants  might  have  said,  we  have 
no  expectation  you  will  ever  exceed  400,000  tons  in  any 
six  months,  but  if  you  do,  we  may  well  afford  to  diTniniah 
our  rate,  so  as  to  make  your  total  payment  the  same  as 
before;  as  to  the  third,  both  parties  may  have  known  well 
enough,  that  there  was  no  reasonable  e3q>ectation  of  the 
defendants  being  able  to  pay,  or  nearly  to  pay,  the  divi- 
dends stipulated  for  out  of  the  profits  of  their  own  under- 
taking. And  so  the  other  objections  may  have  been  dis- 
posed o^  in  fact,  by  the  parties  who  were  cognisant  of  all 
the  circumstances,  and  were  seeking,  as  men  of  business, 
to  come  to  a  practical  conclusion.  Though  the  conse- 
quences of  a  contract  are  veiy  properly  to  be  considered 
in  determining  its  character,  yet  such  as  are  remote  or  im- 
probable ought  not  to  be  allowed  much  weight;  for,  in 
truth,  they  do  not  much  influence  the  parties  in  form- 
ing it 

Upon  the  whole,  we  are  of  opinion  that  this  contract 
was  one  which  the  directors  were  competent  to  make; 
and  that  the  judgment  of  the  Court  below  ought  to  be 
afiirmed. 

Judgment  affirmed. 
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Bush  v.  Pox  and  Othera  ^^^  2. 

XiRROR  on  a  bill  of  exceptions. — ^The  declaration  stated,  Case  for  the  in- 
that  the  plaintiff  was  the  first  inventor  of  a  certain  man-  ^^t"fOT  «1[m- 
ner  of  new  manufacture,  to  wit,  a  certain  invention  of  pwemento  in 

,  '  the  meani  o^ 

''  improvements  in  the  means  of,  and  m  the  apparatus  for,  and  in  the  ap- 

building  and  working  under  water.''    It  then  stated  the  bSwing  md 

grant,  on  the  21st  of  September,  1841,  of  letters  patent  ^J^°?h^ 

to  the  plaintiff  for  his  said  invention ;  that  a  specification  "  that  the  in- 

Tention  was  not 

was  enrolled  on  the  19th  of  March,  1842;  and  that  the  anmventionof 
defendants  infringed  the  patent.  ncr  of  new*^" 

Plea  (inter  alia),  that  the  supposed  invention  was  not  ^°^^^ 
an  invention  of  a  certain  maimer,  of  new  manufacture,  tionoommenoed 
modo  et  form&. — Upon  which  issue  was  joined.  the  invention 

At  the  trial,  before  PoUocky  C.  B.,  at  the  London  Sittings  m^a^jup- 
after  Michaelmas  Term,  1852,  the  plaintiff  gave  in  evi-  p^ata*  for  , 

,  ,  working  under 

dence  the  patent  and  specification,  the  latter  of  which  was  wateivm  order 

^11  to  prcNlnce  ez- 

as  follows :—  cavations  and 

building  found- 
"My  invention  relates  to  means  and  apparatus  for  working  under  ftiow  of  light- 
water,  in  order  to  produce  excavations  and  building  foundations  of  xJ^n  describ- 
lighthouses,  piers,  jetties,  and  other  structures  under  water.  And  in  ed  the  inren- 
order  that  the  invention  may  be  most  fuUy  understood  and  readily  *><*"»  ^1"<^1>  ^^' 
carried  into  effect^  I  will  proceed  to  describe  the  drawing  hereunto  JJ^  cJssron  or 
annexed,    figure  1  represents  the  elevation  or  an  external  view  of  cylinder  divid- 

a  caissoon,  having  my  improvements  applied  thereto.    Figure  2  r©-  «?  ^^  seycral 

air-tight  com- 
partments or 
chambers,  into  which  compressed  air  was  forced.  This  caissoon  being  sunk  in  the  water,  woikmen  de- 
scended uul  excavated  in  the  lowest  chamber,  mitil  the  caissoon  sunk  to  a  sufficiently  solid  bottom, 
when  the  chambers  were  suocessiyely  filled  with  concrete,  and  thus  the  caissoon  formed  part  of  the 
foundation  of  the  building.  The  specification  daimed  "  the  mode  of  constructing  the  interior  of  a 
caissoon  in  such  manner  that  the  workpeople  may  be  supplied  with  compressed  air,  and  be  able  to 
raise  the  materials  ezcaTated,  and  to  make  or  construct  foundations  and  buildings  as  abore  describ- 
ed." It  appeared  firom  the  evidence  at  the  trial,  that  the  construction  of  the  caissoon  and  use  of 
compressed  air  was  not  new,  but  the  apparatus  had  never  been  applied  to  excavations  under  water, 
and  the  use  of  the  caissoon,  as  part  of  tne  permanent  structure,  was  noveL  The  Judge  told  the  jury 
tliat,  if  they  believed  the  evidence,  the  invention  was  not  an  invention  of  any  manner  of  new  manu- 
fiicture,  and  that  they  ought  to  find  a  verdict  for  the  defendants.  On  a  bUl  of  exceptions  to  this 
ruling, — Heldj  that  as  the  claim  in  the  specification  included  the  mode  of  constructing  the  interior 
of  a  caissoon  in  such  manner  that  workmen  may  be  supplied  with  compressed  air,  and  as  that  part 
of  the  invention  was  not  new,  the  ruling  of  the  learned  Judge  was  correct 
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1854.  presents  a  section  of  figure  1,  by  which  the  mode  of  arranging  and 
combining  the  apparatus  for  working  according  to  my  invention 
will  be  readily  traced.  AAA.  is  thp  caissoon,  which  is  constmcted 
of  a  series  of  cast-iron  plates  affixed  to  each  other  by  flanges,  by  the 
aid  of  the  screws,  bolts,  and  nuts.  This  caissoon  will  be  made  of  a 
height  depending  on  the  depth  of  water,  and  also  on  the  depth  to 
which  the  lower  part  is  to  be  sunk  before  it  comes  to  that  solidity  of 
bottom  as  will  be  proper  for  commencing  the  building  or  foundation 
for  the  building.  The  interior  of  the  caissoon  is  divided  into  several 
compartments,  the  nature  and  use  of  which  I  ^vnll  now  describe. 
The  lower  part  of  the  caissoon  is  open,  and  the  lower  chamber 
marked  No.  1,  is  that  in  which  the  workpeople  work,  and  is  in 
this  respect^  when  under  water,  similar  in  its  use  to  a  diving  bell,  as 
the  workmen  receive  a  constant  supply  of  air  (in  the  chamber  Na  1) 
which  will  be  in  a  state  of  pressure,  depending  on  the  depth  to  which 
the  chamber  No.  1  of  the  caissoon  is  sunk  below  the  water's  snr&ce ; 
this  chamber  No.  1  is  formed  by  the  partition  BB.,  which  is  composed 
of  a  series  of  plates  of  cast-iron,  affixed  together  by  their  flanges, 
and  by  screw  bolts  and  nuts,  the  upper  portion  of  the  partition 
having  a  manhole  C,  with  a  suitable  valve  D.,  which,  when  on  its 
seat^  may  be  securely  fixed  by  screws  and  other  means,  as  are  well 
understood  by  engineers,  so  as  to  make  it  air  and  water  tight  when 
required;  and  it  will  be  seen  that  the  partition B.  constitutes  a  floor 
of  the  next  chamber:  and  it  should  be  stated,  that  the  joints  of  the 
caissoon,  and  of  the  various  partitions  and  floors  and  other  parts,  are 
all  to  be  made  water  and  air  tight,  as  is  well  understood  by  engineers 
in  putting  together  similar  works,  therefore  will  not  require  to  be 
described  in  this  specification.  EE.  is  another  partition  put  together 
the  same  as  that  BB.,  thus  producing  the  chamber  No.  2  between 
the  partitions  ER  and  BB.  FF.  is  another  floor  or  partition,  put 
together  in  the  same  manner  as  those  at  EE.  and  BB  There  are 
two  manholes  G.  and  H.,  which  are  respectively  closed  by  the  valves 
L  and  J.,  such  valves  being  capable  of  being  closed  water  and  air 
tight^  by  screws  and  other  means,  as  are  well  understood  by  en^neers. 
To  the  underside  of  the  manhole  H.  is  affixed  the  trunk  EL,  having 
at  its  lower  end  the  valve  L.  as  is  shewn,  and  M.  is  a  cock  to  allow 
air  to  pass  into  that  trunk,  in  order  that  the  air  therein  may  become 
as  compressed  as  that  contained  in  the  chambers  No.  1  and  No.  2. 
The  object  of  this  trunk  is  to  enable  a  workman  to  enter  into  and  pass 
from  the  chamber  No.  2  to  the  chamber  No.  3,  with  as  little  waste 
of  compressed  air  as  possible;  the  valve  L.  being  dosed,  and  the  stop 
cock  dosed,  the  valve  I.  is  to  be  opened  when  a  workman  entera  the 
trunk ;  the  valve  I.  is  again  dosed  and  made  tight,  when  the  workmen 
within  the  trunk  will  open  the  cock  M.,  by  which  the  pressure  of  the 
air  in  the  trunk  K.  will  be  equalised  with  that  in  the  chamber  No.  2, 
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when  the  valve  L.  maj  be  opened,  and  the  workmen  desoend  into  1854. 

the  chamber  No.  2.  It  should  be  remarked,  that^  although  from  the 
manner  of  making  the  section  of  the  apparatus  shewn  in  fignre  2,  it 
appears  that  the  tronk  K.  is  on  the  same  plane  as  the  opening  into  the 
chamber  No.  2:  such  is  not  the  fact,  for  the  trunk  K.  is  nearer  to  the 
side  of  the  caissoon,  as  shewn  in  the  plan  of  chamber  floor  at  FF.,  in 
figore  3,  and  out  of  the  way  of  the  valve  to  the  chamber  No.  1. 
On  the  chamber  floor  FF.  is  constructed  the  chamber  No.  3,  which 
rises  up  to  any  required  height  above  the  level  of  the  water,  so  as  to 
exclude  the  water  from  entering  into  that  part  of  the  caissoon,  or 
into  the  chambers  No.  3  or  No.  2.  There  is  a  fourth  chamber  form- 
ed at  the  upper  part  of  the  caissoon,  marked  No.  4^  which  is  dosed 
at  the  upper  part  by  two  manholes  RR. ;  hence  it  will  be  seen  that 
the  chamber  No.  3  is  the  only  one  which  is  generally  open  to  the 
outer  atmosphere^  excepting  at  low  water,  when  the  chamber  No.  4 
is  open  to  the  outer  atmosphere,  by  means  of  the  valves  NN.,  which 
are  kept  in  their  places  or  removed  from  their  seats  by  the  rods  OO. 
passing  through  stuffing  boxes  SS.  into  the  chamber  No.  3.  PP. 
are  pipes  or  tubes  rising  to  the  upper  part  of  the  chamber  No.  4,  and 
at  their  lower  ends  they  are  connected  to  air  pumps,  one  of  which  is 
shewn  at  Q.,  affixed  on  the  chamber  floor  F.,  figure  2,  it  being  work- 
ed by  a  crank  and  fly  wheel  as  is  shewn. 

Having  thus  explained  the  mode  of  arranging  the  parts  of  the  ap- 
paratus, I  will  describe  the  manner  of  using  the  same.  The  cham- 
bers. Nob.  2,  3,  and  4,  being  full  of  air,  the  valves  NN.  are  to  be  kept 
dosed,  and  the  caissoon  is  to  be  floated  out  to  the  place  where  it  is  to  be 
used.  The  valves  NN.  are  to  be  opened,  and  the  water  will  flow  into 
the  diamber  No.  4,  and  the  lower  end  of  the  caissoon  descends  below 
the  water,  and  the  chamber  No.  1  will  also  be  filled  therewith,  but 
the  chambers  Nos.  2  and  3  will  be  kept  free  from  water,  the  valve  0. 
at  the  upper  part  of  the  chamber  No.  1  having  been  dosed  before 
putting  it  afloat.  The  caissoon  having  been  lowered  down  into  its 
position,  workmen  are  to  be  lowered  down  or  are  to  descend  by  lad- 
ders into  the  chamber  No.  3  of  the  caissoon,  some  of  them  descend- 
ing into  the  chamber  No.  2,  the  valve  over  the  manhole  GH.  is  then 
made  &st^  and  the  pumps  set  to  work,  by  which  the  air  is  compressed 
to  a  degree  proportioned  to  the  depth  to  which  that  chamber  is  sunk 
below  the  surface  of  the  water,  when  the  valve  on  the  opening  into 
the  chamber  No.  1  is  opened,  and  the  pumps  are  kept  constantly  at 
work,  which  will  keep  the  water  out  of  the  chamber  No.  1,  in  a 
similar  manner  to  which  water  is  kept  out  of  a  diving-bell,  and  the 
workmen  will  be  enabled  to  descend  into  the  chamber  No.  1,  and  ex- 
cavate the  sand  or  earth,  and  throw  it  into  the  chamber  No.  2;  and, 
when  a  considerable  quantity  of  sand  or  earth  has  been  raised  into 
the  chamber  No.  2,  the  workmen  ascend  into  the  chamber  No.  2,  and 
close  the  valve  at  C.  into  the  chamber  No.  1,  the  valve  J.  over  the 
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1864.  manhole  G.  of  the  chamber  No.  2  is  opened,  the  air  in  l^e  diamber 
No.  2  being  allowed  to  escape  gradually,  so  as  to  equalise  the  preeBore 
of  the  air  in  the  chamber  No.  2  with  that  of  the  outer  atmosphere. 
The  earth  or  sand  in  the  chamber  No.  2  is  then  to  be  raised  out  of 
the  caissoon  through  the  manhole  G.,  and  through  the  chamber  No. 
3,  by  suitable  tackle  and  buckets ;  and  in  this  manner  is  the  sand  and 
earth,  to  be  raised  from  the  bottom  into  the  chamber  Na  2,  and 
thence  away  through  the  chamber  No.  3,  the  caissoon  progressiveLy 
mnking  till  it  oomes  to  a  sufficiently  solid  bottom  to  allow  of  com- 
mencing the  foundation  of  concrete  or  other  materials,  or,  if  the  bot- 
tom be  a  rock,  then  by  masonry,  till  the  chamber  Na  1  is  considerably 
filled  therewith;  then  the  chamber  partition  or  floor  BR  is  to  be  re- 
moved, and  the  building  continued,  and  if  it  be  well  done  it  will  pre- 
vent the  flow  of  water,  and  then  the  whole  of  the  interior  works  of 
the  caissoon  may  be  removed,  and  the  building  continued,  and  the 
upper  part  of  the  caissoon  may  be  removed  above  water  mark,  or  re- 
main and  constitute  an  external  casing  to  the  building.  It  has  been 
above  stated,  that  the  air  pumps  receive  a  supply  of  air  from  the 
chamber  No.  4^  by  the  pipe  PP. :  the  object  of  this  arrangment  is  to 
take  advantage  of  the  compression  of  air  which  may  be  obtained  by  the 
rising  of  the  water  in  that  chamber,  and  thus  to  save  labour  in  using 
the  pumps,  as  they  will  be  working  with  compressed  ur;  for,  it  will 
be  evident  that  if  the  valves  NN.  be  placed  in  a  position  to  be  above 
water  line  at  low  water  mark,  atmospheric  air  will  enter  and  fill  the 
chamber  No.  4;  and  when  the  water  rises,  the  air  within  the  cham- 
ber No.  4  will  be  compressed  in  proportion  to  the  rise  of  the  water 
therein ;  at  the  same  time  there  are  to  be  stop  cocks  on  the  pipes  or 
tubes  from  the  chamber  No.  4^  in  order  to  stop  them,  should  the  sup- 
ply be  exhausted,  and  ways  opened  from  the  chamber  Na  3  into  the 
pump,  for  the  supply  of  air  thereto. 

Having  thus  described  the  nature  of  my  invention,  and  the  man- 
ner of  performing  the  same,  I  would  have  it  understood,  that  I  do 
not  confine  myself  to  the  precise  details  shewn,  provided  the  peculiar 
character  of  my  invention  be  retained ;  but,  what  I  daim  is  the  mode 
of  constructing  the  interior  of  a  caissoon,  in  such  manner  that  the 
workpeople  may  be  supplied  with  compressed  air,  and  be  able  to 
raise  the  materials  excavated,  and  to  make  or  construct  foundationB 
and  buildings  as  above  described.'' 

The  plaintiff,  who  was  called  as  a  witness,  described  his 
invention  to  consist  in  a  particular  mode  of  building 
foundations  and  structures  under  water,  and  in  the  use 
and  adaptation  of  a  caissoon  and  apparatus  for  that  pur- 
pose, such  caissoon  becoming  part  of  the  foundation  or 


(a)  The  plaintiff  gave  in  evi-  ing  the  foundationB  of  the  new 
dence  a  copy  of  a  paper  read  by  bridge  across  the  Medway  at  Bo- 
one of  the  defendants  at  the  In-  Chester,  and  which  was  similar  to 
stitntion  of  Civil  Engineers,  on  the  mode  described  in  the  plain- 
the  pneumatic  method  adopted  tiff's  specification, 
by  the  defendants  in  construct- 
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other  permanent  Btructure.  He  complained  of  what  the  1854. 
defendants  had  done  in  laying  the  foundations  of  Roches- 
ter Bridge  as  an  infringement  of  his  patent  (a).  On  cross- 
examination,  the  defendants  gave  in  evidence  a  copy  of 
the  specification  of  a  patent  granted  to  Lord  Cochrane  for 
an  apparatus  to  facilitate  excavating,  sinking,  and  mining. 
The  material  parts  of  that  specification,  which  was  enrolled 
on  the  20th  of  May,  1831,  are  as  follows: — 

''My  invention  consists  in  an  apparatus  (hereinafter  described)  for 
compressing  atmospheric  air  (into  and  retaining  the  air  so  com- 
pressed) within  the  interior  capacity  of  subterranean  excavations, 
sinkings,  or  mines,  or  within  those  portions  of  that  capacity  where 
the  operations  of  excavating,  sinking,  and  mining  are  going  on,  in 
order  that  the  additional  eLastidty  giv^i  to,  and  maintained  in,  the 
included  air  by  aid  of  my  apparatus,  (over  and  above  the  ordinary 
and  natural  elasticity  of  the  atmospheric  air  which  is  contained  in 
excavations  and  mines),  may  counteract,  in  part  or  wholly,  the  ten- 
dency of  superincumbent  water  (or  of  such  superincumbent  earth  as 
is  rendered  semifluid  by  admixture  with  water)  to  flow  by  gravita- 
tion into  such  excavations,  which  (as  aforesaid)  are  filled  with  com- 
pressed air,  and  maintained  full  of  compressed  air  by  aid  of  my  said 
apparatus;  andwbich  apparatus,  at  the  same  time  that  it  is  adapted 
to  retain  the  said  included  air  in  a  state  of  compression,  in  order  to 
prevent  or  ilimiTiiah  the  influx  of  water,  or  of  semifluid  earth,  is  also 
adapted  to  allow  workmen  to  carry  on  their  ordinary  operations  of 
excavating,  sinking,  and  mining,  by  working  underground  within 
the  space  which  is  filled  with  compressed  air,  and  also  to  allow  work- 
men ready  passage  to  and  from  the  said  space  into  the  open  air,  or 
to  and  from  the  said  space  into  those  parts  of  the  stibterranean  ex- 
cavations or  mines  which  contain  air  in  a  natural  and  ordinary  state 
of  elasticity.  And  other  parts  of  my  said  apparatus  fibcilitate  the 
passage  of  materials  to  and  firom  the  open  air  into  and  out  of  those 
parts  of  the  subterranean  excavations  or  mines,  which  are  filled  as 
aforesaid,  and  retained  full  of  condensed  air  by  aid  of  my  apparatus 
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1854.  or  the  said  parts  facilitate  the  passage  of  materials  into  and  ont  of 
those  parts  of  the  subterranean  excavations  which  contain  com- 
pressed air,  to  and  from  other  parts  of  such  excavations  which  eoit- 
tain  air  in  its  natural  and  ordinary  elasticity. 

The  construction  of  my  said  apparatus  must  be  greatly  varied,  ac- 
cording to  the  circumstances  of  the  situation  in  which  it  is  to  be  ap- 
plied. 

The  essential  properties  of  my  invention  will  be  explained  by  the 
following  description  of  an  apparatus,  which  is  made  according  to  my 
invention,  for  the  pur]X)se  of  sinking  a  perpendicular  shaft  at  the 
shore  by  the  side  of  a  river,  and  then  excavating  a  drift  or  tunnel 
from  the  bottom  of  that  shaft  to  extend  horizontally,  or  nearly  so, 
beneath  the  bed  of  that  river;  being  a  similar  undertaking  to  that 
which  is  now  executing  beneath  the  river  Thames,  at  Botherhithe.'* 
[Then  follows  a  description  by  drawings.] 

On  further  cross-examination,  the  plaintiff  stated,  that 
the  object  of  Lord  Cochrane's  invention  was  different  from 
his  own;  but  the  mode  in  which  compressed  air  is  used 
so  as  to  force  out  the  water  below  and  enable  the  work- 
people to  work,  was  the  same  in  both  inventions,  and  just 
the  same  as  in  the  diving  bell.  Lord  Cochrane's  inven- 
tion and  what  the  defendants  had  done  at  Rochester 
Bridge  were  both  alike,  with  the  exception  that  Lord 
Cochrane  worked  on  land  and  the  defendants  worked 
under  water.  Another  witness  on  the  part  of  the  plaintiff 
stated,  that  the  invention  was  new  as  applied  to  water, 
and  was  a  new  mode  of  constructing  foundations  under 
water.  On  cross-examination,  this  witness  stated,  that 
the  plaintiff's  invention  was  not  new  for  any  other  pur- 
pose except  for  making  foundations  and  buildings  under 
water;  that  the  novelty  of  the  invention  depended  on 
the  application,  which  was  for  making  foundations  under 
water;  that  Lord  Cochrane's  invention  and  that  of  the 
defendants'  were  similar,  except  in  the  application.  Lord 
Cochrane  never  intended  to  fill  up  the  excavations;  but 
those  made  by  the  plaintiff  are  intended  to  be  filled  up 
again,  to  form  foundations.  Supposing  the  sinking  of  a 
cylinder,  according  to  Lord  Cochrane's  invention,  was  to 


HILABY   VACATION,   17  VICT.  667 

be  commenced  in  a  place  where  there  was  water  a  foot  or  1854. 
two  deep,  the  mode  of  sinking  and  the  cylinder  would  be 
the  same  as  the  defendants  had  used  at  Rochester  Bridge. 
This  witness  also  stated,  that  certain  parts  of  Lord  Coch- 
rane's  specification  (above  set  forth)  correctly  described  the 
invention  and  apparatus,  not  only  of  Lord  Cochrane,  but 
also  of  the  plaintiff  and  defendants ;  and  that  there  was 
nothing  in  Lord  Cochrane's  specification  to  indicate  that 
the  invention  was  to  be  used  on  dry  land  only,  or  that  it 
might  not  be  applied  as  well  where  there  were  two  or 
three  feet  of  water  as  on  dry  land,  or  that  brickwork  or 
masonry  might  not  be  put  into  a  shaft  sunk  by  the  means 
described  in  the  specification ;  that,  when  working  in  the 
sand  below  water,  the  working  by  Lord  Cochrane's  inven- 
tion and  by  that  of  the  plaintiff  would  be  the  same. 

The  Lord  Chief  Baron  directed  the  jury,  that,  if  they 
beUeved  the  above  evidence,  the  invention  was  not  an  in- 
vention of  any  manner  of  new  manufacture,  and  that  they 
ought  to  find  a  verdict  for  the  defendants.  Whereupon 
the  plaintiff's  counsel  excepted  to  the  said  direction,  and 
contended  that  the  same  was  erroneous  and  wrong.  The 
jury  having  found  for  the  defendants  accordingly,  and 
error  having  been  suggested  on  the  bill  of  exceptions,  the 
case  was  now  argued  (a)  by 

The  Attomey-Qenercd  (Waster  with  him)  for  the  plain- 
tiff.— The  novelty  of  the  plaintiff's  invention  consists  in 
the  purpose  to  which  the  apparatus  is  applied,  viz.  the  con- 
struction of  buildings  and  foundations  under  water.  Lord 
Cochrane's  manufacture  was  the  appariitiia  for  compressing 
atmospheric  air  within  subterranean  excavations,  so  as  to 
prevent  the  influx  of  water;  the  plaintiff's  manufacture  is 
not  the  apparatus,  but  the  result  produced  by  its  application 

(a)  Before  Coleridge^  J.,  Ifanle,J.y  OressufeUyJ.,  ErleyJ.,W%lU(ms,J., 
and  Crompton,  J. 
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1854.  in  a  particular  case.  The  caissoon  or  cylinder  is  used,  not 
merely  to  exclude  the  water,  but  for  the  purpose  of  form- 
ing a  part  of  the  permanent  structure  or  foundation. 
The  similarity  of  mode  and  operation  between  the  inven- 
tion of  the  plaintiff  and  that  of  Lord  Cochrane  consists 
of  the  use  of  compressed  air,  which  is  not  the  subject  of 
the  patent.  The  claim  in  the  specification  is  limited  to 
''the  mode  of  constructing  the  interior  of  a  caissoon  in 
such  a  manner  that  the  work-people,  may  be  supplied  with 
compressed  air,  and  be  able  to  raise  the  materials  exca- 
vated, and  to  make  or  construct  foimdations  and  build- 
ings as  above  described."  A  new  method  of  applying 
known  materials  so  as  to  produce  a  beneficial  result  may 
be  the  subject  of  a  patent:  Crane  v.  Price{(C)y  Newton  v. 
Vaucher(J>).  It  should  have  been  left  to  the  juiy  to  say 
whether  the  application  of  the  apparatus  to  the  purpose 
mentioned  was  not  of  itself  a  new  manufacture:  Sieiner 
V.  Heald(c).  In  considering  the  question  of  novelty,  the 
proper  mode  is  to  take  the  specification  altogether  and  see 
whether  the  matter  claimed  as  a  whole  is  new:  Newton  v. 
The  Orand  Junction  Railway  Company  (d).  Here  the 
plaintiff  does  not  claim  as  part  of  his  invention  any 
caissoon,  cylinder,  or  other  similar  apparatus,  except  as 
adapted  for  and  applied  to  the  construction  of  foundations 
and  buildings  under  water,  by  sinking,  working,  and 
building  within  the  same,  as  described  in  the  specifi- 
cation. 

Hindmarch  for  the  defendants  (e)  {BramweU  with  him). 

(a)  4  M.  &  G.  580.  tion  involved  two  questions,  viz. 

(6)  6  Ezoh.  859.  whether  the  invention  was  new, 

(c)  6  Ezch.  607.  and  whether  it  was  a  mana£ac- 

(d)  5  Ezch.  331.  ture;  and  it  did  not  appear  on 

(e)  He  first  objected,  that  no  which  of  those  points  tiie  plain- 
sufficient  exception  was  taken  by  tiff  meant  to  except  to  the  di- 
the  plaintijf  to  the  ruling  of  the  rection.  The  Court,  however, 
learned  Judge,  since  his  direc-  overruled  this  objection. 
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— ^The  plaintiff's  invention  consists  of  a  particular  mode  1864. 
of  constructing  a  caissoon  or  apparatus  to  be  used  for  the 
purpose  of  making  excavations  and  laying  foundations 
under  water,  and  the  evidence  shews  that  such  apparatus 
is  not  new.  The  patent  is  for  '' improvements  in  the 
means  of  and  in  the  apparatus  for  building  and  working 
under  water;''  and,  in  the  specification,  the  plaintiff  says, 
"  My  invention  relates  to  means  and  apparatus  for  work- 
ing under  water  in  order  to  produce  excavations  and 
building  foundations  of  light-houses,  piers,  jetties,  and 
other  structures  under  water."  If  that  which  the  plain- 
tiff claims  is  either  entirely  or  in  an  essential  part  not 
new,  or,  if  new,  not  a  manufacture,  the  ruling  of  the 
learned  Judge  was  correct  The  only  novelty  in  the 
plaintiff's  invention  is  the  use  or  application  of  the  cais- 
soon for  the  purpose  of  making  excavations  and  laying 
foundations  under  water;  but  that  cannot  form  the  sub- 
ject of  a  patent  Recent  authorities  shew  that,  if  a 
part  of  the  claim  is  not  new,  the  patent  is  invalid:  Kay  v. 
Mar8haU(a),  Holmes  v.  London  and  North  Western  Rail- 
way Company Q>\  TeUey  v.  Easton{c),  That  part  of  the 
plaintiff's  invention  which  relates  to  the  mode  of  exclud- 
ing water  during  subterranean  excavations  by  means  of 
compressed  air  is  identical  with  the  invention  of  Lord 
Cochrane;  and,  as  regards  the  application  of  the  caissoon 
for  the  purpose  of  making  excavations  and  laying  founda- 
tions under  water,  that  cannot  be  the  subject  of  a  patent, 
for  it  is  merely  a  new  use  of  an  old  apparatus.  In  Newton 
V.  Vaucher{d)  there  was  a  combination  of  known  elements 
whichproduced  a  new  and  beneficial  result  Again,  in  Crane 
V.  Price(e),  a  cheaper  and  better  article  was  produced  by 
the  combination.    There  is,  however,  no  sufiicient  ground 


(a)  6  Bing.  N.  C.  4d2;  8  C.  &         (<?)  2  E.  &  B.  956. 
P.  246.  (d)  6  Exch.  869. 

(b)  12  C.  R  831.  (e)  4  Man.  &  Gr.  680. 
VOL.  IX.                                            X  X  EXCH. 
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1864.^  for  saying  that  the  authorities  there  cited,  viz.  HaUCs 
Patent{a)y  Derome  y.  Fair%eQ>\  Rex  v.  Danidl(c\  support 
the  position  laid  down  in  the  judgment.  Kay  v.  Mar^ 
8haU(d)  and  Loah  y.  nague{e)  shew  that  a  new  application 
of  a  known  apparatus  cannot  be  the  subject  of  a  patent 
At  all  CYcnts,  the  construction  of  the  caissoon  is  claimed 
in  the  specification,  and  that  not  being  new,  the  patent  is 
iuYalid:  Brunixm  y.  Hawkea^f),  Begina  y.  Cutler  (^f) 
decided  that,  if  the  principle  be  not  new,  the  patent  can- 
not be  supported,  although  it  appear  that  the  applica- 
tion of  the  principle  as  described  in  the  specification  is 
new. 

The  AUorfiey-Oeneral,  in  reply,  argued,  that  a  mode  of 
applying  a  known  process  so  as  to  produce  a  new  and  use- 
ful result  was  the  subject  of  a  patent,  and  that  the  plain- 
tiff's claim  was  for  the  application  of  the  apparatus,  and 
not  the  apparatus  itself. — He  referred  to  Hindmarch  on 
Patents,  83. 

CoLEBiDOE,  J. — The  question  in  this  case  arises  on  the 
direction  of  the  Lord  Chief  Baron,  who  told  the  juiy  that^ 
if  they  believed  the  evidence,  the  invention  was  not  an 
invention  of  any  manner  of  new  manufacture,  and  that 
they  ought  to  find  a  verdict  for  the  defendant  We  are 
of  opinion  that  the  learned  Judge  was  justified  in  giving 
that  direction.  Some  points  have  been  made,  on  which 
it  is  not  expedient  to  pronounce  any  opinion ;  and  we  con- 
fine our  judgment  to  one  point,  on  which  the  direction 
can  be  sustained.  The  plea  seems  to  us,  at  all  events,  to 
put  in  issue  the  novelty  of  the  construction  of  the  cais- 

(a)  Webat  P.  C.  97.  C.  492. 

(b)  2  C.  M.  &  R.  476.  (<?)  Webst  Pat  Caa.  202. 

(c)  Gods.P»it  274,  2nd  ed.;  1  (/)  4  B.  &  Aid.  541. 
Pat  Law  Eep.  111.                               (^)  1  Stark.  Eep.  364. 

((0  8  C.  &  F.  246;  6  Bing.  N. 


MEMORANDUM. 


ON  the  13th  of  March,  Sir  Thomas  Noon  Tai/ourd, 
Knight,  one  of  the  Judges  of  the  Court  of  Common 
Pleas,  died  suddenly,  while  addressing  the  grand  jury  at 
the  Stafford  Assizes.  He  was  succeeded  by  Richard  Bvd- 
den  Orou^der^  of  the  Middle  Temple,  Esq.,  one  of  her  Ma- 
jesty's counsel,  who  was  first  called  to  the  degree  of  the 
coif,  and  gave  rings  with  the  motto  Lex  ommbtia  una. 
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soon.  It  says  thatJ^Hhe  invention  was  not  an  invention  1854. 
of  a  certain  manner  of  new  manufacture.^'  Then  what  is 
the  invention  claimed?  On  reference  to  the  specification, 
it  appears  that  the  mode  of  constructing  the  interior  of 
a  caissoon  in  such  manner  that  the  work-people  may  be 
supplied  with  compressed  air  is,  above  all  other  things,  a 
specific  ground  of  claim,  and,  if  that  is  not  new,  the  plea  is 
made  out.  Then,  if  we  consider  the  evidence,  it  seems 
to  have  been  all  one  way.  Both  witnesses  stated,  on 
cross-examination,  that  Lord  Cochrane's  cylinder  and  the 
plaintiff's  caissoon  were  substantially  the  same,  and  that 
the  only  difference  was,  that  the  one  was  for  sinking  on 
land  and  the  other  for  sinking  in  water.  That  being  the 
case,  the  Lord  Chief  Baron  was  right  in  his  direction,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


XX  2 
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Apnl24.     Lbb  and  Another,  Assignees  of  J.  PoLUTTy  a  Banknipt^ 

v.  Smith. 

In  1851  A.  be.  X  HIS  was  an  action  for  an  excessive  distress.    The  first 

^defendanr  count  of  the  declaration  alleged,  that  the  defendant  had 

of  certain  pre-  distrained  for  two  quarters  rent  of  90Z.,  whereas  one  only 

the  tenns  of  a  was  duo.    The  second  count  was  a  count  for  money  had 

ment  (not  iin-  and  received  to  the  use  of  the  plaintiffs  as  assi^ees. 

t^^^J^g  Plew>  *o  *^^  fi^  ^^^^^^  ^^*  g"^*y  "by  statute/'  and 
three  yean,  the  f^  ^hc  sccoud  count,  never  indebted:  upon  which  pleas 

rent  payable         .  •   •      j 

quarterly,  in         ISSUCS  WCrO  JOmed. 

cnpiSuhe  preT  At  the  trial,  before  PlaU,  R,  at  the  last  Liverpool  As- 
SJJTMd'^d  ^^>  ^*  appeared  that  in  June,  1851,  one  Pollitt  became 
seTeraiquartere'  tenant  to  the  plaintiff  of  the  premises  in  question;  and 

rent,  and  the  ,  i  i      /.  n       •  •■ 

receipu  giren  that,  in  September,  the  following  agreement  was  drawn  up 
defendant'!  ^  ^nd  signed  by  Pollitt,  as  containing  the  terms  upon  which 
!SS*^*iS**  ^®  b^^^  *^®  premises:— 

was  in  advancOi 

^thongh  in  <<  Memorandum,  that  I  James  Pollitt,  junr.,  have  taken 

net  A.  never  w  ^         9 

paid  the  rent  the  warehouse  in  Mulberry-street,  belonging  to  J.  R 

jS««,^^  aU  Smith,  Esq.,  M.P.,  on  the  following  terms,  viz.  the  rent  to 

^^me^^waa  ^®  payable  quarterly  and  to  be  due  in  advance,  the  ten- 

Yoid  under  the  aucy  to  commcuce  the  24th  of  June,  1851 :  all  inside  re- 

8&9Victc.  ^ 

106,  as  not  be- 
ing under  seal,  still  that  the  receipt  taken  was  ample  eTidence  of  the  tenancy  being  upon  the  tenns 
of  the  rent  being  payable  quarterly  in  adrance. 
SembU,  that  the  agreement  itself  might  also  haye  been  referred  to  for  that  purpose. 
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pairs  to  be  done  at  my  own  expense.    The  rent  to  be        1854. 
161  18«.  4(i.  first  quarter;  262.  second  quarter;  1802.  a 
year  for  the  three  foUowing  years;  and  afterwards  2002.  a 
year  till  the  expiration  of  the  coachmaker\  Mr.  Ken- 
nedy's, lease. 

"Witness,  &a  "James  Pollitt,  Junr." 

"3rd  September,  1861." 

Pollitt  occupied  the  premises  up  to  the  time  of  the  dis- 
tress, which  was  levied  on  the  11th  of  August,  1853,  for 
two  quarters  rent,  viz.  for  462.  as  due  for  the  preceding 
quarter,  and  for  462.  for  rent  claimed  as  due  in  advance 
at  the  beginning  of  the  quarter,  that  is  to  say,  for  the 
quarter  ending  on  the  29th  of  September  following. 

On  the  16th  of  August  Pollitt  was  adjudicated  a  bank- 
rupt, and  on  the  17th  the  goods  were  sold,  after  due  no- 
tice of  the  bankruptcy  had  been  given  to  the  plaintiffs, 
who  were  Pollitt's  assignees.  The  plaintiffs  had  declined 
to  continue  the  occupation  of  the  premises. 

Pollitt  had  duly  paid  the  increased  rent  of  462.,  but 
never  in  advance;  and  the  last  receipt,  which  was  also  in 
the  form  of  all  the  receipts  given  to  him  by  the  defendant's 
agent,  was  as  follows: — 

"  Manchester,  4th  June,  1 863. 

"  Received  from  Mr.  James  Pollitt,  junr.,  46i  for  one 
quarter's  rent  of  premises,  in  Mulberry-street,  due  in  ad- 
vance, on  the  26th  of  December  last,  to  J.  B.  Smith,  Esq., 
M.P.,  for  the  quarter  then  commencing,  and  ending  this 
26th  of  March,  1863.  "  W.  H.  Ash." 

It  was  contended  on  the  part  of  the  plaintiffs,  that  un- 
der the  circumstances  the  defendant  was  not  entitled  to 
distrain  for  the  quarter's  rent  alleged  to  be  due  at  the  be- 
ginning of  the  quarter,  inasmuch  as  the  agreement  of 
September,  1861,  not  being  under  seal  in  pursuance  of 
the  8th  &  9th  Vict  c.  106,  was  wholly  void;  and  therefore 
that  there  was  no  evidence  of  the  bankrupt's  tenancy  up- 
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^854^  on  the  tenns  relied  upon  by  the  defendant.  The  learned 
Judge  left  the  case  to  the  jury,  who  found  a  verdict  for  the 
defendant,  leave  being  reserved  to  the  plaintiffs  to  move  to 
set  that  verdict  aside,  and  to  enter  one  for  them  for  452., 
being  the  amount  of  a  quarter's  rent. 

Knawles  now  moved  accordingly. — The  defendant  had 
no  right  to  distrain  for  the  rent  alleged  to  be  due  for  the 
quarter  which  had  not  terminated  at  the  time  the  distress 
was  levied.  If  the  agreement  of  September,  1851,  had 
been  a  good  and  valid  instrument  in  law,  the  defendant's 
right  to  distrain  could  not  be  disputed.  But,  as  the  parties 
clearly  intended  by  it  to  create  a  tenancy  exceeding  a 
term  of  three  years,  the  instrument,  not  being  under  seal, 
is  void  under  the  3rd  section  of  the  8  &  9  Vict.  c.  106. 
The  7  &  8  Vict.  c.  76,  s.  4,  enacted,  that  '^  no  lease  in  writ- 
ing of  any  freehold,  copyhold,  or  leasehold  land,  or  sur- 
render in  writing  of  any  freehold  or  leasehold  land,  shall 
be  valid  as  a  lease  or  surrender,  unless  the  same  shall  be 
made  by  deed;  but  any  agreement  in  writing  to  let  or 
to  surrender  any  such  land  shall  be  valid  and  take  effect 
as  an  agreement  to  execute  a  lease  or  surrender;  and  the 
person  who  shall  be  in  the  possession  of  the  land  in  pur- 
suance of  any  agreement  to  let  may,  from  payment  of  rent 
or  other  circumstances,  be  construed  to  be  a  tenant  from 
year  to  year."  That  clause  was  altered  by  the  8  &  9  Vict 
c.  106,  s.  3,  which  enacts  that  "  a  feoffinent  made  after  the 
1st  day  of  October,  1845,  other  than  a  feofiment  made  un- 
der a  custom  by  an  infant,  shall  be  void  at  law,  unless 
evidenced  by  a  deed;  and  that  a  partition  and  an  exchange 
of  any  tenements  or  hereditaments,  not  being  copyhold, 
and  a  lease,  required  by  law  to  be  in  writing,  of  any  tene- 
ments or  hereditaments,  and  an  assignment  of  a  chattel 
interest,  not  being  copyhold,  in  any  tenements  or  here- 
ditaments, and  a  surrender  in  writing  of  an  int-erest  in 
any  tenements  or  hereditaments,  not  being  a  copyhold  in- 
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terest)  and  not  being  an  interest  which  might  by  law  have  1854. 
been  created  without  writing,  made  after  the  said  first 
day  of  October,  1845,  shall  also  be  void  at  law  unless 
made  by  deed."  The  agreement,  therefore,  was  void,  and 
it  could  not  be  read  to  shew  the  terms  upon  which  the 
tenant  held.  The  tenancy  was  a  yearly  one,  and  subject 
to  the  incidents  of  such  a  tenancy,  viz.  occupation  and 
the  payment  of  rent.  The  tenant,  therefore,  was  not 
liable  to  the  payment  of  forehand  rent  [Piatt,  B. — ^The 
receipt  given  by  the  landlord  and  taken  by  the  tenant 
shewed  that  the  parties  intended  that  the  rent  should  be 
paid  in  advance.]  Payments  had  never  in  fact  been  so 
made,  although  the  receipts  were  in  that  form.  The  re- 
ceipts, if  taken  without  such  explanation,  would  have  led 
to  the  inference  that  the  rent  was  payable  in  advance. 
The  payment  of  the  rent  in  advance  would  have  been  a 
good  consideration  for  a  tenancy  upon  the  terms  contained 
in  the  agreement;  but  as  that  instrument  would  not  avail 
the  tenant  if  the  landlord  were  desirous  of  regaining  pos- 
session of  the  premises  the  tenant  would  derive  no  benefit, 
either  by  the  instrument  or  by  the  payments  made  under  it 

Pabke,  6. — Although  the  agreement  for  a  lease  was 
void  as  not  being  under  seal,  as  required  by  the  7  &  8 
Vict  c.  106,  there  was  ample  evidence  that  the  party 
in  question  consented  to  be  tenant  from  year  to  year  upon 
the  terms  that  the  rent  should  be  payable  at  the  begin- 
ning instead  of  at  the  end  of  each  quarter,  and  conse- 
quently the  defendant  had  a  right  to  distrain.  There 
ought,  therefore,  to  be  no  rule. 

Mabtin,  B. — My  impression  is,  that  the  defendant  would 
have  succeeded  without  the  receipts,  and  that  he  would 
have  been  entitled  to  refer  to  the  instrument  for  the  pur- 
pose of  seeing  what  the  terms  of  the  tenancy  were. 


MayZ. 
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Pabke,  B. — ^I  do  not  say  that  I  dissent  from  that  pro- 
position,  but  here  the  proof  of  that  fact  appeared  more 
strongly  without  it 

PoiiiiOCK,  C.  B,,  and  Platt,  B.,  concurred. 

Rule  refused. 


Bkntlbt  v.  Dawes  and  Another. 


A  dedantion  X  HE  declaration  stated,  that  '^  the  defendants  contracted 

d^^mThad*  *^  ^^  ^^^  deliver  to  the  plaintiff,  and  the  plaintiff,  at  the 

*^5*'"^=*^*°  request  of  the  defendants,  contracted  to  purchase  and  ac- 

plaintiff  to  pnr-  cept  from  the  defendants,  a  large  quantity  of  iron,  at  cer- 

cept  ^m  £  tain  prices,  that  is  to  say,  a  part  thereof  at  72.  per  ton,  and 

u^^tlty  *^®  ^*^'  P*^  thereof  at  8f.  per  ton;  and  the  plaintiff 

of  iron,  Ac,  avcTs  performo/nce  ofaU  conditions  precedent  and  that  alt 

and  *•  the  plain-  x-  » 

tiff  avers  per-  things  havc  been  done  and  happened,  to  entiUe  the  plaintiff 

m^Sm  pre-  ^  ^^^  ^^  receive  the  whole  of  the  said  quantity  of  iron  so 

^t  all  thki  contracted  for  as  aforesaid;  and  although  the  defendants, 

have  been  done  in  part  performance  of  their  said  contract,  have  delivered 

to  entiUe^e  a  P^^  of  the  Said  irou,  and  although  a  reasonable  time 

^^^  for  deUvering  to  the  plaintiff  the  residue  of  the  said  quan- 

whole  of  the  tity  of  iron  so  contracted  and  agreed  for  as  aforesaid,  had 

aaid  qnantl^  of  .  ,  ®  ,      , 

iron;'*  and  that  elapsed  before  this  suit;  and  although  the  plaintiff  was 

defim^t  had  ready  and  willing  to  accept  and  receive  the  said  residue 

p^^Sthe»id  ^^  *^®  defendants,  of  which  they  had  due  notice;  Yet 

iron,  and  that  the  defendants  did  not  nor  would,  within  such  reasonable 

sonabie  time  time  as  aforcsaid,  sell  or  deUver  to  the  plaintiff  the  said 

!md  d^^h  residue  of  the  said  iron,  pursuant  to  the  said  agreement, 

^^^dwiT  ^^^  ^^^^  wholly  neglected  so  to  do;  whereby  the  plaintiff 

ing  to  aocept  was  forccd  to  procure  other  iron,  in  the  place  of  that  which 

residue  of  the  was  SO  Undelivered  as  aforesaid,  at  advanced  and  higher 

iron,  of  which 

the  defendant 

had  due  notice,  yet  the  defendant  had  not  deliTered  the  residue  of  the  said  iron  in  pursuance  of  the  said 

contract: — Hld4y  on  demurrer,  that  the  general  allegation  of  perfoimance,  and  of  all  things  haTii:^ 

happened  to  entitle  the  pUiutiff  to  receive  the  whole  of  the  iron,  oontamed  a  sufficient  itatement 

that  the  plaintiff  was  ready  and  willing  to  pay  for  the  residue  of  the  iron  on  deliYory. 
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prices,  and  has  been  deprived  of  great  gains  and  profits,        1854 
which  he  might  and  would  otherwise  have  acquired,  if  the 
said  residue  had  been  delivered  to  him  pursuant  to  the 
said  contract 
Demurrer,  and  joinder. 

WiUes  in  support  of  the  demurrer. — ^The  question  is, 
whether  it  sufficiently  appears  from  this  form  of  declara- 
tion, that  the  plaintiff  was  ready  and  willing  to  pay  the 
price  of  the  iron  on  delivery.  The  plaintiff  will  rely  upon 
the  general  allegation  of  performance.  [Martin,  B. — ^He 
alleges  that  all  things  have  been  done  and  happened  to  en- 
title him  to  receive  the  whole  of  the  iron.  Parke,  B. — The 
allegation  means  that,  if  the  iron  was  to  be  paid  for  on 
delivery,  the  plaintiff  was  ready  and  willing  to  pay  for  it. 
If  that  is  not  so,  it  is  no  condition  precedent]  Such  mat- 
ter may  be  a  condition  concurrent,  and  then  comes  the 
question,  whether  it  is  included  in  the  general  averment 
Formerly  it  would  have  been  necessary  to  have  made  a 
specific  allegation,  though  not  of  a  tender  of  the  price: 
RoAvson  V.  Johnson  (a). 

MUwardy  contr&,  was  not  called  upon. 

Per  Cubiam  (&). — ^The  declaration  is  sufficient  The  de- 
fendant may  amend  upon  payment  of  costs,  otherwise 
there  will  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  (c). 

(a)  1  East,  203.  ion  had  left  the  Qoxxrt 

(6)  Pa/rhs,  R,  PlaU,  B.,  and         (c)  Seethe  next  case. 
Martin,  B..    The  Lord  Chief  Bar 
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1854. 


Wheeler  and  Another  v.  Bayidoe  (a). 

XHE  declaration  stated,  that  a  certain  agreement  or 
charterparty  of  affireightment  was  made  between  the  plain- 
tiffs and  the  defendant  (therein  described  &c.),  which  was 
as  follows. — 

"  Coal  Charter, 
"Newcastle-upon-Tyne,  September  14th,  1852. 
"It  is  this  day  mutually  agreed  between  Mr.  W.  A. 
Bavidge,  of  the  good  ship  or  vessel  called  the  Laurel,  13 
reels  or  thereabouts,  J.  A.  Bavidge,  master,  now  in  the  river 
Tyne,  and  William  Hunter,  as  agent  to  Messrs.  Thomas 
Pope  &  Wheeler,  of  London,  the  freighters,  that  the  said 
ship  being  tight,  staunch,  and  strong,  and  every  way  fitt<ed 
for  the  voyage,  shall,  with  all  convenient  speed,  proceed 
to  the  Pontop  and  South  Shields  Drop,  and  there  take  on 
board  from  the  agents  of  the  said  freighters  a  full  and  com- 
plete cargo  of  coals,  not  exceeding  what  she  can  reasona- 
bly stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture;  and  being  so  loaded  shall  there- 
with proceed  to  London,  and  deliver  the  said  cargo  at  a 
safe  wharf  to  the  order  of  the  said  freighters  or  their  as- 
signs, they  paying  freight  for  the  same  at  and  after  the  rate 
of  6&  Sd.  per  ton,  delivered  in  London,  the  master  paying 
^,  durwff  the  pilotage,  trimming,  delivery,  tonnage  duty,  half  weighing, 

teajfseareepted) 

that  the  charterparty  ihoald  be  in  force  for  nx  niooeenTe  voyages;  and  that  they  should  be  made  not 
kter  than  the  last  day  of  February,  1858.  The  declaration  then  averred  that  the  plaintiib  did  all 
things  necessaiy  to  be  done  on  their  part  to  entitle  them  to  have  six  successive  voyages  performed 
under  the  charterparty;  and  that  they  had  always  been  ready  and  willing  to  do  all  tlungs  ieq[iiired, 
yet  the  vessel  did  not  make  six  successive  voyages  as  agreed;  and  that  the  defendant  would  not  per- 
mit the  said  vessel,  for  the  fourth  successive  tune,  or  for  any  time  except  three  times  after  the  mak- 
ing of  the  charterparty,  to  proceed  to  S.  H.,  and  there  to  load  a  cargo  of  coals  on  board.  Plea,  that, 
after  the  making  of  the  charterparty,  and  before  the  alleged  breach,  the  last  day  of  February  had 
expired: — Jleld,  on  demurrer,  first,  that  the  plea  was  no  answer  to  the  action;  and  secondly,  that 
the  declaration  was  good,  although  it  did  not  contain  any  averment  negativing  the  foct  of  the  de< 
fendant  being  within  any  of  the  exceptions  contained  in  the  charterparty;  anduat,  if  the  defendant 
lelied  upon  such  fiict,  he  was  bound  to  plead  it. 

(a)  See  the  preceding  case. 


May  8. 

In  an  action  for 
the  breach  of 
a  charterparty 
ofafieightment 
by  the  fireight- 
ers  against  the 
owner  of  the 
vessel,  the  de- 
claration stated, 
that  it  was 
agreed  by  the 
parties  to  the 
charterparty, 
that  the  vessel 
should  proceed 
with  all  oonve> 
nient  speed  to 
&  H.,  and 
there  load  a 
caigo  of  coals, 
and  therewith 
proceed  to  L., 
and  deliver  tiie 
caigoatasafe 
whar^  a  certain 
amount  of 
freight  being* 
payable  per  ton 
(tksacto/Chd, 
tke  Qneek*s  me- 
miet^fire,  and 
aliandeoery 
other  deaden 
andaceidenie 
qfihe  ieae^rp- 
vert^  and  navi" 
ffoiioHjO/tehat- 
evernature  and 
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and  the  freighters  all  other  charges  during  the  said  voyage,  1354. 
(the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  damages  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  and  kind  during  the  said 
voyage,  always  excepted,)  the  freight  to  be  paid  in  cash  for 
ship's  use,  and  the  remainder  by  factor's  note,  at  sixty 
days  date,  one  market  day  to  be  allowed  the  said  mer- 
chants (if  the  ship  is  not  sooner  dispatched)  for  sale,  or 
three  halfpence  per  ton  additional  freight  for  each  market 
day's  detention  thereafter;  a  regular  turn  for  a  weigher, 
and  the  vessel  to  be  delivered  at  the  rate  of  forty-nine 
tons  per  day.  Days  on  demurrage  over  and  above  the  said 
lying  days  at  two  pounds  per  day,  to  be  received  from  the 
merchants. — Penalty  for  non-performance  of  this  agree- 
ment, 601.  It  is  further  agreed,  that  the  said  charter  shall  be 
in  force  for  six  successive  voyages,  and  that  they  shall  be 
made  not  later  than  the  last  day  of  February,  1853;  that 
three  clear  working  days  shall  be  allowed  for  loading  on  the 
average,  and  the  ship  to  pay  10«.  per  day  dispatch-money  at 
the  wharf."  The  declaration  then  proceeded  to  aver,  that 
the  said  ship  called  the  Laurel  did  afterwards  proceed  with 
all  convenient  speed  to  the  said  Pontop  and  South  Shields 
Drop,  and  did  there  take  on  board  from  the  agents  of  the 
said  freighters  a  full  and  complete  cargo  of  coals;  and  be- 
ing so  loaded  did  therewith  proceed  to  London  and  deli- 
ver the  same  at  a  safe  wharf,  to  the  order  of  the  said 
freighters;  and  did  afterwards  make  two  like  successive 
voyages  under  the  said  charterparty,  and  as  in  and  by  the 
said  charterparty  was  agreed;  and  that  the  plaintiffs  did 
all  things  necessary  to  be  done  on  their  part  to  entitle 
them  to  have  six  successive  voyages  made  and  performed 
under  the  said  charterparty,  and  upon  the  terms  mention- 
ed in  the  said  charterparty;  and  that  the  plaintiffs  have 
always  been  ready  and  willing  to  do  and  perform  all  things 
by  the  said  charterparty  required  to  be  done  by  them,  of 
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1854.  all  which  premises  the  defendant  had  notice;  neTertheless 
the  said  ship  did  not  make  six  successive  voyages  under 
the  said  charterparty,  as  in  and  by  the  said  charterparty 
was  agreed;  and  that  the  defendant  would  not,  although 
requested  so  to  do,  cause  or  permit  the  said  ship,  for  the 
fourth  successive  time  after  the  making  of  the  said  char- 
terparty, or  for  any  time  other  than  and  except  three 
times  after  the  making  of  the  said  charterparty,  to  proceed 
to  the  said  Pontop  and  South  Shields  Drop,  and  there 
take  on  board  from  the  agents  of  the  plaintiff  a  full  and 
complete  cargo  of  coals,  not  exceeding  what  the  said  ship 
could  reasonably  stow  and  carry,  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture,  whereby  the  plaintiffs 
had  lost  and  been  deprived  of  the  full  benefit  of  the  said 
charterparty,  and  of  divers  gains  and  profits  which  would 
have  accrued  to  them  if  six  successive  voyages  had  been 
made  under  the  said  charterparty,  and  if  the  said  con- 
tract had  been  fulfilled  by  the  defendant;  and  that  the 
plaintiffs  were  forced  and  obliged  to  and  did  freight  ano- 
ther ship,  at  a  great  additional  expense,  to  carry  to  London 
the  several  cargoes  of  coals  which  ought  to  have  been  car- 
ried by  the  said  ship  called  the  Laurel,  under  and  in  pur- 
suance of  the  said  charterparty,  but  which  were  not  so 
carried. 

Plea,  that  after  the  making  of  the  said  charterparty, 
and  before  the  alleged  breach  in  the  declaration  mention- 
ed, the  said  last  day  of  February,  1853,  had  expired. 
Demurrer,  and  joinder. 

L%uh  in  support  of  the  demurrer. — The  plea  is  clearly 
bad  in  substance,  for  it  affords  no  answer  whatever  to 
the  defendant's  breach  of  contract  The  plea,  in  fact, 
merely  sets  up  a  breach,  in  stating,  that  the  time  with- 
in which  the  contract  should  have  been  performed  had 
elapsed. 
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Unthank  contrk — ^If  the  plea  is  to  be  taken  as  no  an-  ^®*^ 
swer  to  the  action,  the  declaration  also  is  bad,  on  the 
ground  that  the  exception  contained  in  the  contract  is  not 
negatived  by  any  allegation  on  the  part  of  the  plaintiffs. 
Although,  according  to  the  rules  of  pleading,  a  proviso 
must  be  made  the  subject-matter  of  a  plea  if  relied  upon 
as  a  defence,  the  rule  is  otherwise  where  an  exception 
forms  a  material  ingredient  in  a  contract  In  such  case 
the  plaintiff  is  bound  to  allege  and  to  prove  that  the 
defendant  is  not  within  the  exception.  The  case  is  ana- 
logous to  that  of  a  contract,  by  which  it  is  agreed  that 
some  act  shall  be  performed  within  a  reasonable  time. 
It  is  necessary  to  allege  in  the  declaration  that  a  reason- 
able time  has  elapsed  before  the  commencement  of  the 
suit,  in  order  to  give  a  right  of  action.  Upon  this  prin- 
ciple, it  should  have  been  averred  by  the  plaintiffs,  that 
the  defendant  was  not  prevented  from  performing  his  con- 
tract by  any  of  those  matters  that  are  stated  in  the  ex- 
ception. The  general  allegation  of  performance,  which 
has  been  introduced  into  the  declaration,  does  not  cure 
the  defect 

LwA  in  reply.*— The  rule  contended  for  does  not  apply 
to  the  present  pleading.  The  declaration  is  good.  [Mar- 
tin, B. — ^The  late  decision  of  this  Court  in  Metzner  y. 
BoUon  (a),  where  it  was  held  that  the  proof  of  a  con- 
tract subject  to  a  certain  qualification  did  not  support 
a  count  which  did  not  state  such  qualification,  seems  to 
favour  the  objection  to  this  declaration.  And,  moreover, 
in  declarations  upon  charterparties  containing  such  an 
exception,  it  has  been  the  practice  of  pleaders  to  nega- 
tive the  fact  of  the  defendant's  being  excused  from  the 
performance  of  his  contract  by  reason  of  any  of  the  mat- 
ters within  the  exception  having  precluded  him  from  per- 

(a)  Ante,  p.  518. 
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1654.        forming  it.]    The  exception  here  has  no  reference  to  the 
Whmlbb     breach  alleged.    This  contract  of  charter  is  in  the  nature 
^'  of  six  separate  charters  for  a  corresponding  number  of 

voyages.  The  exceptions  were  only  to  apply  during  each 
voyagey  and  consequently  they  have  no  application  what- 
ever to  the  periods  between  each  of  such  voyages.  If  the 
cause  of  complaint  against  the  defendant  had  been  for 
not  going  at  all,  the  exceptions  could  not  have  come  in 
question,  for  the  defendant  could  ^not  have  relied  upon 
them  as  an  excuse.  There  may  be  an  implied  exception 
against  the  act  of  (rod,  the  Queen's  enemies  Sue,  in  all 
contracts  of  charter;  but,  if  a  defendant  relies  upon  such 
exception,  he  must  plead  it,  as  being  a  matter  peculiarly 
within  his  own  knowledge. 

Parkb,  B. — The  argument  on  behalf  of  the  plaintifis 
is,  that  they  have  assigned  a  breach  of  the  contract  in  the 
terms  in  which  it  was  made;  and  that,  if  the  defendant 
relies  upon  an  exception,  he  ought  to  plead  it  I  think 
that  reasoning  is  correct  This  is  either  a  positive  engage- 
ment to  complete  six  voyages  before  the  end  of  February, 
or  the  contract  contains  some  implied  exception;  and  if 
the  defendant  relies  upon  such  exception  as  a  defence,  I 
think  it  ought  to  come  from  him.  The  defendant  may 
amend  upon  the  usual  terms,  otherwise  there  will  be  judg- 
ment for  the  plaintiffs. 

Pollock,  C.  E,  Platt,  E,  and  Mabtik,  E,  concurred. 

Judgment  for  the  plaintiffa 
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Chaplin  v.  Levy.  April  25. 

X  HIS  was  an  action  against  the  acceptor  of  a  bill  of  ex-  Where  an  nc- 

change,  and  was  tried  on  the  17th  of  August  last,  before  S^Sieeu^or 

Erie,  J.,  at  the  Liverpool  Assizes,  when  a  verdict  was  ^^^fo,  *vj  ]j 

found  for  the  plaintiff  for  32?.,  and  judgment  was  stayed  a  plaint  might 

until  the  fifth  day  of  the  following  Term.     The  cause  of  tered  in  the 

action  was  one  for  which  a  plaint  might  have  been  en-  ^^der  thf  Sty 

tered  in  the  Sheriff's  Court,  under  the  City  of  London  '^^!'^l^ 

^  Small  Debts 

Small  Debts  Act,  15  &  16  Vict.  c.  IxxviL     On  the  7th  of  Act,i6  &  16 
November,  the  defendant  obtained  a  rule  nisi  for  a  new  and  the  plain ' 
trial,  which  rule  was  discliarged  on  the  2nd  of  February.  1^^201^^^" 
On  the  6th  of  February,  the  defendant  served  the  plaintiff  certificate  for 

"  ^  costs  must  be 

with  a  summons  to  enter  a  suggestion  to  deprive  the  granted  **/o»<a. 
plaintiff  of  costs,  under  the  119th  section  of  the  15  &  16  thesumreco- 
Irict.  a  Ixxvii.    That  summons  came  on  for  hearing  on  goTa^dSor*" 
the  following  day,  and  was  adjourned  until  the  1 J  th  of  ^^  J^^k?  ^y 

certify  within 

February.     On  the  9th  of  February,  Erie,  J.,  granted  a  aconrenient 
certificate  that  the  action  was  fit  to  be  brought  in  the  trial 
superior  Court 

P'uUing  moved  (April  26)  for  a  rule  to  shew  cause  why 
the  certificate  ot  Erie,  J.,  should  not  be  set  aside,  and  a 
suggestion  entered  to  deprive  the  plaintiff  of  costs.  The 
certificate  should  have  been  granted  "forthwith.''  The 
119th  section  (a)  of  the  15  &  16  Vict.  c.  Ixxvii.,  which 


Sect.  119.  ''That,  if  any  action  plaint  might  have  been  entered 
shall  be  commenced  after  the  in  the  Court  holden  nnder  the 
commencement  of  this  Act  in  provisions  of  this  Act,  and  aver- 
any  of  her  Majesty *8  superior  diet  shall  be  found  for  the  plain- 
Courts  of  record,  for  any  cause  tiff  for  a  sum  not  more  than  50f. 
other  than  those  lastly  herein-  if  the  said  action  is  founded  on 
before    specified,    for   which    a  contract,  or  less  than  5^.  if  it  be 

VOL.  IX.                                           Y  Y                                             EXCH. 
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adopts  the  language  of  the  129th  section  of  the  Countj 
Courts  Act,  9  &  10  Vict.  c.  96,  (except  that,  instead  of  "  a 
sum  less  than  201"  in  actions  of  contract,  it  extends  the 
amount  to  ^'a  sum  not  more  than  50L"),  deprives  the 
plaintiff  of  costs  unless  the  Judge  "shaU  certify."  The 
120th  section  of  the  15  &  16  Vict  c  IxxviL,  which  is 
copied  from  the  11th  section  of  the  County  Courts  Exten- 
sion Act,  13  &  14  Vict,  a  61,  provides,  that  if  a  plaintiff 


founded  on  tort,  the  said  plaintiff 
shall  have  judgment  to  recover 
9ucli  sum  only,  and  no  costs; 
and  if  a  verdict  shall  not  be 
fonnd  for  the  plaintiff,  the  de- 
fendant shall  be  entitled  to  his 
costs  as  between  attorney  and 
client,  unless,  in  either  case,  the 
Judge,  who  shall  try  the  cause, 
shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to 
be  brought  in  such  superior 
Court." 

Sect.  120.  ''That  i^  in  any  ac- 
tion commenced  after  the  passing 
of  this  Act  in  any  of  her  Majes- 
ty's superior  Courts  of  record, 
in  covenant,  debt,  detinue,  or 
assumpsit,  not  being  an  action 
for  breach  of  promise  of  mar« 
riage,  the  plaintiff  shall  recover 
a  sum  less  than  20?.;  or  if,  in 
any  action  commenced  after  the 
parsing  of  this  Act  in  any  of  her 
Majesty's  superior  Courts  of 
record,  in  trespass,  trover,  or 
case,  not  being  an  action  for  ma- 
licious prosecution,  or  for  libel, 
or  for  slander,  or  for  criminal 
conversation,  or  for  seduction, 
the  plaintiff  shall  recover  a  sum 
less  than  61.,  the  plaintiff  shall 
have  judgment  to  recover  such 
sum  only,  and  no  costs,  except  in 


the  cases  hereinafter  provided, 
and  except  in  the  case  of  a  judg- 
ment by  de&ult;  and  it  shall  not 
be  necessary  to  enter  any  amg- 
gestion  on  the  record  to  deprive 
such  plaintiff  of  costs,  nor  shall 
any  such  plaintiff  be  entitled  to 
costs  by  reason  of  any  priTilege 
as  attorney  or  ofiioer  of  such 
Court  or  otherwise." 

Sect.  121.  "  Provided  always, 
That,  if  the  plaintiff  shall,  in  any 
such  action  as  aforesaid,  recover 
a  sum  less  than  the  sum  in  that 
behalf  hereinbefore  mentioned, 
by  verdict,  and  the  Judge  or  other 
presiding  officer  before  whom 
such  verdict  shall  be  obtained 
shall  fortiiwith  certify  on  ihe 
back  of  the  record  that  it  appear- 
ed to  him,  at  the  trial,  that  the 
cause  of  action  was  one  for  which 
a  plaint  could  not  have  been  en- 
tered in  the  Sheriff's  Courts  or 
that  it  appeared  to  him  at  the 
trial  that  there  was  a  sufficient 
reason  for  bringing  the  said  ac- 
tion in  the  Court  in  whidi  the 
said  action  was  brought,  the 
plaintiff  in  such  case  shall  have 
the  same  judgment  to  recov^ 
his  costs  that  he  would  have 
had  if  this  Act  had  not  been 
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shall  recover  a  sum  not  exceeding  202^  in  actions  of  con-  ^isg4> 
tract,  he  shall  have  judgment  for  such  sum  only,  and  no 
costs;  and  it  shall  not  be  necessary  to  enter  any  suggestion 
on  the  record  to  deprive  such  plaintiff  of  costs.  Then  the 
J  21st  section,  which  is  copied  from  the  12th  section  of 
the  13  &  14  Yict.  c.  61,  provides  that,  if  the  plaintiff  shall 
recover  ^'  a  sum  less  than  the  sum  in  that  behalf  herein- 
before mentioned,"  and  the  Judge  "  shall forthtvith  certify  " 
the  plaintiff  shall  recover  his  costs.  That  provision  is  in- 
consistent with  the  latter  part  of  the  119th  section,  and 
must  be  construed  as  repealing  it.  The  difficulty  arises 
from  the  legislature  having  inserted  in  the  15  &  16  Vict 
c.  Ixxvii,  the  129th  section  of  the  9  &  10  Vict.  c.  95, 
with  an  alteration  in  the  amount,  and  also  the  11th  and 
12th  sections  of  the  13  &  14  Vict.  c.  61,  which  repealed  the 
enactment  of  the  former  statute.  A  qualification  in  a  sub- 
sequent statute  has  been  held  to  repeal,  by  implication, 
the  general  provisions  of  a  former  Act:  Ex  paiiie  Carru- 
there  {a).  The  word  "forthwith"  means  "within  reason- 
able time:"  Thompson  v.  OibsonQi),  Christie  v.  Rich^ard- 
son(c).  [Parke,  B. — A  construction  was  put  on  the  1 19th 
and  120th  sections  by  the  Court  of  Common  Pleas,  in  the 
case  of  Casirique  v.  Page  (d).  The  word  "  forthwith,"  in 
the  121st  section,  was  evidently  intended  to  apply  only  to 
cases  where  the  plaintiff  recovers  less  than  202.  in  actions 
of  contract,  or  less  than  bl  in  actions  of  tort  The  12l8t 
section  comes  by  way  of  proviso  to  the  120th.  Cases  in 
which  not  more  than  50Z.  is  recovered,  in  contract,  are 
provided  for  by  the  119th  section.  Then,  by  the  120th, 
the  plaintiff  is  deprived  of  costs  where  he  recovers  less 
than  20Z.,  "  except  in  the  cases  hereinafter  provided."  Then 
follows  the  121st,  which  is  a  qualification  of  the  120th; 


(a)  9  East,  44.  (c)  10  M.  &  W.  688. 

{b)  8  M.  &  W.  281.  (rf)  13  C.  B.  458. 

T  Y  2 
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1854.  ^      and  if  it  be  read  as  applying  to  that  section  alone,  there 

is  no  confusion  in  the  enactment^.] 

Cur.  adv.  vult 

Pollock,  C.  R,  now  said — ^The  question  in  this  case  is 
whether  the  certificate  for  costs  was  properly  granted,  a 
verdict  having  been  recovered  for  a  sum  between  202.  and 
50Ly  and  the  cause  of  action  being  one  for  which  a  plaint 
might  have  been  entered  in  the  Sheriff's  Court  under  the 
15  &  16  Vict  c.  Ixxvii.  The  Act,  no  doubt,  like  many 
others,  is  not  framed  with  that  accuracy  which  is  desii^ 
able;  but  it  seems  to  us  that  the  Court  of  Common  Pleas 
put  a  correct  construction  on  it  in  the  case  of  Cagtrique  v. 
Page.  We  think  that,  where  a  verdict  is  recovered  for  a 
sum  less  than  201.  in  actions  of  contract,  the  certificate  for 
costs  must  be  given  "forthwith;" — ^that  is  the  expression 
used  in  the  J  21st  section.  But,  where  the  verdict  is  for 
a  sum  between  20Z.  and  50{.,  the  certificate  may  be  grant- 
ed at  any  convenient  time  after  trial  The  result  is,  that 
the  certificate  of  my  Brother  Erie  was  correct,  and  there 
will  be  no  rule. 

Rulerefosed. 
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Neill  and  Another  v.  Ridlst  and  Others.  April  27. 

xHE  declaration  was  for  freight  due  from  the  defend-  ^ycharterpar^ 
ants  to  the  plaintiffs,  in  respect  of  the  carriage  and  con-  that^the'oEtb^ 
veyance  of  beasts  and  cattle  of  the  defendants  by  the  J^aiuffid^r* 
plaintiffs  in  their  ship.  ^^^  ^  ^^ 

,  caUeSy  ships* 

Plea: — ^Never  indebted.  stores,  provi- 

At  the  trial,  before  PlaU,  B.,  at  the  last  Liverpool  As-  J^T^r* 

sizes,  it  appeared  that  the  action  was  brought  to  recover  *^^^JIJ[i^* 

the  sum  of  1502.  for  the  conveyance  of  cattle  to  Halifax,  being  excepted. 

Nova  Scotia,  under  the  following  circumstances: — ^The  Ws^rom 

plaintiffs  were  owners  of  the  ship  Guisachan,  and  on  the  p^^^^^*he 

30th  of  May,  1853,   Messrs.  Oxley  &  Company,  mer-  ownen  wodd, 

chants  at  Liverpool,  chartered  that  vessel  from  the  plain-  to  be  loaded  for 

tiffs.    The  charterparty  contained  the  following  stipula-  benefig'theMdd 

tions : — "It  is  this  day  agreed  between  Messrs.  Neill,  owners  ^ed^^td^^bcT" 

of  the  good  ship  or  vessel  called  the  *  Guisachan,'  of  the  madeieady.and 

burthen  &c,  whereof  P.  Philips  is  master,  of  the  one  from  the  said 

part,  and  Messrs.  Oxley,  freighters  or  charterers  of  the  ^S^'SIre  ^^e° 

said  vessel,  of  the  other  part, — ^Witnesseth  that  it  is  agreed  ^^  ^^  ?f  *^« 

'  r        '  «.  veisel's  hold 

that  (the  cabin  and  state-rooms,  and  sufficient  room  for  from  bulkhead 

the  cables,   ship's  stores,   provisions,   water,   and  crew,  eluding  Se"* 

throughout  this  charterparty  being  excepted,  reserving,  foff^S'oJm- 

however,  such  room  only  for  that  purpose  as  the  owners  P^e^  cargo," 

and  thereupon 

would,  were  the  ship  to  be  loaded  for  their  exclusive  proceed  to 
benefit,)  the  said  vessel  shall  immediately  be  made  ready,  ^5i^hj[^ 
and  receive  and  take  on  board  from  the  said  charterers  °"^®'  *^*' 

charterparty, 

(who  are  to  have  the  full  reach  of  the  vessel's  hold  from  the  owners  of 
bulkhead  to  bulkhead,  including  the  half-^ock)  a  full  and  not ^ediai^ 
complete  cargo  of  lawful  merchandise  and  specie;  and  I^Sed'tTSo *"' 
thereupon,  upofi  being  dispatched,  shall  proceed  to  Halifax,  ^^f^\  ^^' 
Nova  Scotia,  and  there,  or  sb  near  thereto  as  she  may  on  the  deck  of 
safely  get,  deliver  the  said  cargo,  agreeably  to  bills  of  lad-  *  ®  ^"   ' 
ing:  in  consideration  whereof  the  said  affreighters  shall  de- 
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18^4.  liver  alongside  thecargo  to  be  laden  on  board  the  said  vessel, 
and  shall  receive  or  cause  the  same  to  be  received  at  her 
port  of  discharge,  and  shall  and  will  pay  for  the  use  and 
hire  of  the  said  vessel  in  respect  of  the  said  voyage 
4i20l"  (The  charterparty  then  provided  for  the  mode  of 
payment,  demurrage,  &c.)  "  That  such  goods  only  as  the 
charterers  may  direct  shall  be  received  on  board  the  said 
vessel,  for  which  the  mate  shall  give  a  receipt  when  ten- 
dered alongside;  and  no  goods  to  be  received  in  the  cabin 
or  any  part  of  the  vessel  without  the  consent  of  the  chai^ 
terers.  That  the  master  shall,  at  the  charterers'  request^ 
sign  bills  of  lading  in  the  usual  and  customary  manner, 
and  at  any  rate  of  freight  that  may  be  filled  in  and  made 
payable  in  any  manner  the  charterers  may  choose,  without 
prejudice  to  this  charter,''  &c 

After  the  above  charterparty  was  entered  into,  the  de- 
fendants, being  desirous  of  sending  some  cattle  to  Halifax, 
applied  to  Messrs.  Oxley  to  take  the  cattle  in  the  ship 
which  they  had  chartered,  and  on  the  7th  of  June,  1853, 
Messrs.  Oxley  wrote  to  the  defendants  as  follows: — "We 
hereby  engage  to  take  for  you  upon  the  deck  of  the  ship 
^  Guisachan '  hence  to  Halifax,  N.  S.,  seven  or  eight  head 
of  cattle,  and  provide  water  sufficient  for  the  passage,  and 
a  man  to  attend  them,  you  providing  provender,  boxes, 
and  slings  and  fittings  for  the  same,  the  freight  to  be  13L 
lOa.  per  head."'  On  the  same  day  the  defendants  wrote  in 
answer  as  follows: — "  "We  accept  your  offer  for  conveying 
seven  or  eight  head  of  cattle  to  Halifax  in  the  '  Guisa- 
chan,'  finding  water  and  a  man  to  look  after  the  same, 
and  necessary  fastenings  to  secure  the  boxes  to  the  deck. 
We  providing  boxes,  slings  and  provender;  fireight  payable 
here  as  customary.''  The  captain  having  informed  the 
plaintiffs  that  Messr&  Oxley  were  about  to  ship  cattle  on 
the  deck  of  the  vessel,  the  plaintiffs  gave  the  defendants 
notice  that  the  freight  of  the  cattle  must  be  paid  to  them; 
and  the  plaintiffs  subsequently  wrote  to  Messrs.  Oxley  to 
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the  same  effect    On  the  2l8t  of  June  the  master  signed        1854. 
a  bill  of  lading,  and  the  cattle  were  placed  on  the  deck  of 
the  vessel  and  so  carried  to  Halifax. 

It  was  objected,  on  behalf  of  the  defendants,  that  the 
plaintiffs  could  not  recover,  since,  by  the  terms  of  the 
charterpartj,  the  whole  of  the  ship,  except  ''  the  cabin 
and  state-rooms,  and  sufficient  room  for  the  cables,  ship's 
stores,  provisions,  water,  and  crew,"'  was  appropriated  to 
the  reception  of  cargo,  by  order  of  the  charterers.  The 
plaintiffs'  counsel  submitted,  that  the  charterers  were  only 
entitled  to  ''the  full  reach  of  the  vessel's  hold,  from 
bulk  head  to  bulk  head,  including  the  half  deck.''  The 
learned  Judge  was  of  that  opinion,  and  a  verdict  was 
found  for  the  plaintiffa 

Hugh  Hill  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection. — By  the  terms  of  the  charterparty,  the 
freight  is  due  to  the  charterers  and  not  to  the  owners  of 
the  vessel  The  reservation  of  the  cabin  and  sufficient 
room  for  the  cables,  ship's  stores,  &c.,  comes  by  way  of 
exception  to  the  charter  of  the  entire  vessel  If  that  ex- 
ception had  stood  alone,  the  owners  would  have  been  en- 
titled to  the  half  deck,  since  that  is  the  usual  place  for 
depositing  the  ship's  stores.  Then  comes  a  proviso  on 
that  exception,  viz.  that  the  charterers  are  to  have  the 
full  reach  of  the  vessel's  hold,  from  bulk  head  to  bulk 
head,  including  the  half  deck.  The  true  meaning  of  that 
is,  that,  although  the  owners  are  to  have  room  for  stores, 
provisions,  &c.,  yet  they  are  not  to  place  them  in  the 
hold  or  on  the  half  deck.  That  construction  is  supported 
by  the  stipulation,  that  no  goods  shall  be  received  in  the 
cabin  or  aoy  part  of  the  vessel  without  the  consent  of  the 

charterers. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — ^This  was  a  motion  for  a 
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new  trial,  on  the  ground  of  misdirection,  arising  out  of 

the  construction  of  a  charterparty.    We  have  looked  into 

the  charterparty,  and  are  of  opinion,  that  the  freight  for 

goods  carried  on  the  deck  of  the  vessel  is  due   to  the 

oivners,  and  not  to  the  charterers    No  doubt,  if  there  was 

any  special  contract,  the  charterers  would  have  a  rights 

in  some  degree,  to  use  the  deck,  though  it  is  in  general 

left  quite  clear  for  the  management  of  the  yesseL     But, 

upon  reading  this  charterparty,  it  appears  to  us   that^ 

according  to  the  true  construction  of  that  document,  the 

deck  is  excluded  from  what  is  let  to  the  charterers,  who 

have  ''  the  full  reach  of  the  vessel's  hold  from  bulk  head 

to  bulk  head,  including  the  half  deck''     Consequently 

there  will  be  no  rule. 

Rule  refused. 


James  Fentok,  Administrator  with  the  Will  annexed  of 
Thomas  FEiirroN  the  Elder,  v.  CLSoa  and  Another. 

JJiJECTMENT  to  recover  possession  of  certain  mes- 
suages, with  the  appurtenances,  situate  at  Bradford,  in 
the  county  of  York. — The  defendants  appeared  to  the  writ, 
and  defended  for  the  whole  of  the  land  therein  men- 
tioned. 

At  the  trial,  before  CressweU,  J.,  at  the  last  York  As- 
sizes, it  appeared  that,  in  the  year  1766,  a  lease  had  been 
granted  of  the  premises  in  question  for  a  term  of  999 
years,  at  a  peppercorn  rent     In  the  year  1804,  that  lease 
divid»dbetw^  "^^  assigned  to  Thomas  Fenton  the  elder,  who  remained 
Sref 'widmi     ^^  posscssiou  of  the  premises  until  his  death,  in  August 

and  liii  grand- 
child; and  the  testator  appointed  his  son  sole  executor.  The  son  never  prored  the  will,  bat,  on  the 
death  of  the  testator  in  August,  1833^  he  took  possession  of  the  cottages,  and  continued,  to  receive  the 
rents  up  to  the  time  of  his  death  in  March,  1839,  and  he  disposed  of  the  cottages  by  his  wilL  In 
Jane,  1853,  the  grandchild  of  the  testator  obtained  administration  of  his  estate  and  effects  with  the 
will  annexed,  and  brought  ejectment  to  recover  possession  of  the  cottages: — HMy  that  there  was 
sufficient  evidence  of  an  assent  by  the  son  to  the  bequest  to  himseli^  and  consequently,  that  he  was 
entitled  as  legatee. 


April  20. 


A  testator  be- 
queathed his 
leasehold  cot- 
tages to  his  son, 
on  trust  to  sell 
the  same,  and 
out  of  the  pro- 
ceeds to  reim- 
burse himself  a 
sum  borrowed 
by  the  testator, 
funeral  ex- 
penses, and 
other  payments, 
and  if  any  sur- 
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1833.  By  his  will,  Thomas  Fenton  the  elder  devised  as  ^54. 
follows: — ''I  give  &c.  my  leasehold  cottages,  household 
Auniture,  and  whatever  personal  property  I  have,  unto  my 
son  Thomas  Fenton,  junior,  on  trust,  to  be  disposed  of  in 
the  following  manner: — 1  will  and  direct  that  my  son 
Thomas  Fenton,  junior,  do  sell  the  cottages  for  the  best 
price  that  he  can  obtain;  and  out  of  the  money  thence 
arising,  to  reimburse  himself  or  retain  for  his  own  use  the 
sum  of  1542.,  which  I  borrowed  of  him  some  years  ago; 
also  to  reimburse  himself  for  funeral  expenses,  proving  of 
this  my  will,  and  the  maintenance  of  myself  and  wife 
since  the  11th  day  of  September,  1829,  at  the  rate  of  15«. 
per  week,  during  the  remainder  of  my  life.  If  there  is 
any  remaining  surplus  after  the  above  payments  are  de- 
ducted, I  will  that  it  be  equally  divided  amongst  my 
three  children  and  grandchild,  the  son  of  James  Fenton, 
viz.  Betty  Ackroyd,  Ann  Gibson,  Thomas  Fenton,  and 
James  Fenton  my  grandchild:'"  and  the  testator  appointed 
his  son  Thomas  Fenton,  junior,  sole  executor.  Thomas 
Fenton,  junior,  never  proved  the  will,  but  took  possession 
of  the  property,  and  continued  to  receive  the  rents  up  to 
the  time  of  his  death,  in  March  1839.  He  left  a  will,  by 
which  he  devised  the  property  to  certain  persons  upon 
trust,  and  the  trustees  let  it  to  the  defendants.  On  the 
27th  of  June,  1853,  administration  with  the  will  annex- 
ed of  the  estate  and  effects  of  Thomas  Fenton  the  elder, 
was  granted  to  James  Fenton  the  plaintiff,  who  was  then 
the  only  surviving  and  residuary  legatee  named  in  the 
will.  It  appeared  that,  at  the  time  of  the  death  of  Tho- 
mas Fenton  the  elder,  the  value  of  the  premises  did  not 
exceed  the  amount  of  the  debts,  but  that  the  premises 
had  since  increased  in  value. 

It  was  submitted,  on  the  part  of  the  defendants,  that 
the  plaintiff  could  not  recover,  inasmuch  as  the  legal  es- 
tate had  vested  in  Thomas  Fenton,  junior,  as  devisee  un- 
der the  will  of  his  father.     On  behalf  of  the  plaintiff  it 
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1854  was  objected^  that  there  was  no  evidence  of  an  assent 
to  the  bequest  The  learned  Judge  was  of  a  contrary 
opinion,  and  directed  a  verdict  for  the  defendants,  re- 
serving leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him. 

Huffh  Em  now  moved  accordingly. — ^Thomas  Fenton, 
junior,  not  having  proved  the  will,  his  possession  of  the 
premises  is  no  evidence  of  an  assent  to  the  bequest  to  him- 
self In  Com.  Dig.  tit  '^Administration/'  (C.  7),  it  is  siud : 
''  But  if  the  executor,  being  a  legatee,  enter  into  the  term, 
but  do  not  prove  the  will,  that  does  not  amount  to  an 
assent  to  have  it  as  legatee.  Vide  Off.  Ex.  32a''  Where, 
indeed,  the  entire  term  is  given  to  the  executor,  his  entry 
will  amount  to  an  election  to  take  as  legatee;  but  where 
he  has  a  partial  interest  only,  he  must  do  something  more 
than  enter  in  order  to  give  assent  to  his  legacy:  Pannd 
V.  Fenn  (a) ;  Wms.  Exors.  pt  3,  b.  S,  c.  4,  s.  3.  That  doc- 
trine is  recognised  in  Doe  d.  Hayes  v.  Sturgee  (&),  where 
Omibe^  C.  J.,  in  delivering  the  judgment  of  the  Court,  says: 
"  There  is  a  substantial  reason  for  this  distinction;  for  if 
his  general  entry  on  his  life  estate  were  an  election  to 
enter  as  legatee,  it  would  necessarily  confirm  the  remainder 
devised  over,  and  that  might  happen  in  cases  wherein  he 
might  want  the  estate  in  remainder  for  sale,  in  order  to 
pay  the  testator's  debts;  such  an  assent  would  be  a  devas- 
tavit in  the  executor,  which  might  be  a  grievous  hardship 
to  him.  If  the  devise  to  him  be  absolute,  the  same  reason 
does  not  exist,  for  he  has  the  value  of  the  whole  term  as 
an  equivalent  to  indemnify  himself  against  the  conse- 
quences of  the  devastavit"  In  Doe  d.  Stu/rgea  v.  TaUhM  (c), 
Parke,  B.,  says,  that  the  principle  of  law  on  this  subject 
has  been  correctly  laid  down  in  Doe  d.  Hayes  v.  Sturges, 
''that  where  an  executor  takes  an  interest,  but  not  an  abso- 

(a)  Cro.  Eliz.  347.         (b)  7  Taunt  217.        (c)  3  R  &  Ad.  676. 
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lute  estate  under  the  will,  he  must  do  some  act  as  lefifir  ibm. 
tee  to  shew  his  assent  to  the  legacy,  and  a  mere  entry  is 
not  sufficient''  In  this  case,  assuming  that  the  value  of 
the  property  did  not  exceed  the  charges,  the  only  trust 
was  to  sell  the  estate  and  apply  the  proceeds  in  payment 
of  the  debts,  the  same  trust  as  would  attach  to  the  term 
in  the  hands  of  the  executor;  if,  however,  there  was  a 
surplus  above  the  debts,  then,  to  hold  that  there  was  an 
assent  to  the  bequest  would  be  to  render  the  devisee  liable 
for  a  breach  of  trust  in  not  disposing  of  the  residue  ac- 
cording to  the  directions  of  the  wilL 

Pollock,  C.  B.— We  are  all  of  opinion  that  there  ought 
to  be  no  rule.  There  was  evidence  of  an  assent  by  Thomas 
Fenton  to  the  bequest,  for  he  entered  into  possession  and 
dealt  with  the  property  as  his  own. 

Pabke,  B. — I  am  also  of  opinion  that  there  was  suffi- 
cient evidence  of  an  assent  to  the  bequest.  In  the  first 
place,  upon  the  death  of  the  te.stator,  Thomas  Fenton, 
junior,  entered  into  possession  of  the  property,  and  con- 
tinued to  hold  it  until  his  death,  and  moreover  be  disposed 
of  it  by  his  will  That  is  strong  evidence  that  be  treated 
the  term  as  belonging  to  him  in  his  own  right.  Whether 
or  no  he  committed  any  breach  of  trust  (which  he  clearly 
did  not  unless  there  was  a  surplus  over  and  above  the 
charges)  cannot  be  inquired  into  in  a  Court  of  law.  His 
disposing  of  the  term  by  will  shews  that  he  elected  to  take 
it  as  legatee. 

Platt,  B.,  and  Mabtih,  B.,  concurred. 

Rule  refused. 


May  I. 


EXCHEQUER  REPORTS. 


Barker  and  Another  v,  Sterne. 


A.,  in  BATuria,  X  HE  declaration  stated,  that  one  Matthes,  on  the  1st 
^a^bkSk"'^"  of  August,  1853,  in  parts  beyond  the  seas,  to  wit,  at  Rc- 
*f™  bmi^  devitz,  in  the  kingdom  of  Bavaria,  by  his  bill  of  exchange 
and  Mit  it  with  now  OYcrdue,  directed  to  the  defendant,  required  the  de- 

a  consiffnment  i         /*  /•  i  i  ^  /• 

ofgoodBtohis  fendant  to  pay  that  first  of  exchange  to  the  order  of 
i^™SSn!for  Messrs. Seegers,  82W.  sterling,  two  months  after  date,  and 
acceptance  by     ^hc  defendant  accepted  the  said  bill  of  exchange,  and 

the  porchaaer  ,  ,  ,      , 

of  the  goods.  Messrs.  Seegers  indorsed  it  to  the  plaintiffs,  but  the  de- 

■pondenTfiUed  fendant  did  not  pay  the  bilL — ^There  were  pleas  denying 

by^MrtkT^e  ^^^  making,  acceptance,  and  indorsements  of  the  bill; 

date,  amount,  upon  which  issues  Were  joined. 

got  the  bill  ac-  At  the  trial,  before  PoUock,  C.  B.,  at  the  London  Sit- 

dSradim^  ap.  ^^tP  ^^'  ^*  Term,  it  appeared  that  Messrs.  Seegers,  who 

pHed  it  to  hii  ^^^q  commission  agents  in  London,  were  in  the  habit  of 

ownparposea,  ,  . 

when  it  wm  receiving  consignments  of  goods  from  one  Matthes,  a  mer- 

donedtothe  chant  residing  at  Redeyitz,  in  Bavaria.    On  these  occa- 

^^^at  the  ^^o^^i  ^^  ^^  usual  for  Matthes  to  send  to  Messrs.  Severs 

?*?  ^.J!®*"^  a  blank  form  of  a  bill  of  exchange,  with  his  signature  as 

inhmd  bill,  and  ,  . 

therefore  did  drawer,  and  they  filled  it  up  and  got  it  accepted  by  the 
•toi^™"  *  purchaser  of  the  goods.  In  accordance  with  that  course 
of  dealing,  Matthes,  at  Bedevitz,  signed,  as  drawer,  a 
blank  form  of  the  bill  in  question,  and  sent  it  to  Messrs. 
Seegers  in  a  letter  advising  them  of  a  consignment  of 
goods,  and  Messrs.  Seegers  in  London  filled  up  the  blanks 
by  inserting  the  date,  amount,  &c.,  as  stated  in  the  de- 
claration; and,  having  got  the  bill  accepted  by  the  defend- 
ant, applied  it  to  their  own  purposes,  when  it  was  bona 
fide  indorsed  to  the  plaintiffs  for  value. 

It  was  submitted,  on  behalf  of  the  defendant,  that,  as 
Messrs.  Seegers  had  only  a  limited  authority  to  fill  up  the 
blank  form,  in  order  to  obtain  payment  of  the  goods  con- 
signed to  tliem,  this  was  in  effect  a  bill  drawn  in  London, 
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and  therefore  required  a  stamp.    The  learned  Judge  over-      ^^Q^ 
ruled  the  ebjection,  and  a  verdict  was  found  for  the  plain- 
tiffs, leave  being  reserved  to  the  defendant  to  move  to  enter 
a  verdict  for  him. 

Montagu  Chambers  moved  accordingly  (April  22). — The 
instrument  in  question  was  an  inland  bill  of  exchange, 
and  therefore  required  a  stamp.  The  blank  form  having 
been  filled  up  for  a  purpose  not  authorised  by  the  party 
who  signed  it  as  drawer,  it  never  became  his  bill.  Snaiih 
V.  Mingay  (a)  is  distinguishable.  There  certain  partners  re- 
sident in  Ireland  signed  as  drawers,  and  indorsed  the  blank 
form  of  a  bill  of  exchange,  and  transmitted  it  to  their 
copartner  in  England  for  his  use;  he  accordingly  filled  up 
the  blanks,  and  negotiated  it;  and  it  was  held  to  be  a 
bill  of  exchange  by  relation  from  the  time  of  the  signing 
and  indorsing  in  Ireland,  and,  consequently,  that  an 
English  stamp  was  not  necessary.  But  in  that  case  the 
person  who  filled  up  the  blanks  acted  in  accordance  with 
the  authority  given  him  by  the  drawers,  so  that  the  in- 
strument, when  completed,  took  effect  from  the  time  of 
their  signature.  Here,  however,  there  was  only  a  limited 
authority  to  fill  up  the  form  for  a  particular  purpose;  and 
it  having  been  used  for  a  different  purpose,  the  case  is  the 
same  as  if  the  bill  had  been  entirely  made  in  England. 
According  to  SnaUh  v.  Mmgay^  the  true  test  is  this,  when 
was  the  person  signing  the  paper  bound  as  drawer?  He 
cannot  be  bound  by  an  act  done  contrary  to  his  direc- 
tiona  If  a  person  gives  his  blank  acceptance,  with  autho- 
rity to  fill  it  up  with  a  particular  sum,  and  the  party  so 
authorised  fills  it  up  with  a  larger  sum,  that  is  a  forgery. 
Then,  if  this  be  treated  as  a  valid  bill  as  against  the 
acceptor,  it  only  became  a  bill  in  England.  Steadman  Vi 
DuhamdQf)  shews  that,   although  the  bill  purports  on 

(a)  1  M.  &  Sel.  S7.  (6)  1  C.  B.  888. 
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1854.        the  face  of  it  to  be  a  foreign  bill,  the  acceptor  is  not 

estopped   from    shewing  that  it  was  in  fact  drawn    in 

London. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — This  was  a  motion  for  a  new 
trial,  in  a  case  tried  before  me  at  Guildhall.  It  was  an 
action  on  a  bill  of  exchange,  drawn  abroad  in  blank,  and 
filled  up  in  London.  Mr.  Chambers  moved  for  a  new  txial, 
on  the  ground  that,  the  blank  form  of  the  bill  having 
been  improperly  filled  up  contrary  to  the  direction  and 
intention  of  the  drawer,  it  was  not  binding  as  against 
him,  and  that  it  only  became  a  bill  in  London,  and  con- 
sequently required  a  stamp.  We  are  of  opinion,  on  the 
authority  of  8naith  v.  Mingay  (a),  that  this  is  not  an  in- 
land bill,  and  therefore  no  stamp  is  necessary.  It 
seems  to  us  that  the  mode  in  which  Mr.  Chambers  pre- 
sented the  objection  must  fail,  for  in  reality,  quoad  man- 
kind at  large,  the  authority  of  the  person  who  holds  such 
a  piece  of  paper  with  the  name  of  a  drawer  or  an  ac- 
ceptor upon  it,  must  be  judged  of  from  the  paper  itself 
If  a  person  in  this  country  puts  his  name  to  a  blank  form 
of  bill,  either  as  drawer  or  acceptor,  it  may  be  filled  up 
with  any  amount  the  stamp  will  bear,  and  he  cannot 
shelter  himself  from  liability  by  any  private  instructions 
contained  in  a  separate  document,  of  which  the  rest  of 
the  world  must  necessarily  be  ignorant.  There  is  a 
case  (b)  where  a  customer  of  a  banker,  on  leaving  home, 
gave  to  his  wife  several  blank  forms  of  cheques,  signed  by 
himself,  and  desired  her  to  fill  them  up  according  to  the 
exigency  of  his  business.  She  filled  up  one  of  them  so 
carelessly,  that  a  clerk  to  whom  she  delivered  it  was 
enabled  to  alter  the  amount  to  a  larger  sum,  in  such  a 

(a)  1  M.  &  Sel.  87. 
(6)  Tatinge  v.  Grote,  4  Bing.  253;  12  Moore,  484,  S.  C. 
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way  that  the  bankers  could  not  discover  the  alteration, 
and  thej  paid  it:  it  was  held  that  the  loss  must  fall  on 
the  drawer,  as  it  was  caused  by  his  negligence.  Now, 
whether  the  better  ground  for  supporting  that  decision 
is,  that  the  drawer  is  responsible  for  his  negligence,  which 
has  enabled  a  fraud  to  be  practised,  or  whether  it  be  con* 
sidered  that,  when  a  person  issues  a  document  of  that 
kind,  the  rest  of  the  world  must  judge  of  the  authority 
to  fill  it  up  by  the  paper  itself,  and  not  by  any  private 
instructions,  it  is  unnecessary  to  inquire.  I  should  pre- 
fer putting  it  on  the  latter  ground.  For  these  reasons 
we  think  that,  in  this  case,  there  ought  to  be  no  rule. 
The  ground  of  the  motion  is  founded  on  the  want  of  a 
stamp,  and  for  this  purpose  it  is  to  be  assumed  that  the 
bill  was  in  the  hands  of  the  plaintiffs  as  bon&  fide  holders 
for  value,  and  without  notice  of  any  instructions  to  fill  up 
the  blank  form  for  a  particular  purpose. 

Rule  refused. 


1854. 


Rawlikos  V,  Chakdlbb  and  Others. 

X  HE  first  count  of  the  declaration  stated,  that  the  de- 
fendant was  a  promoter  of  the  Patent  Waterproof  Brick 
and  Tile  Company,  then  about  to  be  formed;  and  in  con- 
sideration that  plaintiff  bad  entered  into  the  employ  of 
the  defendant  as  secretary,  to  act  in  the  formation  of  the 
company,  the  defendant  agreed  to  retain  him  in  such  em- 
ployment until  after  reasonable  notice. — Breach,  dismissal 
without  notice.  The  second  count  stated,  that  the  com- 
pany had  been  provisionally  registered;  and  that  the  de-* 
fendant,  being  promoter,  was  acting  in  the  formation  of 
the  company,  and  agreed  to  retain  the  plaintiff  in  the  said 
employment  until  after  the  company  should  have  been 
completely  registered. — Breach,  that  the  defendant  dis- 
missed the  plaintiff  from  the  said  employment  before  the 


May  9. 

Thedefendant'k 
connsel,  on 


tion  of  the  plain- 
tiff, read  a  let- 
ter firom  him, 
which  in  effect 
answered  his 
case,  and  then 
submitted  that 
there  was  no 
eridence  for  the 
jnry: — Hdd, 
that  the  Court 
in  banc,  in  con- 
sidering whe- 
ther there  was 
eyidenoe,  could 
not  look  at  the 
letter  as  part  of 
the  plaintiff's 
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1854.  company  was  completely  registered.  There  were  also 
counts  for  wages,  and  work  and  labour.  The  pleas  to  the 
two  first  counts  traversed  the  agreements;  and  to  the  other 
counts  there  were  pleas  of  "  never  indebted." 

At  the  trial,  before  Piatt,  B.,  at  the  London  Sittings  in 
last  Term,  it  appeared  from  the  plaintiff's  evidence,  that 
one  Workman,  the  patentee  of  the  waterproof  brick,  had 
agreed  with  the  defendant  and  other  persons  that  they 
should  purchase  the  patent,  and  form  a  company  for  work- 
ing it     A  meeting  accordingly  took  place  on  the  21st  of 
April,  1853,  when  a  prospectus  was  drawn  up,  in  which  the 
plaintiff's  name  appeared  as  secretary.    The  plaintiff*  con- 
stantly attended  at  the  offices  of  the  company,  answered 
applications  for  shares,  and  was  treated  as  secretary  until 
the  22nd  of  August,  1853.    The  defendant  Chandler  al- 
ways occupied  the  chair  at  the  meetings  of  the  directors. 
The  lease  of  the  premises  was  taken  in  his  name,  and  the 
deposits  were  paid  to  his  credit  in  the  banker's  books.   He 
drew  cheques,  and  paid  the  tradesmen  of  the  company. 
On  the  cross-examination  of  the  plaintiff,  al^ter  written  by 
him  to  the  directors  was  put  into  his  hands;  and  the  learn- 
ed Judge  suggested  that  the  letter  should  be  read,  which 
was  accordingly  done.    The  letter  commenced  by  request- 
ing that  the  directors  would  continue  the  plaintiff  in  the 
service  of  the  company;  and,  after  alluding  to  what  he  had 
done  in  respect  of  its  formation,  concluded  thus — "  As  I 
had  agreed  that  my  salary  was  to  be  paid  only  in  the 
event  of  the  success  of  the  undertaking,  I  must  be  per- 
mitted to  add,  that  I  respectfully  rely  upon  your  favour- 
able consideration,  so  far  as  to  recognise  my  claim  to  re- 
main in  the  service  of  the  company,  at  least  as  account- 
ant or  chief  clerk.''   Some  time  was  occupied  in  examining 
into  the  circumstances  under  which  the  letter  was  written; 
and  at  the  conclusion  of  the  plaintiff's  case,  the  defendant's 
counsel  submitted  that  there  was  no  evidence  to  go  to  the 
jury.     The  learned  Judge  left  the  case  to  the  jury,  who 
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found  a  yerdict  for  the  plaintiff,  with  1 80Z.  damages,  and        1854. 
leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Edmn  James,  in  last  Hilary  Term,  obtained  a  rule  nisi 
accordingly;  against  which 

Montagu  Chambers  and  Koiman  now  shewed  cause  (a). 
— [Parke,  B. — If  that  letter  is  to  be  taken  as  part  of 
the  case  at  the  time  when  the  point  was  reserved,  I 
think  there  was  no  evidence  to  go  to  the  jury.]  The  let- 
ter was  not  put  in  by  the  plaintiff.  It  was  part  of  the  de- 
fendant's evidence,  and  the  reading  of  it  entitled  the  plain- 
tiff's counsel  to  reply.  It  could  not  therefore  be  used  by 
the  defendant's  counsel  in  moving  for  a  nonsuit  at  the 
conclusion  of  the  plaintiff's  case.  [Parke,  B. — In  The 
Queen's  case  (b)  it  was  said,  that  it  was  convenient  that 
the  letter  should  be  read,  under  such  circumstances,  at  the 
time  of  the  witness's  examination,  in  order  that  it  might 
be  fully  explained  (c).  Martin,  B. — If  that  letter  was 
taken  as  part  of  the  plaintiffs  case,  he  is  out  of  Court.] 

Pbb  Curiam. — ^We  think  there  was  evidence  to  go  to  the 
jury  that  the  plaintiff  had  a  right  to  receive  something 
for  his  services.  The  rule  must  be  absolute  for  a  new 
trial  on  payment  of  costa 

Rule  absolute  accordingly. 

(a)    They  cited    Freeman  v.  (b)  2  Bro.  &  B.  288. 

Cboib,  2Exch.  654;  and  ffochster         (c)  See  BoberU  v.  Croft,  7  C.  & 
Y,DeLa  LcUour,  2  E.  &  B.  678.        P.  376. 
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April  la  FAiKCLouaH  V.  Pavia. 

A  biu  of  ez-  X  HIS  was  BD  actioii  by  the  plaintiff  as  indorsee  against 
^^"a^*"  *^®  defendant  as  acceptor  of  a  bill  of  exchange  dated  the 
terms  of  the       27th  of  February,  1853,  for  SQL  Us.  Sd,  payable  to  the  order 

sale  and  return  '  ^  ^ 

of  certain  goodB,  of  Messrs.  D.  &  Co.,  three  months  after  date.  The  declara- 
wMch  only  had  tion  alleged,  that  '^  Messrs.  D.  &  Go.  indorsed  the  same  in 
^Sr»e?by^e  Wank,  and  delirered  and  transferred  the  same  to  Messrs. 
drewer  for  a      Bamcd  &  Co.,  who  delivered  and  transferred  the  same  to 

valuable  conn-  ,     ^^ 

deration  before    the  plaintm. 

to  b!Tc^."*        The  defendant  pleaded,  first,  that  Messrs.  Bamed  h  Co. 

d^B^.k^''  did  not  deliver  and  transfer  the  said  bill  to  the  plaintiff 

traniierred  it  as  alleged.    Secondly,  that  the  drawer  of  the  bill  was  one 

by  deUY«ry;  J.  W.  Fairclough,  and  that  he  made  the  bill  by  the  name 

^Uie*^rf«  and  style  of  Dagnall  &  Co.;  and  that,  before  and  at  the 

thenMueof  Ae  i{jj^q  of  the  acceptance,  the  defendant  held  and  was  pes* 

firmofB.  &Co.  .  .  , 

was  eraaed  from  scsscd  of  Certain  goods  which  he  had  received  from  the 

biU;— i/rfd,  *  said  J.  W.  Fairclough,  and  which  the  defendant  held  upon 

fobydeUvOT  *^^  tcrms  that,  in  case  he  sold  and  disposed  of  any  part  of 

from  B.  &  Co.  them,  he  should  become  the  purchaser  of  such  part  from 

passed  their  ti- 

tie  in  the  bill  to  the  Said  J.  W.  Fairclough,  but  that  he  should  not  be  con- 
Md^thit  ihL'  sidered  as  the  purchaser  of  or  be  liable  to  pay  for  any 
agreement  be-    portion  of  such  goods  as  he  might  return  to  the  said  J. 

tween  the  draw-  '^  o  o 

erandtheac-  W.  Fairclough;  that  the  defendant  accepted  the  bill  for 
^swer^m*  and  on  account  of  such  of  the  said  goods  as  he  might  not 
artion  on  the  ^gtum  as  aforcsaid,  and  in  consequence  thereof  became 
liable  to  pay  for  them ;  and  that  there  never  was  any  value 
or  consideration  for  the  said  acceptance  of  the  bill  by  the 
defendant,  or  for  the  defendant's  paying  the  amount  of  the 
bill  or  any  part  thereof,  except  as  aforesaid;  and  further, 
that,  before  the  said  indorsement  of  the  bill  by  the  drawer, 
the  defendant  returned  to  the  said  J.  W.  Fairclough,  who 
then  accepted  and  received,  all  the  said  goods;  and  the 
defendant  never  became  liable  to  pay  the  said  J.  W.  Fair- 
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clough  for  any  part  of  the  said  goods;  and  thereupon  the        18^ 

consideration  of  and  for  the  bill  wholly  failed     And  for-    Faircloooh 

ther,  that,  before  the  said  delivery  or  transfer  of  the  said       p  ^' 

bill  by  the  said  Messrs.  Earned  &  Co.  to  the  plaintiff,  and 

whilst  they  remained  the  holders  thereof,  all  consideration 

and  value  for  the  said  indorsement  to  them  of  the  said  bill 

and  for  their  being  the  holders  thereof  ceased,  and  they 

became  and  were,  and  thence  continually  until  and  at  the 

time  of  the  delivery  of  the  bill  to  the  plaintiff  remained, 

holders  of  the  bill  without  any  value  or  consideration ; 

and  that  there  never  was  any  value  or  consideration  for 

the  delivery  of  the  bill  by  the  said  Messrs.  Bamed  &  Co. 

to  the  plaintiff,  or  for  his  being  the  holder  of  the  bill,  but 

he  always  held  and  now  holds  the  bill  without  any  value 

or  consideration. 

The  defendant  pleaded,  fourthly,  as  follows: — ^'The  de- 
fendant repeats  all  the  allegations  and  averments  in  the 
second  plea^  except  so  much  thereof  as  alleges  that  there 
never  was  any  value  or  consideration  for  the  said  delivery 
to  the  plaintiff,  and  that  he  held  and  now  holds  the  bill 
without  value  or  consideration.  And  further,  that  the 
bill  was  payable  and  over-due,  according  to  the  tenor  and 
effect  thereof,  before  and  at  the  time  when  the  same  was 
first  delivered  by  the  said  Messrs.  Barnefl  &  Co.  to  the 
plaintiff,  and  before  and  at  the  time  when  the  plaintiff 
first  took  and  received  the  same,  or  acquired  any  interest 
therein  or  title  thereto.*'  Upon  these  pleas  issues  were 
joined. 

At  the  trial,  before  Flattf  R,  at  the  last  Liverpool  As- 
sizes, it  appeared  that  the  drawer  and  the  defendant,  who 
was  the  acceptor  of  the  bill,  were  brothers;  that  the  de- 
fendant, prior  to  the  acceptance  of  the  bill,  had  receiv- 
ed certain  goods  for  sale  on  his  brother's  account;  that 
the  bill  had  been  accepted  upon  the  terms  that  it  should 
stand  as  a  security  for  the  due  payment  of  the  amount  of 
such  of  the  goods  as  should  be  sold  within  a  certain  time; 

zz  2 
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1854.        and  that  the  remainder  of  the  goods  should  be  retnmed 
to  the  drawer.    The  defendant  had  effected  a  sale  of  the 
goods  to  the  amount  of  21  only,  and  had  returned  the  re- 
mainder of  such  of  them  as  had  not  been  sold.      The 
drawer  indorsed  the  bill  in  blank,  and  deposited  it  before 
it  became  due,  together  with  certain  other  securities,  with 
Messrs.  Earned  &  Co.,  bankers,  who  transferred  it,  after  it 
became  due,  to  the  plaintiff  by  delivery;  and  at  the  time 
they  so  transferred  it,  they  struck  out  the  name  of  the  firm 
which  had  been  written  on  the  back  of  the  bilL     Under 
these  circumstances,  it  was  contended  on  the  part  of  the 
defendant's  counsel,  that  the  fourth  plea  was  proved,  or  at 
all  events  with  the  exception  of  21    The  learned  Judge, 
however,  was  of  opinion  that  Messr&  Barned  &  Co.,  who 
had  a  good  title  to  the  bill,  had  transferred  their  title  to 
the  plaintiff  by  delivery,  and  that  the  fact  of  their  having 
erased  their  indorsement  from  the  back  of  the  biU  did 
not  affect  the  question.     His  Lordship  directed  the  jury 
in  accordance  with  that  view,  and  a  verdict  was  found  for 
the  plaintiff  for  the  amount  claimed. 

T.  Jones  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. — The  plaintiff  having  re- 
ceived the  bill  after  it  was  due  from  Messrs.  Barned  &  Ca 
without  their  indorsement  being  upon  it,  received  it  upon 
the  credit  of  the  original  indorsement,  and,  consequently, 
subject  to  the  terms  upon  which  the  bill  was  transferred 
by  the  drawer.  Therefore  the  fourth  plea  was  proved. 
The  effect  of  a  blank  indorsement,  when  expanded,  amounts 
to  an  order  by  the  indorser  upon  the  acceptor  to  pay  the 
contents  of  the  bill  to  the  holder.  The  indorsement  here 
was  precisely  the  same  as  it  would  have  been  if  the  drawer 
had  written  over  his  name  upon  the  back  of  the  bill,  ^'  Pay 
the  contents  to  the  plaintiff.'"  The  case  of  Lucas  v. 
Mar8h(fl)  is  an  authority  in  favour  of  the  defendant's  in- 

(a)  Barnes's  Notes,  463. 


EASTER  TERM,    17  YIOT.  693 

terpretation  of  the  meaning  of  a  blank  indorsement  That  1854. 
was  an  action  by  the  plaintiff  as  indorsee  of  a  promissory 
note.  On  the  trial  the  note  was  produced^  indorsed  by  the 
maker,  but  not  superscribed.  The  report  proceeds  as  fol- 
lows: — "And  the  question  on  the  point  reserved  was, 
whether  or  no,  after  the  objection  taken,  the  indorsement 
to  plaintiff  could  be  supplied  in  Court: — Held,  per  Curiam^ 
that  the  words  pay  the  contents,  Jkc,  may  be  put  or  set 
over  the  name  indorsed  in  Court  The  property  is  trans- 
ferred by  the  indorsement;  and  where  the  indorsement 
appears  to  be  superscribed,  the  Court  never  inquire  when 
the  superscription  was  written."  [Pollock,  C.  B. — ^I  ob- 
serve that  the  reporter  calls  the  maker  of  the  note  the 
drawer.  I  doubt  very  much  the  correctness  of  that  report 
Parke,  R — I  see  that  my  Brother  Byles,  in  his  very  excel- 
lent Treatise  on  Bills  of  Exchange,  has  no  reference  to 
that  case.  The  question  is,  whether  Messrs.  Barned  &  Co. 
transferred  their  title  to  the  plaintiff  by  delivery  only.] 
The  defendant  contends  that  they  did  not  They  could 
not  do  so  except  by  indorsement;  and  they  struck  the 
'  name  of  the  firm  off  the  back  of  the  bilL  The  declaration, 
which  is  somewhat  peculiar  in  form,  alleges  that  Messrs. 
Barned  &  Co.  *' delivered  and  transferred ""  the  bill  to 
the  plaintiff.  In  Vincent  v.  Horlock(a),  the  payee  of  a  bill 
of  exchange  indorsed  it  in  blank  and  delivered  it  to  B., 
who  wrote  above  the  drawer's  indorsement  "pay  the  con- 
tents to  C.;''  and  Lord  Ellenborougk,  C.  J.,  held,  that  R 
was  not  liable  as  an  indorser  of  the  bill.  He  said,  "  I 
am  clearly  of  opinion  that  this  is  not  an  indorsement 
by  the  defendants.  For  such  a  purpose  the  name  of  the 
party  must  appear  written  with  intent  to  indorse.  We  see 
these  words  *  Pay  (ke  contents  to  such  a  one,^  written  over 
a  blank  indorsement  every  day,  without  any  thought  of 
contracting  an  obligation,  and  no  obligation  is  thereby 

(a)  1  Camp.  442. 
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1854.        contracted.    When  a  bill  is  indorsed  by  the  pajee   in 
blank,  a  power  is  given  to  the  indorsee  of  specially  ap- 
pointing the  payment  to  be  made  to  a  particular  indi- 
yidual ;  and  what  he  does  in  the  exercise  of  this  power  is 
only  expressio  coram  quss  tacitb  insunt.  This  is  a  sufficient 
indorsement  to  the  plaintiffs^  but  not  by  the  defendant&'' 
This  case  is  an  authority  in  favour  of  the  defendant's  con- 
struction of  a  blank  indorsement.   [Martin^  B. — The  same 
volume  of  Campbell's  Reports  contains  a  case  which  is 
directly  opposed  to  the  defendant's  position.    The  mar- 
ginal note  of  Chalmers  v.  Lan%on{a)  is  this : — ''  In  an  action 
by  the  second  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  if  the  person  who  indorsed  it  to  the  plaintiff 
could  himself  have  maintained  an  action  upon  it,  the  de- 
fendant cannot  give  in  evidence  that  it  was  accepted  for 
a  debt  contracted  in  smu^ling,  although  it  was  indorsed 
to  the  plaintiff  after  it  had  become  due."    That  case  was 
brought  before  the  Court  of  King's  Bench,  and  they  upheld 
the  opinion  of  the  learned  Judge;  and  consequently  it  is 
the  decision  of  a  Court  in  banc]  It  is  conceded,  that  if  any 
of  the  prior  holders  of  the  bill  could  maintain  an  action 
upon  it,  the  plaintiff  would  have  a  good  cause  of  action; 
but  the  only  way  in  which  a  bill  can  be  so  transferred  is  by 
indorsement.     [PoBocfc,  C.  R — It  may  by  delivery.]     The 
title  of  the  party  transferring  the  instrument  ought  to  ap- 
pear upon  the  instrument  itself.     [Parke^  R — ^A  bill  of 
exchange,  by  virtue  of  a  blank  indorsement,  becomes  pay- 
able to  the  bearer.]     It  was  decided  in  Ex  parte  ShutUe- 
worih(b),  that  a  person  giving  cash  for  a  bill  without  the 
indorsement  of  the  person  from  whom  he  takes  it,  cannot 
prove  it  under  his  bankruptcy.    [Parkey  B. — That  decision 
proceeded  solely  upon  the  ground  that  the  transaction 
amounted  to  a  sale  of  the  bill.]     The  question  depends 
upon  the  effect  of  the  erasure  of  the  indorsement  of  Messrs. 

(a)  1  Camp.  383.  (b)  3  Ves.  jun.  367. 
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Bamed  &  Co.  [Parke,  R — ^They  had  a  good  title  to  the  1854. 
bill,  which  they  transferred  to  the  plaintiff  by  delivery; 
and  the  effect  of  striking  out  their  indorsement  is  to  ex- 
onerate them  from  liability  upon  the  bill  as  indorsers.] 
Can  they  be  said  to  give  a  title  to  the  bill  which  does  not 
appear  upon  the  instrument  itself?  [PcMrke,  R — No  doubt 
they  can.] 

PSB  CuBiAu(a). — ^There  will  be  no  rule.  The  proposi- 
tion of  the  learned  counsel  has  no  foundation.  This  bill 
of  exchange  was  indorsed  in  blank  to  Mes8r&  Bamed  &  Ca 
before  it  became  due,  for  a  valuable  consideration;  and 
they,  by  the  delivery  to  the  plaintiff,  although  after  it 
became  due,  and  without  their  indorsement  being  upon 
it,  transferred  their  title,  which  was  a  perfectly  good  one, 
to  the  plaintiff.  The  plaintiff  is  in  law  in  the  same  con- 
dition as  the  holder  of  the  bill  at  the  time  when  it  was 
indorsed  to  Messra  Bamed  &  Co.;  and  the  effect  of  the 
indorsement  of  Messr&  Bamed  &  Co.  having  been  struck 
off  the  back  of  the  bill  is  merely  to  exonerate  them  from 
liability  upon  the  instrument;  but  that  matter  cannot 
operate  as  an  extinguishment  of  the  title  which  they  had 
to  the  bill,  and  which  they  transferred  to  the  plaintiff  by 
the  delivery. 

Rule  refused, 
(a)  Pollock,  C.  B.,  Parke,  B.,  PhU,  B.,  and  Jfartifh  B. 
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JToy  8.       Watts,  Administrator  of  J.  Watts,  deceased,  v.  Rees,  &c. 

To  an  action       J-  HE  declaration  stated,  that  the  plaintiff  sues  the  de- 
taitor  *who°""   ^^ndant,  who  had  been  summoned  to  answer  the  plaintiff 
lueB  in  his  re-    as  such  administrator,  for  money  payable  by  the  defend- 
character  for  a    ant  to  the  plaintiff  for  money  of  the  intestate  bad  and 
the  death  of  the  i^ceived  by  the  defendant  to  the  use  of  the  plaintiff  as 
fen^fomnor  *^^^  administrator,  for  interest  upon  and  for  the  forbear- 
aetoffadebt      aucc  of  money  due  to  the  plaintiff  as  such  administrator 
the  intestate      from  the  defendant,  and  by  the  plaintiff  as  such  adminis- 
Sne"a).^         trator  forborne  to  the  defendant,  at  his  request ;  and  for  mo- 
ney found  to  be  due  from  the  defendant  to  the  plaintiff  as 
such  administrator  upon  accounts  stated  between  them.^' 
Plea, ''  except  as  to  &c.,  parcel  &c.,  that  the  plaintiff,  at 
the  commencement  of  the  suit,  was  and  still  is  indebted  as 
such  administrator  as  in  the  declaration  mentioned,  to  the 
defendant,  in  an  amount  equal  to  the  plaintiff's  claim,  ex- 
cept as  aforesaid,  for  money  lent  by  the  defendant  to  the 
said  J.  Watts  in  his  lifetime,  and  for  work  done  and  mate- 
rials provided  by  the  defendant  for  the  said  J.  Watts  in 
his  lifetime  at  his  request;  and  for  money  found  to  be  due 
from  the  said  J.  Watts  in  his  lifetime  to  the  defendant  on 
accounts  stated  between  them,  which  amount  the  defend- 
ant is  willing  to  set  off  against  the  plaintiff's  claim,  except 
as  aforesaid/' 

Demurrer,  and  joinder. 

HennHeer  in  support  of  the  demurrer — The  question 
raised  by  this  demurrer  is,  whether,  in  a  case  where  the 
plaintiff  sues  as  administrator  for  a  debt  due  after  the 
death  of  the  intestate,  the  defendant  can  set  off  a  debt 
from  the  intestate  accrued  due  to  him  in  the  latter's  life- 

(a)  Error  was  afterwards  the  case  now  stands'for  judgment 
brought  upon  this  decision,  and      in  the  Exchequer  CSiamber. 
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time.  It  is  submitted  that  he  cannot  The  question  1854. 
turns  on  the  statute  of  set-off,  2  Qeo.  2,  a  22,  s.  13,  which 
enacts,  that  "  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  or,  if  either  party  sue  or  be  sued 
as  executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other.'"  This  matter  has  been 
set  at  rest  by  several  decisions  The  authorities  are  col- 
lected in  2  Williams  on  Executors,  p.  1596,  4th  ed.,  where 
it  is  said, — '^In  an  action  by  an  executor  in  his  own 
name  to  recover  money  due  to  the  testator  in  his  lifetime, 
and  received  by  the  defendant  after  his  death,  the  defend- 
ant cannot  set  off  a  debt  due  to  him  from  the  testator;'' 
and  the  following  authorities  are  quoted  for  this  posi- 
tion:— Shipman  v.  Tlt(>mpson(a),  and  Tegetmeyer  v.  Lumr 
ley(b).  And  the  learned  author,  in  a  note  to  the  preceding 
passage,  says — ''According  to  the  case  of  KUvington  v. 
Stevenson^  cited  by  Erskine  from  Yates'  MSS.  in  Teget- 
meyer V.  Lumley,  the  same  rule  holds  where  the  plaintiff 
declares  as  executor,  if  the  cause  of  action  arose  after  the 
death  of  the  testator/'  [BovHl  referred  to  MardaU  v. 
TheUii8on(c)  as  a  decision  expressly  in  favour  of  the  plea] 
That  authority  is  distinguishable  from  the  present  case,  of 
which  it  is  the  converse.  There  the  action  was  not  by 
the  plaintiff  as  executor,  but  against  the  defendant  as 
executor.  That  decision  merely  followed  the  previous 
judgment  of  the  Court  of  Queen's  Bench  in  Blakedey  v« 
Smalkuood(d)y  where  it  was  held,  that  in  an  action  against 
an  executor  on  an  account  stated  by  him  as  executor,  a 
set-off  for  debts  due  from  the  plaintiff  to  the  testator  in 
his  lifetime  might  be  pleaded.  But,  under  this  statute, 
the  debt  to  be  set  off  must  be  a  mutual  debt  between  the 
parties  on  the  record;  and  the  debt  here  sought  to  be 

(a)  Willes,  103.  ges,  Id.  261. 

(6)  Id.  264,  reported  in  Durn-         (c)  21  L.  J.,  Q.  B.,  410. 
ford's  note  to  Hutchvuon  v.  Stwr-         (d)  8  Q.  B.  638. 
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1854.^  set  off  is  not  of  that  character;  and  if  the  personal  repre> 
Watth  sentative  were  to  allow  such  a  debt  to  be  set  off,  he  might 
Rua.        be  guilty  of  a  deyastayit    The  plea  is  therefore  bad. 

Botnli  contr^. — ^Where  a  plaintiff  has  the  choice  of  suing 
either  in  his  personal  or  in  his  representative  character, 
and  he  elects  to  sue  in  the  latter,  he  subjects  himself 
to  aU  the  equities  which  that  character  inyolyes.  It 
is  submitted,  that  the  rule  laid  down  in  Williams  on 
Executors,  and  which  has  been  relied  upon  by  the  plain- 
tiff, is  not  the  true  one;  for  the  cases  upon  which  that 
position  is  founded  were  neither  elaborately  argued  nor 
deliberately  considered.  But  it  is  contended  that  the 
principle  propounded  by  the  Court  of  Queen's  Bench  in 
MarddU  y.  ThdiAison  is  correct,  and  that  that  decision 
governs  the  present  case.  If  this  Court  were  to  hold  this 
plea  to  be  bad,  their  decision  would  in  effect  overrule  that 
which  has  been  so  recently  pronounced  by  a  Court  of  co- 
ordinate jurisdiction.  The  statute  gives  the  set  off  ^'  where 
there  are  mutual  debts  between  the  testator  or  intestate, 
or  either  party:''  the  object  of  the  statute  being  to  pre- 
vent the  bringing  of  cross  actions:  Forsier  v.  ^tbon(a). 
No  doubt  the  cases  relied  upon,  and  which  are  to  be  found 
in  the  notes  to  Willes'  Reports,  are  opposed  to  the  plea; 
but  those  cases  are  in  effect  overruled  by  MardaU  v.  Thd- 
luson.  Lord  CampbeU,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  says, ''  The  statute  2  Geo.  2,  c  22,  gives  the 
right  of  set-off  where  there  are  mutual  debts  between  the 
plaintiff  and  the  defendant;  and  the  debts  above  men- 
tioned are  comprised  in  these  words,  they  being  mutual, 
and  due  in  the  same  right  between  the  plaintiff  and  the 
defendant  Although  the  2nd  clause,  authorising,  in  the 
case  of  a  suit  by  or  against  an  executor,  the  set-off  of  a 
debt  due  from  the  testator,  does  not  apply,  we  think  that 

(a)  12  M.  &  W.  191. 
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clause  was  not  intended  t'O  restrict  the  operation  of  that        i^^- 
which  precedea''    [Martin,  R — ^That  case  is  the  converse       Watts 
of  the  present;  but  Schofield  v.  Oorbett(a),  which  was  an         ^^^ 
action  hj  the  plaintiff  as  executor,  is  directly  opposed  to 
the  plea;  therefore  the  defendant  had  better  take  the  case 
to  the  Court  of  Error.    Parke,  R — ^And  moreover,  the 
words  of  the  statute  itself  are  opposed  to  the  defendant's 
position.    Bj  thus  travelling  out  of  the  words  of  the  Act, 
the  due  administration  of  the  assets  of  the  deceased  might 
be  defeated.]    A  judgment  of  the  Court  in  favour  of  the 
set-off  would  be  a  sufficient  justification  to  a  defendant  in 
pleading  it 

Henniker  was  not  called  upon  to  reply. 

Pollock,  C.  B.-^I  agree  to  the  course  suggested  by  my 
Brother  Martin,  thinking  that  the  case  should  be  taken 
up  to  a  Court  of  Error  by  the  defendant  There  is  one 
case  only  in  favour  of  the  plea.  That  is  the  last,  it  is  true, 
upon  the  question,  and  in  effect  overrules  the  previous 
authority,  of  Schofield  v.  Corbett  (a);  but  the  last-named 
case  appears  from  the  report  not  to  have  been  cited  (6), 
and  according  to  a  well-acknowledged  principle  of  West- 
minster Hall,  in  such  case  a  decision  is  of  much  less  autho- 
rity than  it  would  have  been  if  a  preceding  and  conflicting 
authority  had  been  cited  and  considered,  and  deliberately 
overruled.  I  own  that  I  should  have  felt  myself  bound 
by  the  authority  otMardaU  v.  TheUuaon,  if  the  previous 
case  had  been  cited  and  deliberately  considered,  for  the 
Court  there  took  time  to  consider  their  judgment^  whereas 
in  Schofield  v.  Corbett  judgment  was  given  off  hand,  my 

(a)  6N.&  M.  627;    11  Q.  B.  ThdLuson  in  17  Jur.  389,  that 

779,  Schofidd  v.  Corbeti  was  cited  in 

(5)  It  would  seem,  however,  that  case, 
from  the  report  of  MardaU  v. 
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2^^'  ^  Brother  Patteson  having  expressed  an  opinion  in  which 
the  rest  of  the  Court  appear  to  have  concurred,  and  no 
deliberate  judgment  was  pronounced.  In  Mardatt  y. 
Thdlvson^  my  Brother  Crotnpton  appears  during  the  aigu- 
ment  to  have  been  of  the  opinion  which  has  been  expressed 
by  my  Brother  Martin,  in  saying  that  there  might  be  a 
distinction  between  the  case  of  an  action  by  an  executor 
and  of  one  agairist  an  executor.  He  howeyer  appears  to 
have  given  up  that  position.  Under  these  circumstances^ 
I  feel  that  we  are  placed  in  some  difficulty,  since  MardaU 
V.  TheUuson  does  in  fact  overrule  Schofidd  v.  CorbetL  I 
should  have  felt  myself  bound  by  the  last  authority  upon 
the  question  of  a  Court  of  co-ordinate  jurisdiction,  if  the 
previous  one  had  been  adverted  to  and  had  been  delibe- 
rately overruled.  In  a  Court  of  Error  I  should  not  be 
fettered,  but  should  feel  myself  at  liberty  to  give  an  opin- 
ion in  accordance  with  the  construction  of  the  statute 
which  should  appear  to  me  to  be  the  true  one.  I  am 
not  disposed  to  overrule  MardaU  v.  TheUuaon;  but,  for 
these  reasons,  and  without  giving  any  opinion  upon  the 
point,  I  think  that  the  plaintiff  is  entitled  to  judgment 

Parke,  B. — I  confess  that  I  was  rather  surprised  by  the 
decision  in  MardaU  v.  TheUuson  when  I  first  read  it,  as 
being  alike  at  variance  with  the  previous  authorities  and 
with  the  words  of  the  statute  itself  If  the  decision  of 
the  present  case  rested  with  me,  I  should  act  upon  that 
authority  as  being  the  last  upon  the  point,  by  giving  judg- 
ment for  the  defendant,  leaving  the  plaintiff  to  bring  his 
writ  of  error.  In  this  respect  I  differ  from  the  other 
members  of  the  Court. 

Platt,  B. — In  this  conflict  of  decisions  in  the  same  Court 
upon  this  statute,  our  judgment  must  necessarily  conflict 
with  one  of  them,  for  we  have  no  other  course  open  to  us 


BA8TBR  TERM,   17  VICT.  701 

except  to  reject  the  one  and  follow  the  other.  I  think  1854. 
that  we  ought  to  follow  the  decision  in  Schofield  v.  Corbett, 
as  being  the  most  in  conformity  with  the  general  under- 
standing of  the  effect  of  this  enactment,  and  with  the  ex- 
perience of  legal  practitioners  for  the  last  forty  years,  up 
to  the  time  when  the  case  of  MardaU  y.  TheUuson  intro- 
duced a  contrary  doctrine.  What  are  the  words  of  this 
Act  of  Parliament?  A  defendant  may  set  off  his  debt 
''where  there  are  mutual  debts  between  the  plaintiff  and 
defendant,'"  that  is  to  say,  where  the  debt  is  a  mutual  debt 
between  the  plaintiff  and  the  defendant.  Then  the  section 
proceeds :  ''  or  if  either  party  sue  or  be  sued  as  executor 
or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party.''  But  the  debts 
must  be  mutrnl  as  between  them;  for,  unless  that  be  so,  the 
defendant  has  no  right  of  set-off.  I  -therefore  think  that 
the  plaintiff  is  entitled  to  our  judgment. 

Mabtin,  B. — I  concur  in  the  opinion,  that  the  plain- 
tiff is  entitled  to  judgment  In  putting  a  construe* 
tion  upon  an  Act  of  Parliament,  we  ought  to  refer  to  the 
Act  itself  in  order  to  ascertain  its  meaning.  I  think  that 
there  is  no  doubt  as  to  the  meaning  of  this  Act  If  it  be 
not  extensive  enough  in  its  operation,  it  is  not  within  our 
power  to  make  it  so  in  opposition  to  its  plain  meaning. 
Several  cases  (a)  have  decided  that  this  matter  cannot  be 
pleaded;  and  we  also  have  a  case  in  the  Court  of  Queen's 
Bench,  which  decides  that  this  identical  plea  is  bad 
Against  these  decisions  we  have  one  which  is  not  pre- 
cisely in  point,  although  it  lays  down  a  principle  which 
is  at  variance  with  the  former  authorities.  If  we  were  to 
adopt  the  decision  in  the  case  of  MardaU  v.  Thellusony  we 
might  defeat  the  due  administration  of  assets.    In  short, 


(a)  See  the  cases  on  tlus  subject  collected  in  3  Chitty's  Collection 
of  Statutes,  p.  1029. 
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the  Act  of  Parliament  and  several  decisions  are  against 
this  plea^  and  there  is  in  truth  no  case  precisely  in  fayour 
of  it»  although  the  one  relied  upon  by-  the  defendant  con- 
tains certain  expressions  of  the  Court  in  its  favour.  For 
these  reasons,  I  think  that  the  onus  of  bringing  a  writ  of 
error  ought  to  fall  upon  the  defendant,  and  not  upon  the 
plaintiff. 

Judgment  for  the  plaintiff  (a). 


(a)  See  lAerg  v.  Bawden,  8  Exch.  862. 


Gatfobd,  Appellant;  Nioholls,  Respondent. 

X  HIS  was  an  appeal  from  the  direction  of  the  judge  of 
the  County  Court  of  Whitechapel,  in  the  case  ofNuJioUs  v. 
Oanford. 

The  amended  particulars  of  demand  stated,  ^'  that  the 
defendant,  on  or  about  the  ist  of  August,  1853,  and  on 
other  days  thereafter,  wrongfully,  carelessly,  negligently, 
and  improperly  excavated  and  carried  away  the  earth  and 
soil  adjoining,  near,  and  close  to  a  certain  dwelling-house, 


The  plaintiff 
waf  die  owner 
of  certain  land, 
and  of  certain 
modem  build- 
ings,  abutting 
upon  land  in 
tbe  occupation 
of  the  defend- 
ant    The  de- 
fendant con- 
tracted with  one 
C.  to  erect  cer- 

npon  the  border  with  the  appurtcnaucos,  caUed  and  known  as  No.  8, 
Mountford  Street,  Whitechapel,  the  same  then  and  still 
being  in  the  possession  of  AmosHarrold  as  tenant  thereof 
to  the  said  Henry  NichoUs,  and  the  reversionary  estate 
and  interest  therein  expectant  on  the  detemunation  of 
the  said  tenancy  then  and  still  belonging  to  the  said  H. 


r  his,  the  de- 
fendantX  pre- 
mises, and  C's 
workmen  in 
excavating  the 
•oil  shook  and 
damaged  the 
plaintiff's  build' 
ings.     C.*8 


workmen  also 

cairied  awaj  some  bricks  and  other  materials  belonging  to  the  plaintiff^s  buildings,  but  without  the 

defendant's  sanction  or  anthori^. 

In  an  action  founded  upon  an  alleged  right  to  the  support  of  the  adjoining  soil  in  the  occupation 
of  the  defendant,  for  the  damage  occasioned  bj  the  negligence  of  the  contnctorls  woricmen: — HeU^ 
that,  in  the  absence  of  such  right  of  support,  the  action  for  the  injuiy  to  the  plaintiff's  bmldinga 
fiuled. 

Heldy  also,  that  the  defendant  was  not  liable  for  the  tortious  acts  of  the  contractor's  workmen  in 
canying  away  the  plaintiff's  materials  without  the  defendant's  authority :  and  that,  in  either  case,  the 
mere  feet  of  the  workmen  being  upon  the  defendant's  land  by  his  permission  did  not  render  him  re- 
sponsible for  such  acts  of  theirs. 
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Nicholls,  and  to  which  earth  and  soil  the  said  H.  NichoUs        1804 
then  and  was  and  still  is  entitled  for  the  support  of  the      gatfore^ 
said  dwelling-house  with  the  appurtenances,  and  the  land     ^  App.; 

1  .    1     .1  «      .1  ,  ,  ,  ,  ,  ,  NiCHOLLS, 

on  which  the  same  was  built  and  stood;  whereby  and  by  Reip. 
means  of  the  defendant's  men's  wrongful,  careless,  negli- 
gent,  and  improper  conduct  in  and  about  the  premises, 
the  coal-house  and  the  yard  wall  of  the  said  dwelling- 
house  fell,  and  the  said  dwelling-house  sank,  and  the  walls 
thereof  cracked,  and  the  same  haye  become  and  are  in 
danger  of  falling,  and  dilapidated.  And  for  that  the  de- 
fendant, at  the  several  times  aforesaid,  excavated  and  dug 
out  the  ground  next  adjoining  to  and  against  a  certain 
wall  of  and  belonging  to  the  aforesaid  dwelling-house  and 
the  coal-house  and  yard  thereof,  and  without  shoring  up 
and  underpinning  such  wall  to  its  full  thickness,  and  to 
the  full  depth  of  such  excavation,  and  wit£  good  and  suf- 
ficient materials  in  that  behalf,  and  in  a  workmanlike 
and  substantial  manner,  or  in  any  manner  whatever; 
whereby  and  by  reason  whereof  the  said  wall  fell,  and  the 
said  dwelling-house  and  coal-house  sank,  and  the  several 
other  walls  thereof  respectively  cracked,  and  the  said 
dwelling-house  and  coal-house  have  become  and  are  in 
danger  of  falling,  and  dilapidated.  And  for  that  the  de- 
fendant carried  away  and  converted  to  his  own  use  the 
bricks  and  materials  of  which  the  said  wall  was  built;  by 
means  of  which  several  premises,  the  reversionary  estate 
and  interest  of  the  said  H.  Nicholls  of  and  in  the  said 
dwelling-house  and  premises  has  become  and  is  greatly 
injured  iCnd  depreciated/' 

The  action  was  tried  before  the  judge  of  the  White* 
chapel  County  Court  and  a  jury,  when  the  jury  returned 
a  verdict  for  the  plaintifi*,  damages  232L,  being  20Z.  in  re- 
spect of  the  injury  to  the  plaintiff's  house,  and  dL  for  the 
conversion  of  the  materials  of  the  wall. 

It  appeared  upon  the  trial,  that,  in  April,  18ol,  the 
plaintiff  purchased  the  house,  yard,  and  outbuildings  men- 
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1864.        tioned  in  the  particulars,  and  which  at  the  time  of  the  com- 
Oaypord*     mission  of  the  alleged  grieyances  were  in  the  possession 

App.;        of  QQQ  Amos  Harrold  as  tenant  of  the  plaintiff     This 
N1CHOLL8,  "^ 

Retp.  house  was  built  in  the  years  1844  and  1845.  The  defend- 
ant was,  at  the  time  of  the  commission  of  the  several  acttf 
complained  of,  in  possession  of  certain  land  next  adjoining 
the  plaintiff's.  In  September,  1853,  the  defendant  con- 
tracted with  one  Carter  to  build  a  warehouse  on  the  land 
in  the  defendant's  possession.  The  workmen  engaged  in 
building  the  warehouse  were  employed  and  paid  by  Carter 
the  contractor.  In  excavating  the  defendant's  land,  which 
consisted  of  made  ground  close  to  the  plaintiff's  outbuild- 
ings and  yard  wall,  to  the  depth  of  seven  or  eight  feet,  for 
the  purpose  of  obtaining  a  foundation  for  the  wall  of  the 
defendant's  warehouse,  the  wall  of  the  plaintiff's  yard, 
which  stood  upon  the  plaintiff's  premises,  was  disturbed 
and  thrown  down,  and  the  walls  of  the  plaintiff's  house 
were  injured.  The  bricks  and  other  materials  of  the  fallen 
wall  were  carted  away  by  the  workmen  employed  by  Carter 
without  the  plaintiffs  permission.  The  defendant  gave 
kio  directions  to  the  workmen  employed  on  his  land,  and 
gave  no  orders  for  the  removal  of  the  materials  of  the  old 
wall  which  had  fallen. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the 
injury  complained  of  was  occasioned  by  the  workmen 
employed  -in  building  the  defendant's  warehouse  having 
shored  up  the  plaintiff's  outbuildings  and  yard- wall  in 
an  unworkmanlike  and  insufficient  manner,  the  defendant 
contending  that  the  injury  was  occasioned  by  the*  bad  con- 
struction of  the  plaintiff's  outbuildings  and  yard-wall. 
Upon  that  point  the  evidence  was  conflicting. 

Upon  the  above  facts  the  learned  Judge  directed  the 
jury,  that  as  the  defendant,  for  whom  the  new  warehouse 
was  erected,  was  in  possession  of  the  land  adjoining  the 
plaintiff^s  house  and  premises,  the  defendant  was  answer- 
able for  the  wrongfol  acts  of  any  person  allowed  by  the 
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defendant  to  go  upon  his  land  for  the  purpose  of  erecting        1854. 
such  warehouse;  and  that  the  existence  or  non-existence     qayporo 
of  a  contract  between  the  defendant  and  Carter  was     xt^^^' 
therefore  immaterial.    And  that,  if  the  plaintiff's  pre-        R^p- 
mises  were  injured  bj  the  negligence  of  the  workmen  al- 
lowed bj  the  defendant  to  go  upon  his  land  for  the  purpose 
of  building  a  warehouse  for  the  defendant,  the  defendant 
was  liable  in  damages  for  such  injury;  that  the  plaintiff's 
house,  not  being  an  ancient  house,  was  not  entitled  to  any 
support  from  the  defendant's  land ;  but  that  if  from  the 
evidence  the  jury  should  be  of  opinion  that  the  workmen, 
whilst  they  were  on  land  in  the  defendant's  possession  by 
virtue  of  his  permission  to  them  to  go  upon  such  land  for 
the  purpose  of  erecting  the  said  warehouse,  had,  from 
want  of  due  care,  injured  the  plaintiff's  wall  and  build- 
ings, or  carried  away  from  that  land  materials  belong- 
ing to  the  plaintiff,  the  defendant  was  liable  for  the  in- 
juries resulting  from  those  acta 

The  question  for  the  opinion  of  this  Court  was,  whether, 
upon  the  fact«  stated,  the  direction  so.  given  to  the  jury 
was  correct 

Bagley  for  the  appellant — It  is  submitted  that  the  rul- 
ing of  the  learned  Judge  cannot  be  supported.  The  owner 
of  real  property  is  not  liable  for  the  negligent  acts  of  the 
workmen  of  a  contractor  who  has  been  engaged  by  the 
former  to  do  some  act,  lawful  in  its  character,  upon  his 
property.  This  Court,  in  the  case  otReedte  v.  London  and 
North  Western  Railway  Company  (a),  laid  down  the  defi- 
nite rule,  that  ''there  is  no  distinction  on  this  subject 
between  injuries  arising  from  the  careless  or  unskilful 
management  of  an  animal  or  other  personal  chattel,  and 
an  injury  resulting  from  the  negligent  management  of 

(a)  4  Exch.  244. 
VOL.  IX.  AAA  EXCH. 
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1854.  fixed  real  property/*  [Martin,  B. — The  direction  to  the 
OATfoRD^  i^'y  ^  *^^^  ^*®®  appears  to  be  in  direct  contravention  of 
^^App.;        that  decision.]     That  authority  has  been  acted  upon  in 

NICHOLL8,  ■■  m  ,         ^  1,  .  1. 

RMp.  numerous  cases.  Amongst  others  the  following  maj  be 
cited:  Knight  v.  Fox  (a),  Overton  v.  Freeman  (b),  and 
Peachey  v.  Rowland  (c).  Where,  however,  the  act  itself  is 
unlawful  in  its  character,  the  party  who  directs  its  com- 
mission is  responsible  for  it,  although  it  be  done  by  the 
servants  of  a  sub-contractor:  EUig  v.  Sheffield  Qas  Gomr- 
pany  (d).  In  the  present  case,  therefore,  the  existence  of 
the  contract  between  the  defendant  and  Carter  was  most 
material,  for  the  defendant  would  not  be  liable  under 
the  circumstances  stated  for  the  acts  of  the  contractor's 
workmen.  [Parkey  R^Would  the  fact  of  the  defend- 
ant's being  in  possession  of  the  land  make  any  difference 
in  the  question?]  The  acts  complained  of  cannot  be 
treated  as  a  nuisance.  The  defendant  is  clearly  not  liable 
with  respect  to  the  materials  removed  by  the  contractor's 
workmen ;  for  it  is  stated  as  a  fact,  that  the  defendant 
gave  no  orders  for  their  removal  Such  removal,  there- 
fore, though  it  may  be  a  wrongful  act  on  the  part  of  the 
workmen,  is  not  sufficient  to  throw  the  responsibility  upon 
the  defendant 

Fdgar  contriL — ^The  principle  of  the  authorities  upon 
which  the  appellant  relies  is  not  disputed.  It  is  admitted 
that  the  owner  of  fixed  property  is  not,  merely  as  being 
owner,  liable  for  the  negligent  acts  of  a  sub-contractor  s 
workmen.  But  the  appellant  here  was  in  the  possession 
of  the  property  upon  which  the  contractor's  workmen 
have,  by  the  appellant's  permission,  done  an  act  which 
caused  the  injury  to  the  adjoining  property.    The  act, 


(a)  0  Exch.  721.  (c)  13  C.  B.  182. 

(6)  11  0.  R  867.  (d)  2  E.  &  B.  767. 
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therefore,  comes  within  the  definition  of  a  nuisance,  as        1854. 
laid  down  by  Blackstone,  as  being  "  any  thing  done  to  the     qaytoro- 
hurt  or  annoyance  of  the  lands,  tenements,  or  heredita-*     ^^^^'* 
ments  of  another'"  (a).     In  Com.  Dig.,  Action  upon  the        Hasp. 
Case  for  a  Nuisance  (A),  it  is  said,  that  an  action  lies  **  if  a 
man  dig  a  pit  in  his  land  so  near  that  my  land  falls  into 
the  pit/'    In  H.  33  H.  6,  fo.  I,  pL  3,  which  is  also  to  be 
found  in  a  note  to  Burgess  v.  Gray  (6),  Ohohe,  Serji,  (after- 
wards C.  J.  of  C.  P.)  said:  "  If  a  stranger  comes  into  my 
house,  and  by  his  folly  sets  it  on  fire,  so  that  other  houses 
of  my  neighbours  are  burnt,  I  shall  not  be  charged  with 
the  burning  of  my  neighbours'  houses :  which  was  not  con- 
tradicted/'   But  where  the  perpetrator  of  the  act  i&  on 
the  land  by  the  permission  of  the  occupier^  it  is  submitted 
that  the  rule  is  otherwise;  and  this  would  bring  the  case 
within  the  principles  laid  down  by  EyrSy  J.,  in  Bush  y. 
Sieinman  (c).     [ParkSy  B. — ^The  principle  of  that  decision 
cannot  now  be  considered  law.]    The  removal  of  the  ma- 
terials is  charged  as  one  of  the  wrongful  acts  which  are 
the  subject  of  the  respondent's  complaint 

BagUy  was  not  called  upon  to  reply. 

Parks,  R — ^I  am  of  ^  opinion  that  the  ruling  cannot  be 
supported,  and  consequently  that  the  case  ought  to  be 
sent  back  for  a  new  trial.  In  the  first  place,  (although  this 
is  not  the  first  point  in  order  of  the  learned  Judge's  direc- 
tion,) the  learned  Judge  says,  that  the  plaintiff's  house,  not 
being  an  ancient  house,  is  not  entitled  to  any  support  from 
the  defendant's  soil  If  then  the  plaintiff  has  sustained 
any  damage  by  reason  of  the  foundations  of  his  buildings 
having  been  shaken  from  the  defendant's  excavating  near 
them,  he  has  no  remedy  for  it,  inasmuch  as  under  the  cir- 

(a)  3  Bla.  Com.  p.  216.      (6)  1  C.  B.  586,n.       («)  1  B.  &  P.  404. 
A  A  A  2 
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1854.  cumstances  he  has  had  no  right  injured;  and  this  part  of 
Oatford  *^®  action  altogether  fails.  This  is  not  a  case  in  which 
App.;  the  plaintiff  has  the  right  of  the  support  of  the  defendant's 
Reip.  soil,  either  by  virtue  of  a  twenty  years'  occupation,  or  by 
reason  of  a  presumed  grant,  or  by  a  presumed  reservation 
where  both  houses  were  originally  in  the  possession  of 
the  same  owner(a) ;  for,  unless  a  right  of  support  by  some 
such  means  can  be  established,  the  owner  of  the  soil  has 
no  right  of  action  against  his  neighbour  who  causes  the 
damage  by  the  proper  exercise  of  his  own  right.  In  Dodd 
y.  H6lrMQ>\  where  the  defendant  was  held  liable  for  an 
injury  done  to  his  neighbour's  house  by  weakening  its 
foundations  by  his  negligence,  the  plaintiff's  right  to  the 
support  of  his  house  by  the  defendant's  soil  was  not  dis- 
puted. It  may  be,  the  defendant  would  have  been  liable 
for  improperly  building  on  his  own  soil;  but  there  is  no- 
thing of  that  sort  here,  the  claim  in  this  part  of  the 
case  going  entirely  upon  the  supposed  obligation  of  the 
defendant  to  support  the  adjoining  house.  But  he  is  un- 
der no  such  obligation  or  duty,  in  the  absence  of  the  plain- 
tiff's right  to  support  as  before  mentioned.  In  the  next 
place,  the  learned  Judge  says  that,  if  the  jury  should  be  of 
opinion  that  the  workmen,  whilst  they  were  on  the  land  by 
the  defendant's  permission,  had  from  want  of  due  care 
injured  the  plaintiff^s  property,  or  had  carried  away  the 
plaintiff's  materials,  the  defendant  would  be  liable  for  those 
acts.  But  I  am  clearly  of  opinion  that  no  action  would 
lie  against  him  unless  he  carried  away  the  materials  him- 
self, or  unless  that  was  done  by  some  person  authorised 
by  him  to  do  so  as  his  servant.  But  here  the  defendant 
entered  into  an  agreement  with  a  contractor  to  do  the 
work,  and  the  acts  complained  of  were  done  by  the  con- 


(a)  See  RicharcU  v.  BotSy  ante,  p  218.        (6)  1  A.  &  £.  493. 
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tractor's  servants,  who,  according  to  the  several  authori- 
ties upon  this  subject,  cannot  be  considered  as  the  defend- 
ant's servants,  so  as  to  render  him  responsible  for  such  acts. 
The  ruling,  therefore,  cannot  be  supported. 

Platt,  B.,  concurred. 

Mabtin,  B. — ^I  am  of  the  same  opinion.  The  ruling  in 
this  case  is  in  direct  contravention  of  the  principle  laid 
down  in  the  cases  in  this  Court,  and  in  those  decided  by 
the  Court  of  Common  Pleaa 

New  trial,  with  costs. 


709 


18d4. 

Gavpord, 
App.; 

NlCHOLLS^ 

Resp. 


Graves  v.  Legg  and  Another. 


May^. 


X  U£  declaration  stated,  that  it  was  on  the  1 9th  of  May,  By  a  written 

1853,  through  Messra  H.  &  R.,  brokers  at  Liverpool,  agreed  ^^Sffron-* 

between  the  plaintiff  and  defendants  in  manner  following,  ^^^^l, 

that  is  to  say,  the  plaintiff  then  agreed  to  sell  to  the  de-  ant  from  soo  to 

fendants,  and  the  defendants  to  buy  of  the  plaintiff,  about  white-washed 

300  to  350  bales  white-washed  Donskoy  fleece  wool,  to  ar-  ^^^^^^ 

rive,  at  lO^d.  per  pound,  laid  down  either  at  Liverpool,  f ^  ^^^f®^ 

Hull,  or  London,  deliverable  at  Odessa  during  August  '^deiirerableat 

then  next,  old  style,  to  be  shipped  with  all  despatch,  war-  Aug^  thST* 

ranted  fair  average  quality;  but  should  they  prove  other-  jj^^^^fj^ 

spatch,  war- 
ranted fiiir average  quality;  but  should  they  prore  otherwue,  to  be  taken  with  a  fiiir  allowance,  to  be 
asaessed  by  Messn.  H.  k  R.,  subject  to  the  safe  airival  of  the  wool  in  good  condition  at  any  of  the 
poru  stated,  awd  the  nanus  qfthe  vetselt  to  be  declared  a»  toon  at  tht  taooU  were  shipped^'"  <$v. 

To  an  action  for  the  breach  of  this  contract,  by  not  accepting  the  wools,  the  defendant  plead> 
ed,  that  the  wools  were  bought,  with  the  knowledge  of  both  parties,  for  the  purpose  of  reselling  in 
the  coarse  of  the  defendant's  business ;  that  wool  is  an  article  of  fluctuating  value,  and  not  saleable  un- 
til the  names  of  the  vessels  in  which  it  was  shipped  should  have  been  declared  according  to  the  oon- 
tnict;  and  that  the  plaintiff  had  neglected  to  declare  the  names  of  the  vessels  in  which  the  wools  were 
shipped  until  after  an  unreasonable  time  after  they  had  been  shipped: — Held,  that  the  provision  in 
the  contract,  that  the  names  of  the  vessels  in  which  the  wools  were  shipped  should  be  declared  as  soon 
as  they  had  been  shipped,  was  a  condition  precedent  to  the  defendants'  obligation  to  accept  and 
pay  for  them;  and  consequently,  thai  the  plea  was  good. 
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wise,  to  be  taken  with  a  fair  allowance;  which  it  was  mu- 
tually agreed  between  buyer  and  seller  should  be  asse^ed 
by  the  said  Messrs.  H.  &  R,  subject  to  the  safe  arrival  of 
the  wool  in  good  condition  at  any  of  the  ports  stated,  and 
the  names  of  the  vessda  to  he  declared  cu  soon  a^  the  wooU 
were  shipped;  customary  allowances,  payment  cash  in 
fourteen  days,  less  1  i  per  cent  discount  from  the  date  of 
finishing  loading.  Which  agreement  being  made,  after- 
wards, the  said  wool,  being  333  bales  of  wool  of  the  quality 
and  description  in  the  said  agreement  mentioned,  was, 
during  the  said  month  of  August,  old  style,  delivered,  to 
wit,  by  the  growers  thereof  at  Odessa,  to  wit,  to  the  agents 
of  the  plaintiff  in  that  behalf,  and  was  with  all  despatch 
then  shipped  there  on  board  a  certain  vessel  called  the 
'' Science,''  which  said  vessel  then  sailed  from  Odessa  with 
the  said  wool  on  board  thereof,  and  afterwards,  to  wit,  on 
the  22nd  of  November,  1853,  arrived  at  Liverpool  with 
the  said  wool  on  board  safe  and  in  good  condition,  and 
according  to  the  terms  of  the  said  contract;  and  the  plain- 
tiff says,  that  the  defendants  have  had  notice  of  all  the 
said  premises,  and  that  a  reasonable  time  for  the  defend- 
ants to  accept  the  said  wools  after  the  same  arrived,  and 
to  fulfil  their  part  of  the  contract,  and  pay  for  the  said 
wools,  has  long  since  elapsed;  and  that  he,  the  plaintiff, 
has  at  all  times  performed  «nd  fulfilled  and  been  ready 
and  willing  to  perform  and  fulfil  all  conditions  precedent 
to  his  right  to  have  the  said  wools  accepted  and  pa^d  for, 
and  to  his  right  to  maintain  this  action.  Yet  the  defend- 
ants would  not  at  any  time  accept  nor  pay  for  the  said 
wools,  or  any  part  thereof 

Plea,  that  the  defendants  agreed  with  the  plaintiff  to 
buy  the  said  wool  in  the  declaration  mentioned  for  the 
purpose  of  reselling  the  same  in  the  way  of  their,  the  de- 
fendants', trade  and  business  of  wool  dealers,  and  thereby 
acquiring  gains  and  profits.     And  further,  that  wool  is  an 
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article  that  fluctuates  greatly  in  price  in  the  market;  1864. 
and  that  the  defendants  could  onlj  resell  the  said  wool  as 
aforesaid  when,  and  not  before,  the  defendants  had  notice 
of  the  same  being  shipped,  and  when,  and  not  before,  the 
name  of  the  vessel  in  which  it  was  so  shipped  had  been 
declared,  according  to  the  said  contract  in  the  declaration 
mentioned;  of  all  which  premises  the  plaintiff,  at  the  time 
of  the  making  of  the  said  agreement,  had  notice;  and 
further,  that,  although  the  plaintiff  had  such  notice,  yet 
the  plaintiff  did  not  declare  to  the  defendants,  or  either 
of  them,  the  name  of  the  vessel  in  which  the  said  wool 
was  shipped,  or  within  the  time  at  or  within  which  he 
was  by  the  agreement  bound  to  declare  the  same,  that  is 
to  say,  as  soon  as  such  wool  was  so  shipped,  but  omitted 
so  to  do,  and  delayed  and  omitted  so  to  declare  the  name 
of  the  said  vessel  in  which  the  said  wool  was  so  shipped  as 
in  the  said  declaration  mentioned,  or  to  give  the  defend- 
ants any  notice  of  the  same  being  so  shipped,  for  a  long 
and  unreasonable  time  after  the  same  was  so  shipped; 
and  the  defendants  had  not  notice  of  the  shipment  of  the 
said  wool,  or  of  the  name  of  the  vessel  in  which  the  same 
had  been  shipped,  until  after  the  expiration  of  a  long  and 
unreasonable  time  after  the  same  had  been  so  shipped, 
and  after  the  plaintiff  was  bound  and  ought  to  have 
given  and  declared  the  same,  and  might  and  could  have 
done  so;  and  ftirther,  that,  between  the  time  when  the 
name  of  the  said  vessel  ought  to  have  been  declared  ac- 
cording to  the  said  agreement  in  the  said  declaration 
mentioned,  and  the  time  when  it  was  first  declared  to  the 
defendants,  or  when  they  first  had  any  notice  of  the  said 
ship  having  sailed  with  the  said  wool  on  board  thereofi 
the  price  of  wool  in  the  market  had  greatly  fallen,  and 
the  said  wool  thence  continually  remained  so  fallen  in 
price,  and  the  same,  when  the  name  of  the  said  vessel  was 
first  declared,  and  when  the  defendants  first  had  notice  or 
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1854.  knowledge  of  the  same  having  been  so  shipped,  would  sell 
or  could  be  sold  only  for  a  much  less  sum  of  money  than 
it  would  have  done  at  the  time  when  the  plaintiff  ought 
to  and  could  have  declared  the  name  of  the  said  ressel, 
or  given  the  defendants  such  notice  as  aforesidd.  Where- 
fore the  defendants  did  not  nor  would  accept  or  pay  for 
the  said  wool,  as  in  the  said  declaration  mentioned. 

Demurrer,  and  joinder. 

The  case  was  argued  in  the  present  Term  (May  3)  by 

BladAum  in  support  of  the  demurrer. — The  question 
is,  whether,  upon  the  true  construction  of  the  contract 
set  forth  in  the  declaration,  the  neglect  on  the  part  of  the 
plaintiff  to  declare  the  names  of  the  vessels  in  which  the 
wools  were  shipped  b  a  defence  to  this  action;  in  other 
words,  whether  such  matter  is  a  condition  precedent  to 
the  plaintiff's  right  of  recovery.  It  is  submitted  that  it  is 
not  The  principles  upon  which  the  decision  of  the  ques- 
tion must  turn  can  scarcely  be  disputed.  Those  princi- 
ples are  to  be  found  in  the  notes  to  Pordage  v.  Cote^  1 
Wm&  Saund.  p.  820  a,  note  (4);  and  also  in  the  notes  to 
the  case  of  Cutter  v.  Powell^  2  Smith's  Leading  Cases,  p.  1. 
If  the  matter  goes  to  the  very  root  of  the  contract,  and  is 
the  pith  and  essence  of  it,  such  matter  must  be  held  to 
be  a  condition  precedent;  but  if  the  non-observance  by 
the  plaintiff  of  that  particular  element  of  the  contract 
may  be  compensated  in  damages,  it  is  not  a  condition 
precedent  The  fact  stated  in  the  plea,  that  the  price  of 
wool  had  fallen  in  the  market,  supports  the  plaintiff's 
construction  of  the  contract,  by  shewing  that  the  neglect 
by  him  to  declare  the  names  of  the  vessels,  by  which  omis- 
sion the  defendants  have  sustained  an  injury,  is  capable 
of  being  compensated  in  damages.  [Parke^  R — Could  the 
plaintiff  contend  that  shipping  the  wools  with  all  dispatch 
is  not  a  condition  precedent?]     That  may  be  admitted 
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to  be  80,  but  the  Janguage  of  the  contract,  in  speaking  of  i864. 
the  matter  in  question,  undergoes  a  change.  The  ir ords 
being  'Hhe  names  of  the  vessels  Yo  be  declared  as  soon  as 
the  wools  were  shipped/'  The  shipping  and  delivery  of 
the  cargo  is  the  substance  and  essence  of  the  contract; 
and,  bj  the  nature  of  the  transaction,  the  names  could  not 
be  declared  at  once,  as  the  advice  would  take  time  to  arrive 
in  this  country.  The  time  of  the  shipping  of  the  wools 
may,  therefore,  be  taken  as  a  condition  precedent;  and 
the  cases  of  Ohhohn  v.  Hays  (a)  and  OUive  v.  Booker  (b) 
seem  to  support  that  position;  but  the  matter  relied  upon 
by  the  defendants  cannot  be  so  treated.  [Parke,  B.,  re- 
ferred to  EUen  v.  Topp  (c),  as  laying  down  the  rule  upon 
the  question  of  conditions  precedent] 

0.  K  Pollock  contrk. — The  question  turns  upon  the 
construction  of  this  particular  contract  The  plea  mere- 
ly brings  before  the  Court  the  materiality  of  this  ele- 
ment of  it,  by  shewing  that  the  parties  to  the  contract 
understood  the  matter  to  be  a  condition  precedent,  by 
stating  the  reason  why  the  names  of  the  vessels  in  which 
the  wools  should  be  shipped  were  required  to  be  declared. 
In  putting  an  interpretation  upon  this  contract,  the  Court 
will  no  doubt  act  upon  the  principle  expounded  by  Lord 
Kenyon,  C.  J.,  in  Porter  v.  Shephard(d)y  by  holding  "  that 
ponditions  are  to  be  construed  to  be  either  precedent 
or  subsequent,  according  to  the  fair  intention  of  the 
parties  to  be  collected  from  the  instrument;  and  that 
technical  words,  if  there  be  any  to  encounter  such  inten- 
tion, should  give  way  to  that  intention.''  If  the  shipping 
of  the  wools  with  all  dispatch,  and  their  safe  arrival,  be 
conditions  precedent,  which  they  clearly  are,  the  stipula- 
tion that  the  names  of  the  vessels  are  to  be  declared  is  one 

(a)  2  M.  &  Gr.  257.  (c)  6  Exch.  424. 

(b)  1  Exch.  416.  (d)  6  T.  B.  668. 
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1864.        also,  inasmuch  as  that  stipulation  fonns  part  of  the  same 
sentence.    The  word  '^  subject"  overrides  the  whole  dause: 
The  plaintiff  cannot  relj  upon  the  performan<:e  of  any 
portion  of  his  part  of  the  contract  to  .the  benefit  of  the 
defendants,  as  was  the  case  of  Boone  v.  E]/r0(a)f  the  reason 
being  as  stated  in  1  Wm&  Saund.  S20  e,  that,  **  where  a 
person  has  received  a  part  of  the  consideration  for  which 
he  entered  into  the  agreement,  it  would  be  unjust  that, 
because  he  has  not  had  the  whole,  he  should  therefore  be 
permitted  to  enjoy  that  part  without  either  paying  or 
doing  anything  for  it.    Therefore  the  law  obliges  him  to 
perform  the  agreement  on  his  part,  and  leaves  him  to  his 
remedy  to  recover  any  damage  he  may  have  sustained  in  not 
having  received  the  whole  consideration."  If  any  portion  of 
the  wools  had,  on  their  arrival  at  the  port  of  destination, 
been  accepted  by  the  defendants,  the  case  would  have  fallen 
imder  the  above-mentioned  principle.    But  that  was  not 
done.  On  the  other  hand,  where  certain  acts  are  to  be  per- 
formed on  either  side,  and  the  contract  remains  open,  and 
the  defendant  has  received  no  benefit  under  it,  the  plain- 
tiff must  shew  that  he  has  performed  all  these  acts  on  his 
part,  which  he  was  bound  to  perform,  in  order  to  sustain 
the  action.    The  plaintiff  may  have  incurred  a  disadvan- 
tage in  having  shipped  the  wools  at  Odessa,  but  the  de- 
fendants have  received  no  benefit  therefrom.  The  defend- 
ants, therefore,  are  in  a  position  to  insist  upon  the  non- 
performance of  this  condition  precedent  as  an  answer  to 
this  action. 

BkuMum  in  reply. — It  is  admitted  that  there  has  been 
no  waiver  on  the  part  of  the  defendants.  In  putting  a 
construction  upon  the  contract,  the  intention  of  the  par- 
ties at  the  time  of  making  it  ought  alone  to  be  con- 

(a)  2  Bla.  1313. 
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sidered;  and  consequently,  what  takes  place  ex  post  facto  ^854. 
ought  to  be  rejected,  except  for  the  purpose  of  shewing 
that  the  occurrence  of  what  has  happened  might  have  been 
in  the  contemplation  of  the  parties  at  the  time  of  mak- 
ing thie  contract.  The  fact  that  the  wools  might  be  ship- 
ped in  several  vessels  would  go  to  shew  that  this  matter 
was  not  a  condition  precedent  If  such  was  the  intention 
of  the  parties,  mere  words  ought  not  to  overrule  it:  Fieh- 
mongers'  Company  v.  Robertson  (a),  per  Tindal^  C.  J. 
Kemlle  v.  Farren  (6),  may  be  cited  as  one  of  those  cases  in 
which  the  Courts,  in  putting  a  construction  upon  a  written 
agreement,  have  held  that  mere  words  cannot  overrule  the 

intention  of  the  parties. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — The  pleadings  in  this  case  are  these  (his 
Lordship  stated  them,  and  proceeded): — The  question 
raised  by  these  pleadings  is,  whether  the  provision,  that 
the  names  of  the  vessels  should  be  declared  as  soon  as 
the  wools  were  shipped,  was  a  condition  precedent  to 
the  defendants'  obligation  to  accept  and  pay  for  the  wools 
according  to  the  contract  stated  in  the  declaration,  and 
under  the  circumstances  stated  in  the  plea. 

This  contract,  we  think,  is  to  be  construed  with  refer- 
ence to  some  of  those  circumstances.  It  is  stated  in  the 
plea,  that  the  wool  was  bought,  with  the  knowledge  of 
both  parties,  for  the  purpose  of  re-selling  it  in  the  course  of 
the  defendants'  business;  that  it  is  an  article  of  fluctuat- 
ing value,  and  not  saleable  until  the  names  of  the  vessels 
in  which  it  was  shipped  should  have  been  declared  ac- 
cording to  the  contract 

The  declaration  having  averred,  according  to  the  57th 
section  of  the  Common  Law  Procedure  Act,  the  perfonn- 

(a)  5  M.  &  Gr.  197.  (6)  6  Bing.  141. 
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1854.  ance  of  conditions  precedent  generally,  the  defendant  pro- 
ceeds in  this  plea  to  specify  this  condition  of  declaring 
the  names  of  the  vessels,  as  one  on  the  breach  of  which  he 
insists.  The  loss  which  he  avers  to  have  sustained  by 
that  breach  is  immaterial.  The  onlj  question  is,  whether 
the  performance  of  the  agreement  was  a  condition  prece- 
dent or  not  to  the  defendants'  contract  to  accept  and  pay 
for  the  goods. 

In  the  numerous  cases  on  the  subject,  in  which  it  has 
been  laid  down  that  the  general  rule  is,  to  construe  cove- 
nants and  agreements  to  be  dependent  or  independent 
according  to  the  intent  and  meaning  of  the  parties  to  be 
collected  from  the  instrument,  and  of  course  to  the  cir^ 
cumstances  legally  admissible  in  evidence  with  reference 
to  which  it  is  to  be  construed,  one  particular  rule  well 
acknowledged  is,  that  where  a  covenant  or  agreement  goes 
to  part  of  the  consideration  on  both  sides,  and  may  be 
compensated  in  damages,  it  is  an  independent  covenant  or 
contract,  and  an  action  might  be  brought  for  the  breach 
of  it  without  averring  performance  in  the  declaration, 
under  the  old  system  of  pleading;  and  under  the  new,  the 
denial  of  such  performance  would  be  bad ;  and  the  cases  of 
Campbell  v.  Jones  (a)  and  Boone  v.  Eyre  (b)  are  instances 
of  the  application  of  the  rule.  But  then  it  appears,  as 
Mr.  Seijt.  WiUiama  observes  in  1  Saund.  320  d,  (and  the 
Lord  Chief  Baron,  in  delivering  the  judgment  of  this  Court 
in  EUen  v.  Topp  (c),  adopts  the  observation),  the  reason  of 
the  decision  in  that  and  similar  cases,  besides  the  ine- 
quality of  damages,  seems  to  be,  that  where  a  person  has 
received  part  of  the  consideration  for  which  he  entered 
into  the  agreement,  it  would  be  unjust,  that,  because  he 
had  not  the  whole,  he  should  therefore  be  permitted  to 
enjoy  that  part  without  either  payment  or  doing  anything 
for  it    Therefore  the  law  obliges  him  to  perform  the  agree- 

(a)  6  T.  R  57a    (b)  2  Black,  Eep.  1312  and  1315.     (c)  6£xch.  441. 
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ment  on  his  part,  leaving  him  to  his  remedy  to  recover  ^854. 
anj  damage  he  may  have  sustained  in  not  having  received 
the  whole  consideration.  Mr.  Serjt  WiUiams  goes  on  to 
observe,  that  it  must  appear  upon  the  record  that  the  con- 
sideration was  executed  in  part  This  may  appear  by  the 
instrument  declared  on  itself,  whereby  a  valuable  right, 
part  of  the  consideration,  is  conveyed,  as  in  Campbell  v. 
Jones,  or  Boone  v.  Eyre,  or  by  averment  in  pleading.  When 
that  appears,  it  is  no  longer  competent  for  the  defendant 
to  insist  upon  the  non- performance  of  that  which  was 
originally  a  condition  precedent;  and  this  is  more  correctly 
expressed,  than  to  say  it  was  not  a  condition  precedent 
at  alL 

In  this  case,  if  the  stipulation,  that  the  names  of  the 
vessels  should  be  stated  as  soon  as  the  wools  were  ship* 
ped,  was  originally  a  condition  precedent,  it  is  so  still. 
No  other  benefit  was  taken  under  the  contract  itself,  as 
the  consideration  for  the  promise  to  pay  the  money,  than 
the  shipment  and  delivery  of  the  goods  by  the  named 
vessels;  nor  was  any  subsequently  received  by  the  ac- 
ceptance of  the  goods  or  any  part  thereof.  After  such 
acceptance,  the  defendants  would  have  been  bound  to 
pay  the  price,  or  the  residue  of  it,  and  could  not 
have  insisted  on  the  neglect  to  name  in  due  time,  but, 
if  there  had  been  any  such  neglect,  would  nevertheless 
have  had  their  remedy  for  the  damage  by  cross  action  on 
the  contract  to  declare  the  names.  In  the  state  of  things 
on  this  record,  the  simple  question  is,  whether  this  con- 
tract was  originally  a  condition  precedent  or  not  Look- 
ing at  the  nature  of  the  contract,  and  the  great  import- 
ance of  it  to  the  object  with  which  the  contract  was  en* 
tered  into  with  the  knowledge  of  both  parties,  we  think 
it  was  a  condition  precedent,  quite  as  much,  indeed,  as 
the  shipping  of  the  goods  at  Odessa  with  all  dispatch 
after  the  end  of  August  And  with  respect  to  the  ship- 
ment itself,  Mr.  Blackhurn  did  not  venture  to  contend 
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that  the  performance  of  the  plaintiff's  contract  in  that  re- 
spect was  not  a  condition  precedent 

The  defendants,  therefore,  have  a  right  to  object  to  fulfil 
the  contract  on  their  part,  as  the  plaintiff  did  not  fulfil  his, 
though  thej  could  no  longer  object  to  the  plaintiff's  non- 
performance, had  they  afterwards  taken  any  benefit  under 
the  contract. 

Judgment  for  the  defendants. 


— — ♦— — 


J/ay  3. 

To  an  action 
npon  a  common 
money  bond, 
the  defendant 
pleaded  '^  that, 
after  the  alleg- 
ed claim  accni- 
ed,  and  before 
this  suit,  an 
agreement  by 
deed  was  made 
by  and  between 
the  plaintiff 
and  the  defend- 
ant and  divers 
other  persons, 
and  seiled  with 
the  seal  of  the 
plaintiff;  and  it 
was  agreed  by 
the  said  agree- 
ment, that  the 
said  agreement 
might  be  plead- 
ed  by  the  de- 
fendant in  bar 
to  all  demands 
and  proceedings 
with  respect  to 
the  alleged 
claim:'* — Hiid^ 
on  demurrer, 
that  the  plea 
was  bad. 


WiLSOK  V.  Braddyll. 

X  HIS  was  an  action  on  a  common  money  bond  for  20O0Z., 
dated  the  30th  of  June,  1853. 

Second  plea  (a) :  "  That,  after  the  alleged  claim  accrued, 
and  before  this  suit,  an  agreement  by  deed  was  made  by 
and  between  the  plaintiff  and  the  defendant  and  divers 
other  persons,  and  sealed  with  the  seal  of  the  plaintiff; 
and  it  was  agreed  by  the  said  agreement,  that  the  said 
agreement  might  be  pleaded  by  the  defendant  in  bar  to 
all  demands  and  proceedings  with  respect  to  the  alleged 
claim." 

Demurrer,  and  joinder. 

Cowling  in  support  of  the  demurrer. — ^The  plea  is  bad, 
for  it  neither  sets  out  the  deed  itself,  nor  does  it  describe 
the  deed  according  to  its  legal  effect,  by  stating  it  ex- 
pressly as  a  release  or  as  a  defeasance.  [Martin,  B. — ^We 
do  not  even  know  that  the  plaintiff  covenanted  that  the 
agreement  should  be  pleaded  in  bar.]  The  plea  certainly 
does  not  shew  that  it  was  thereby  covenanted  that  the 
plaintiff's  claim  should  be,  and  that  it  was  thereby,  wholly 


(a)  There  was  also  a  plea  of  releasa 
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abandoned.  If  such  had  been  the  terms  of  this  instru-  1854. 
ment,  it  would  have  operated  as  an  extinguishment  of  all 
rights,  both  direct  and  collateral,  and  consequently  would 
have  amounted  in  law  to  a  release.  The  defendant,  there- 
fore, ought  to  have  pleaded  the  deed  either  as  an  express 
reletise,  or  to  have  shewn  that  the  deed  amounted  in  law 
to  a  release.  [Parke,  R — Under  the  old  system  the  plea 
would  clearly  have  been  bad  on  special  demurrer.  The 
question  now  is,  whether  it  is  bad  in  substance.]  It 
discloses  no  defence  to  the  action.  In  AUoffs  v.  Scrimp- 
shireia),  where  the  defendant  had  pleaded  a  covenant  not 
to  sue  for  a  time,  the  Court  drew  this  distinction,  viz. 
'*  that  where  the  covenant  is,  that  the  obligee  shall  not  put 
the  bond  in  suit  at  any  time,  such  covenant  is  pleadable 
in  bar  as  a  release,  because  in  effect  it  is  so;  but,  where 
the  covenant  is,  that  it  shall  not  be  put  in  suit  for  a  certain 
time  limited  in  the  deed,  this  is  only  a  covenant,  and  for 
a  breach  thereof  an  action  is  maintainable;  but  it  is  not 
pleadable  in  bar  to  the  bond.''  The  Court,  therefore,  are 
not  in  a  situation  to  say  upon  this  plea  what  the  legal  ef- 
fect of  the  deed  is.  In  Lacy  v.  Kinaston  (6),  where  the 
question  turned  upon  the  effect  of  a  covenant  in  a  deed,  the 
Court  said,  ^'  This  covenant  in  its  nature  is  not  a  defea- 
sance, because  it  wants  the  words  to  be  a  defeasance;  for, 
in  case  of  a  defeasance,  the  words  are,  that  the  thing  to  be 
defeated  shall  be  void;  and  since  there  are  no  such  words 
here,  it  must  be  understood  to  be  a  defeasance  from  the 
nature  of  the  thing,  and  not  from  the  words;  and  the  con- 
sequence of  that  would  be  to  leave  Lacy  without  remedy; 
for,  if  a  covenant  be  defeated  as  to  one,  it  will  be  defeated 
as  to  all,  for  every  defeasance,  when  the  terms  upon  which 
it  is  made  are  performed,  operates  as  a  release;  and  if  the 
covenant  had  been,  that,  from  the  death  or  leaving  off  to 
act  by  the  defendant,  the  covenants  made  by  him  should 

(a)  Carth.  63.  (6)  1  Ld.  Raym.  688. 
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1854.        be  void,  that  would  have  discharged  all ;  as,  if  a  release  had 
been  made  to  the  defendant  all  might  have  pleaded  it'' 
It  may  be  that  if  the  deed  were  brought  before  the  Court 
in  this  case,  it  would  appear  that  the  plaintiff  had  not 
abandoned  all  his  rights  with  respect  to  this  cause  of  ac- 
tion, but  that  he  had  reserved  some  of  them.     In  that 
case  the  instrument  could  not  be  pleaded  as  a  releasa  In 
Co.  Litt,  53.  b.,  it  is  said,  ^'  If  a  man  make  a  lease  for  life, 
and  bj  deed  grant  that  if  any  waste  or  destruction  be 
done,  it  shall  be  redressed  by  neighbours,  SAd  not  by 
suit  or  plea,  notwithstanding  an  action  of  waste  shall  lie, 
for  the  place  wasted  cannot  be  recovered  without  a  plea." 
[PoUock,  C.  R— We  certainly  are  placed  in  a  difficulty  as 
to  the  effect  of  the  instrument    Parties  are  entitled  by 
agreement  to  make  a  covenant  which  shall  operate  as  a 
release;  but  they  cannot  enter  into  a  covenant  to  the 
effect  that  a  matter  shall  be  pleadable  in  bar  which  in 
point  of  law  is  no  bar.     For  instance,  two  parties  could 
not  agree  that  the  Statute  of  Limitations  should  not  be 
pleaded  to  a  debt] — ^The  Court  then  called  upon 

Maude  in  support  of  the  plea. — The  plea  is  good,  as 
shewing  a  covenant  in  effect  amounting  either  to  a  release 
or  to  an  accord  with  mutual  promises.  The  objections 
raised  to  the  plea  are  such  as  could  only  have  been  taken 
on  special  demurrer.  No  particular  form  of  words  is 
necessary  to  constitute  a  covenant;  the  rule  being,  that 
the  Court  .will  look  to  the  intention  of  the  parties:  Canr 
nock  V.  Jones  (a) y  Wood  v.  Copper  Miners'  Company  (b). 
[Platty  B. — That  rule  is  applicable  to  the  construction  of 
the  deeds  themselves;  the  question  here  is  as  to  the  ef- 
fect of  this  pleading.]  If  the  covenant  here  be,  that  the 
plaintiff  will  never  sue  the  defendant  upon  the  bond,  his 
right  of  action  is  gone.     [Parke,  B. — That  is  so  where 

(a)  3  Exch.  233.  (b)  7  C.  B.  906. 
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there  are  but  two  parties  to  the  agreement]  -  OUbons  v.  1854. 
VouiUon  (a)  is  a  similar  case  to  the  present  There,  A.  a 
trader  entered  intp  an  arrangement  by  deed  with  his  ere- 
ditorsy  by  which  it  was  agreed,  that  he  should  have  a 
letter  of  licence  for  five  years,  during  which  period  he 
should  carry  on  the  trade  under  the  inspection  of  certain 
persons  therein  named;  and  it  was  provided,  that,  if  any 
creditor  should,  during  the  continuance  of  the  licence, 
molest  or  interfere  with  A,  contrary  to  the  true  intent  and 
meaning  of  the  indenture,  A.  should  thenceforth  be  re- 
lieved, exonerated,  and  acquitted  and  discharged  of  and 
from  all  debts  and  demands  of  the  creditor  by  whom  the 
letter  of  licence  should  be  so  contravened;  and  that  the 
mid  indenture  should  or  might  be  pleaded  in  bar  to  such 
respective  debts  or  demands  accordingly.  It  was  there 
held,  that  the  bringing  of  an  action  by  a  creditor^  party 
to  the  deed,  within  the  five  years,  was  a  "  molestation  or 
interference''  with  A.  within  the  meaning  of  the  proviso, 
and  that  the  indenture  operated  as  a  defeasance,  and  was 
pleadable  in  bar  as  such.  The  deed  in  that  case  contain- 
ed words  which  are  not  to  be  found  in  this  plea;  but  the 
judgment  of  the  Court  does  not  appear  to  have  proceeded 
upon  them.  In  1  Boll.  Abr.  939,  tit.  Extinguishment  (L.), 
pL  2  a,  it  is  said  that,  ^'if  the  obligee  grants  to  the 
obligor  that  he  shall  not  be  sued  or  vexed  upon  the  said 
obligation  before  such  a  day,  and,  if  he  is,  then  that  he 
shall  plead  the  said  grant  as  an  acquittance,  and  that  the 
obligation  shall  be  void  and  of  none  efiect,  this  is  a  sus- 
pension of  the  debt,  and  of  consequence  a  release." 
[Martin^  B.,  referred  to  Bdshcm  v.  Bush  (6).] 

Parke,  B. — ^We  cannot  say,  upon  this  plea,  whether  the 
deed  afibrds  a  good  defence  to  the  action  or  not  The  de- 
fendant must  amend  his  plea  as  he  may  be  advised.     He 

(a)  8  C.  B.  483.  (b)  11  C.  B.  191. 
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maj  either,  plead  the  coyenant  according  to  its  legal  ef- 
fect, as  a  release,  or  he  may  set  out  so  much  of  the  deed 
as  will  shew  its  nature,  so  as  to  obtain  the  opinion  of  the 
Court  upon  it.  All  that  we  decide  therefore  is,  that  the 
defendant  must  amend,  otherwise  there  will  be  judgment 
for  the  plainti£ 


Pollock,  C.  B.,  Platt,  B.,  and  Mabtin,  B.,  concurred. 

Judgment  for  the  plaintiff 


MayZ,  Bw  ZwiLOHENBABT,  P.  Blessiq.,  &  F.  Bbavn,  Apps.; 

Henbebson,  Brcsp. 


XhIS  was  an  appeal  from  the  decision  of  the  judge  of 
the  county  court  of  Lancashire  holden  at  Liverpool. 

The  action  was  brought  by  the  respondent  against  the 
appellants  to  recover  the  sum  of  36Z.  16^.  Qd.,  which  the 


Mesm.  G^  who 

were  merchants 
of  S.,  in  Spain, 
entered  into  a 
charterparty 
with  the  plain- 
tiff who  was 
the  master  and 
captain  of  a 

certain  yesael,  being  at  that  time  at  S. ;  and  by  the  terms  of  the  charterparty  it  was  agreed,  that  the 
yessel  should  load  a  complete  cargo  of  flour,  the  captain  to  sign  bills  of  lading  at  more  or  less  frdght, 
without  prejudice  to  the  agreement;  and  the  vessel,  when  loaded,  was  to  prooeed  with  her  caigo  to  L 
in  Enghuid,  and  deliver  the  same  on  payment  of  the  freight  in  a  lump  sum  of  100/.  steriii^  Mesm. 
G.  loiuled  Uie  vessel  with  1350  sacks  of  flour,  and  consigned  the  same  to  one  L.  de  B.  in  Englsiid. 
One  P.  put  on  board  500  sacks,  for  which  the  plaintiff  gave  a  bill  of  lading,  in  which  it  was  ststed 
that  the  pUintiff  would  deliver  them  in  the  name  of  P.  to  the  defendants,  **  paying  hira  freight  se- 
cording  to  contract  with  Messrs.  G.'*  These  500  sacks  of  flour  were  shipped  on  the  joint  accoont 
of  P.  and  the  defendants,  and  the  Utter,  whilst  the  flour  was  in  the  course  of  transit,  became  the 
sole  owners  thereof  by  purchase  from  P.  of  his  interest  therein.  P.  sent  the  bill  of  hdi^g  to  titf 
defendants,  inclosed  in  a  letter,  in  which  he  stated  that  the  bill  of  lading  did  not  express  the  freight, 
but  that  he  had  given  a  letter  of  order  in  favour  of  Messrs.  G.,  that,  on  good  deliveiy,  the  defeodsoti 
would  pay  Messrs.  G.  the  freight  apon  the  500  sacks,  at  &c.  The  amount  of  freight  mentioned  io 
this  letter  exceeded  that  specified  in  the  charterparty.  In  this  letter  of  order,  there  was  a  reqoeit 
to  the  defendants  to  deliver  the  amount  of  the  freight  to  L.  de  B.  On  the  delivery  of  the  cargo,  L 
de  B.  paid  the  whole  amount  of  the  freight  to  the  plaintiff,  and  afterwards  applied  to  the  ddeDdaotf 
for  payment  of  the  freight  of  the  500  sacks;  but  he  refused  to  pay  the  full  amount  of  the  ka^ 
claimed,  on  the  ground  that  the  flour  had  been  damaged  in  the  carriage. 

In  an  action  by  the  master  of  the  vessel  against  the  defendants  for  the  freight  of  the  500  ascks  of 
flour: — H«id^  that  there  was  no  evidence  of  any  contract  between  the  defendants  and  the  master  of  the 
vessel  wiU)  respect  to  tiiis  portion  of  the  caigo;  but,  that  the  defendants,  if  liable,  were  liable  only 
to  Messrs.  G.,  upon  a  sub-contract  with  them. 
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plaintiff  claimed  in  his  particulars  of  claim  as  due  for        1®^- 
freight,  for  work  and  materials,  and  on  an  account  stated.     Zwilchsn- 
The  defendants  were  merchants  in  Liverpool,  and  the    HiNniRsoif 
plaintiff  was  the  master  of  the  brig  Gameleon,  of  Marjrport         ^^P- 
Aureliano  de  la  Pedraja  was  a  miller,  resident  at  San- 
tander,  in  Spain.     Grallo,  Brothers,  were  merchants  in 
Alcantara,  in  Spain,  having  a  mercantile  house  in  that 
place.     On  the  7th  of  December,  1852,  Gallo,  Brothers, 
entered  into  a  charterparty  with  the  plaintiff  (the  Came- 
leon  being  then  at  Santander);  which  charterparty  was  in 
the  following  terms: — 

"  It  is  this  day  mutually  agreed  between  D.  Henderson, 
master  of  the  vessel  called  Cameleon,  of  Maryport,  of  the 
measurement  of  132  tons,  now  at  Santander,  and  Messrs. 
Gallo,  Hermanos,  merchants,  that  the  said  ship  shall  load 
a  full  and  complete  cargo  of  180  or  185  tons  of  flour; 
cargo  to  be  brought  alongside  and  taken  from  alongside  at 
shipper's  risk,  and  captain  to  sign  bills  of  lading  at  more 
or  less  freight,  without  prejudice  to  this  agreement;  and, 
being  so  loaded,  shall  proceed  to  Liverpool,  or  so  near  as 
she  may  3afely  get,  and  deliver  the  same  on  being  paid 
freight  a  lump  sum  of  lOOZ.  sterling,  and  21  28.  gratuity 
to  the  captain  in  cash ;  eighteen  working  days  are  to  be 
allowed  for  loading  and  discharging  the  ship,  and  all  days 
on  demurrage  over  the  said  laying  days  at  32.  per  day. 
Penalty  for  non-performance  of  this  agreement  1002. 

"Santander,  the  7th  December,  1852. 
"  Gallo,  Hbemanos." 

Gallo,  Brothers,  loaded  the  Cameleon  with  1350  bags 
of  flour,  consigned  to  Lorenzo  de  Birmingham,  of  Liver- 
pool, with  which  the  defendants  had  nothing  to  do ;  500 
*bag8  of  flour  were  put  on  board  the  Cameleon  at  Santander 
by  Pedraja;  and  on  the  16th  of  December,  1852,  the  plain- 
tiff, as  master  of  the  Cameleon,  signed  a  bill  of  lading  for 
the  same.    The  bill  of  lading  for  the  500  sacks  was  in  the 
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18^*        Spanish  language,  and  the  following  is   a   translation 

ZWILCHXN-         of  it. 

BART,  App.; 

^'lUgpT^^*        "  ^»  Daniel  Henderson,  from ,  at  present  master  of 

the  English  brigantine  Cameleon,  now  riding  at  anchor  in 
the  port  of  Santander,  about  to  sail  for  Liverpool,  hare 
received  on  board  the  under-mentioned  goods,  and  with 
the  marks  and  numbers  as  per  margin,  from  you,  Hr. 
Aureliano  de  la  Pedraja. 

"  Five  hundred  sacks  of  flour  Ima.,  of  about  eight  arro- 
bas  nett  each,  in  good  order  and  condition,  and  marked 
as  per  margin,  which,  if  God  permits  me  to  arrive  safe  at 
the  above-mentioned  port,  I  shall  deliver  for  you  and  in 
your  name  to  Messrs.  E.  Zwilchenbart,  Blessig,  &  Co., 
paying  me  freight  according  to  contract  with  Messra  GaUo, 
Hermanos ;  and  that  I  shall  thus  faithfully  fulfil  the  abo?e 
I  bind  myself  and  property,  the  said  vessel,  freight,  ap- 
purtenances, &c.  In  witness  whereof  I  have  affirmed  to 
three  bills  of  lading  of  one  tenor,  the  one  of  which  being 
accomplished  the  other  to  stand  void. 

"Santander,  16th  December,  1862. 

"  Weight  and  quality  unknown  to  Dahisl  Hendebsoit." 

Pedraja,  on  the  16th  of  December,  1852,  sent  the  hill 
of  lading  inclosed  in  a  letter  to  the  defendants,  wliich 
reached  them  in  due  course,  and  before  the  arrival  of  the 
Cameleon  in  Liverpool. 

The  following  is  a  copy  of  the  letter: — 

"Santander,  Dec.  16th,  1852. 
"  Messrs.  R.  Zwilchenbart,  Blessig,  &  Co. 
"  Dear  Sirs, — Confirming  my  last  of  the  13th  inst,  I 
inclose  you  bills  of  lading,  per  Cameleon,  for  500  bags  of 
8  C  nett  Cast  flour,  No.  i,  superior  quality  of  manufac- 
ture. The  bill  of  lading  does  not  express  the  freight; 
but  I  have  given  a  letter  of  order  of  this  date  in  favour  of 
Messrs.  Gallo,  Brothers,  that,  on  good  delivery,  you  wiU 
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pay  them  for  freight  Si  reals  per  Cast  Quin.    The  500        1854. 
sacks  contain  100,000  Cast  pounds,  which,  at  26a  9d.  per     zwu!c™- 
1 96  f.  o.  b.,  amount  to  6621  7«.  1  Id  account  for  reimburse-    S^""^'  ^pp*  • 

Hkndxrson, 

ment    I  will  draw  to-morrow  to  my  own  order  for  R«p- 

£  3.  cL 
222  7  11 
240  0  0 
200    0    0 


^662     7  11 


on  the  London  Joint-stock  Bank  as  per  your  order,  and 
which  will  settle  this  account 

"(Signed)        Aubeliano  db  la  Pedraja/' 

The  freight  mentioned  in  this  letter  as  to  be  paid  on 
delivery  exceeded  the  amount  which  would  have  been 
payable  on  the  500  bags  of  flour,  if  calculated  according 
to  the  proportion  they  bore  to  the  whole  cargo,  and  with 
reference  to  the  gross  sum  mentioned  in  the  charter- 
party. 

The  flour  was  shipped  on  the  joint  account  of  Pedraja 
and  the  defendants;  but,  during  the  voyage,  the  defend- 
ants became,  by  purchase  from  Pedraja,  the  sole  owners 
thereof.  On  the  16th  of  December,  1852,  Pedraja  gave 
Gallo,  Brothers,  an  order  in  Spanish  for  the  freight  of  the 
500  bags  of  flour,  of  which  the  following  is  a  translated 
copy,  with  subscriptions  at  foot  of  it:— - 

"Santander,  16th  Dea,  1852. 

"  Dear  Sirs, — At  the  right  delivery  of  the  500  bags  of 
8  @  Castillian  Arrobas  nett  flour  of  first  quality,  which  I 
have  shipped,  consigned  to  you,  on  board  the  English  brig 
Cameleon,  Captain  Daniel  Henderson,  the  bill  of  which  I 
have  sent  you,  please  pay  to  the  order  of  Messrs.  Gallo, 
Brothers,  the  freight  of  the  same,  at  the  rate  of  3^  reals 
vellon  for  each  Castillian. 

"  Yours  truly, 

"AUREUANO   DB   LA   PbDRAJA.*' 
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1654.  At  the  foot  of  this  note  was  written  the  foUowiDg 


Reip. 


BART»  App*| 

H»Ni»w«oN,        "  Deliver  the  amount  of  the  freight  to  Mr.  Lorenzo  de 
Birmingham. 

"  Santander,  19th  Dec,  1852. 

"  GrALLO,  BaOTHERS." 

The  Cameleon  arrived  in  Liverpool  about  the  5th  of 
January,  1853,  and  the  defendants  received  the  500  bags 
of  flour  under  the  before-mentioned  bill  of  lading;  but 
they  complained  that  the  flour  had  been  damaged  to  the 
amount  of  7L  ^8,  lOd.  Mr.  Birmingham  paid  out  of  his 
own  funds  to  the  plaintiff,  before  the  action  was  com- 
menced, the  amount  due  for  freight  under  the  charter- 
party  for  the  carriage  of  the  entire  cargo,  consisting  of 
1350  bags  consigned  to  Mr.  Birmingham,  and  the  500 
bags  consigned  to  the  defendants. 

On  the  24th  of  January,  1853,  Birmingham  called  at 
the  defendants'  office  and  saw  the  defendant  Blessig,  when 
the  former  produced  and  left  with  the  defendants  a  debit 
note,  of  which  the  following  is  a  copy: — 

''  Messrs.  R  Zwilchenbart,  Blessig,  &  Co. 

"  Liverpool,  21st  Jan.  1853. 
"  To  L  de  Birmingham,  Drs. 
"  For  freight,  per  Cameleon,  Santander  to  Liverpool,  on 
500  bags  of  flour,  weighing  each   201  lbs.  Spanish,  or 
100  5  99  lbs.  altogether,  at  rds.  3i  99  L,  rds.  35.  17. 17. 
exchange  50^.  362L  16«.  6d." 

Mr.  Birmingham  required  payment  of  the  same  under 
the  order  of  the  16th  of  December,  1852,  from  Pedraja  to 
Gallo,  Brothers,  countersigned  to  Birmingham,  which  he 
handed  to  Mr.  Blessig;  but  the  latter  was  unacquainted 
with  the  Spanish  language,  and  Mr.  Birmingham  did  not 
translate  the  order  to  him.  Mr.  Blessig  said  he  was  will- 
ing to  pay  the  freight,  less  the  damage  7t  odd  (above 


EASTER  TEBM,   17  VICT.  727 

mentioned) ;  but  Mr.  Birmingham  declined  to  comply  with        1864. 
this  proposition^  and  took  back  the  order.  Zwilchsn- 

It  was  objected  on  behalf  of  the  defendants,  Ist,  that  ^^*'^',^^;' 
there  was  no  evidence  to  be  submitted  to  a  jury  to  sup-  Resp. 
port  any  of  the  causes  of  action  relied  on  by  the  plain- 
tiff; and  2ndly,  that  the  plaintiff  could  not  maintain  this 
action,  haying,  before  it  was  commenced,  been  paid  by 
Mr,  Birmingham  the  gross  amount  due  for  freight  under 
the  charterparty. 

The  judge  overruled  these  objections,  and  found  a  ver- 
dict for  the  plaintiff  for  the  full  amount  claimed. 

The  questions  for  the  opinion  of  the  Court  were,  Ist, 
whether  there  was  any  such  evidence;  and,  2ndly,  if  there 
was,  whether  such  payment  was  an  answer  to  the  plain- 
tiff's claim. 

MikiHird  for  the  appellants. — ^The  appellants  are  enti- 
tled to  succeed  upon  both  the  questions  raised  for  the 
opinion  of  this  Court.  First,  there  was  no  evidence  of 
any  contract  between  them  and  the  respondent  to  pay 
freight  upon  the  flour  delivered  to  them;  and  secondly, 
if  there  was  any  such  contract,  the  appellant  has  been 
fully  paid  First,  there  is  no  evidence.  The  case  of 
Sanders  v.  VanzeUer  (a)  consolidates  the  several  authori- 
ties as  to  the  liability  of  the  consignee  of  goods.  The 
principle  is  there  fully  recognised,  that,  although  the  con- 
signee, who  was  not  a  party  to  the  contract  of  charter, 
may  become  liable  by  the  receipt  of  the  goods,  still  it  is 
necessary  to  establish  such  liability  upon  the  proof  of  facts 
from  which  a  contract  to  pay  freight  may  be  implied  by 
law.  The  respondent,  therefore,  is  bound  to  shew  that 
the  delivery  of  the  goods  in  question  under  the  bill  of 
lading  was  effected  under  such  circumstances  as  would 
found  a  contract  on  the  part  of  the  consignees  to  pay  the 

(a)  4  Q.  B.  360. 
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1854.        freight  to  him  to  the  extent  of  the  whole  amount  of  the 
ZwiLCHBN-     freight  And  he  is  bound  to  shew  this,  although  it  should 
Hendb^^^n'    ^PP^^  that  one  sack  offlouronlyhad  been  delivered.   Now, 
Reap.        the  bill  of  lading  treats  the  freight  as  payable  '^  according 
to  contract  with  Messrs.  Gallo,  Hermanos/'  L  e.  the  parties 
with  whom  the  charterparty  was  made  by  the  respondent 
[Parke,  B. — By  the  terms  of  the  charterparty^  the  freight  is 
payable  for  the  whole  of  the  cargo  in  the  gross  or  lump  sum 
of  loot    The  case  o{S(mder8  ▼.  VanzeUer(a)  recognise 
the  intelligible  rule,  that  the  bill  of  lading  is  not  of  itself 
a  contract,  but  may  be  evidence  from  which  a  contract 
may  be  implied  on  the  part  of  the  consignee  to  pay  freight 
at  the  rate  specified  in  the  charterparty.     In  this  case 
the  charterparty  provides  for  the  payment  of  a  gross  sum 
for  the  whole  of  the  cargo.    Is  there  any  evidence  that  the 
respondents  agreed  to  pay  for  this  portion  of  the  cargo  ?] 
There  clearly  is  none.     QSie  contract  for  the  freight  of 
these  goods  was  one  between  the  shipper  and  the  chai^ 
terers,  and  for  an  amount  of  freight  exceeding  that  stipu- 
lated for  by  the  charterparty.     The  respondent  would  not 
be  entitled  to  a  larger  amount  of  freight  than  that  for 
which  he  had  agreed  to  carry  the  goods  by  the  charter- 
party:  Michenson  v.  B€gbie(b), 

Tondinaon  contrk — [Parke,  B. — ^Is  there  any  evidence 
of  a  contract  on  the  part  of  the  respondents  to  pay  the 
sum  of  lOOZ.?]  By  the  terms  of  the  charterparty,  the  cap- 
tain was  to  be  at  liberty  to  sign  bills  of  lading  at  more  or 
less  freight,  without  prejudice  to  that  agreement  It  is 
submitted  that  this  would  entitle  the  plaintiff  to  receive 
the  sub-freight  from  the  shippers  of  goods,  and  such  pay- 
ment would  go  in  reduction  of  his  claim  against  Oallo, 
Brothers.  The  defendants  and  Pedraja,  who  shipped  the 
goods,  were  joint  owners.    That  fact  raises  a  presumptive 

(a)  4  Q.  R  260.  r  (b)  6  Bing.  190. 
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right  of  claim  by  the  master  against  these  parties^  which         1854. 
is  sufficient  to  support  this  action,  unless  the  presumption     zwilchbn- 
be  excluded  by  express  contract:  Domett  y.  Beckford (a),     bart,  App.; 
But  the  defendants  did  not  enter  into  any  contract,  either        R^. 
express  or  implied,  with  Lorenzo  de  Birmingham.    And 
Pedraja  gave  a  mere  order  for  the  freight  to  Gallo,  Bro- 
thers; but  that  order  did  not  create  a  contract  between 
those  partiea    The  defendants,  therefore,  could  not  take 
any  objection  to  this  action,  except  by  pleading  in  abate- 
ment the  nonjoinder  of  Oallo,  Brothera 

Pollock,  C.  B. — ^We  are  all  agreed  that  there  was  no 
reasonable  evidence  of  a  contract  between  these  parties, 
so  as  to  bind  the  defendants  to  pay  the  master  for  those 
particular  goods.  The  only  evidence  upon  which  any  lia- 
bility is  established  against  the  defendants  is  that  of  a  sub- 
contract with  GhJlo,  Brothers,  but  not  with  the  master. 

Parke,  B. — There  is  no  reasonable  evidence  of  such  a 
contract  as  would  support  this  action.  It  is  impossible  to 
imply  from  the  bill  of  lading  a  contract  to  pay  the  lump 
sum  of  1002.  In  case  of  no  such  sufficient  evidence,  Gallo, 
Brothers,  are  the  only  parties  liable  to  be  sued  by  the 
master.  There  is  no  ground  for  any  claim  against  the 
defendants,  except  upon  a  contract  between  them  and 
Gallo,  Brothers,  the  rate  of  freight  for  these  goods  differ- 
ing from  that  specified  in  the  charterparty*  The  appeal, 
therefore,  will  be  allowed,  and  the  judgment  must  be  re- 
versed with  costa 

Platt,  B.,  and  Martin,  B,  concurred. 

Judgment  reversed, 
(a)  5  R  &  Ad.  621. 
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May  10.  BOWBEBBT  V.  MOBOAK. 

Tke27UiMo-  XHIS  'ffas  a  rule  calling  upon  the  plaintiff  to  sheir 

mon  Uw*Ph>?'  cause  why  the  writ  of  fieri  facias  issued  in  this  caizse,  and 

&i6Virt.^76f  ^  subsequent  proceedings,  should  not  be  set  aside  on  the 

empowers  a  ground  of  irregularity. 

ofnon-appear-  The  facts  Were  as  follows: — ^The  writ  of  summons,  spe- 

fokUmi,  where  cially  indorsed  in  the  form  given  by  the  Common  Law 

the  writ  of  Procedure  Act  was  issued  on  the  9th  of  February,  and 

doned  in  the  was  Served  on  the  11th,  and  consequently  the  time  for 

^raby  the  appearance  by  the  defendant  expired  on  the  18th.     On 

J^da^t^^  the  20th,  judgment  was  signed.    The  eight  days  expired 

■onai  fervice,  qu  the  26th,  but,  that  day  being  Sunday,  execution  was 

sign  judgment;  issued  ou  the  following  day,  viz.  the  27th.    The  case  had 

tiffmay *iipon "  ^^n  before  MaiUe,  J.,  at  Chambers,  who  thought  that  the 

S^^cxeration  ^^^^^^^^^  '^^  premature,  but  he  declined  to  interfere. 

at  the  expiia- 

days  from  the  WtUes  shewed  cause. — ^The  27th  section  of  the  Com- 

jMit^yforap-  ^^^  Law  Procedure  Act,  16  &  16  Vict  c.  76,  entitles  a 

In  >°<^^<^  plaintiff,  upon  personal  service  of  a  writ  of  summons  spe- 

lastof  inch  cially  indorsed,  to  sign  judgment  at  once,  in  case  of  non- 

u^toberedum-  appearance;  and  the  section  proceeds  to  enact,  that  ''the 

putoSira*MOTe  P^^^i^^^^ ^^T>  ^po^  8^^^  judgment,  issue  execution  at  the 

jf  *^;«>  days,  expiration  of  eight  days  firom  the  last  day  for  appearance, 

The  174ui  rale  i     /»       *j      m        t   ^      t              "n 

oftheReg.Oen.,  and  uot  befora      The  defendant  will  contend,  that  be- 

whidTwere  pro-  causo  the  eighth  day  in  the  present  case  was  a  Sunday, 

jud^**^dSi*^*  it  ought  not  to  have  been  reckoned,  and  therefore  that 

not  apply  to  the  plaintiff  ought  not  to  have  issued  execution  until 

the  Act.  Con-  the  following  Tuesday.     In  support  of  this  position  he 

Sere  a^^Uin-  ^^^  ^^^7  "P^^   *^«   1^**^   "^^   ^^  ^^   ^«-   ^^en.,   H  T., 

tiffiimiedjndg-  1858,  which  is  as  follows: — "In  all  cases  in  which  any 

ment  for  non-  ^ 

appearance,  and 

the  eighth  day  fell  on  Sunday — Held,  that  execution  iieued  on  the  Monday  was  regular. 
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particular  number  of  days,  not  expressed  to  be  clear  days, 
is  prescribed  by  the  rules  or  practice  of  the  Courts,  the 
same  shall  be  reckoned  exclusively  of  the  first  day,  and 
inclusively  of  the  last  day,  unless  the  last  day  shall  hap- 
pen to  fall  on  a  Sunday,  Christmas  Day,  Good  Friday, 
or  a  day  appointed  for  a  public  fast  or  thanksgiving;  in 
which  case  the  time  shall  be  reckoned  exclusively  of  that 
day  also/'  But  this  rule  has  no  application  to*  the  27th 
section  of  the  Common  Law  Procedure  Act,  inasmuch  as 
the  General  Rules  of  Hilary  Term  were  not  laid  before 
Parliament,  as  was  the  case  with  those  of  Trinity  Term, 
1853,  which  were  promulgated  under  the  authority  of 
the  223rd  section,  empowering  the  Judges  to  make  rules 
and  orders.  The  latter  rules  therefore  have  the  force 
and  effect  of  an  Act  of  Parliament.  But  this  I74th  rule 
cannot  and  was  not  intended  to  control  the  express  lan- 
guage of  the  27th  section  of  the  Common  Law  Procedure 
Act;  and  there  is  nothing  to  exclude  Sunday  from  being 
reckoned  as  one  of  the  eight  days,  although  it  happens  to 
be  the  last  of  such  days.  Sunday  cannot  be  treated  as  a 
dies  non  except  it  be  made  so  by  express  enactment: 
Com.  Dig.  "  T-emps.''  In  ancient  times,  this  Court  sat  on 
Sunday:  2  Madd.  History  of  the  Exchequer,  p.  5.  For- 
merly, when  bail  had  eight  days  to  render  a  defendant, 
Sunday,  although  the  last  of  such  days,  was  taken  into 
account:  1  Tidd  Praa  9th  ed.,  p.  284.  And  in  the  case 
of  the  duration  of  Term,  which  was  provided  for  by  the 
11  Geo.  4  &  1  Will  4,  c.  70,  s.  6,  the  event  of  the  last 
day  of  Term  falling  upon  Sunday  was  expressly  provided 
for  by  the  1  Will.  4,  c.  8,  s.  3,  which  enacts  that  in  such 
case  the  following  day  shall  be  the  last  day  of  the  Term. 
IMartin,  R — The  case  of  Reg.  v.  The  Justices  of  Middle- 
sex (a)  appears  to  be  precisely  in  point.  One  of  the  ques- 
tions in  that  case  turned  upon  the  4  Geo.  4,  c.  95,  s.  87, 
the  Turnpike  Act,  which  requires  the  notice  of  appeal  to 


(a)  7  Jur.  396. 
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1864.  be  served  within  six  days  after  the  cause  of  complaiiit; 
and  it  was  held  that,  the  conyiction  being  on  the  2nd  of 
May,  service  of  the  notice  of  appeal  upon  the  9th,  the  8th 
being  Sunday,  was  not  in  time.] — ^He  was  then  stopped  hy 
the  Court 

EvdcUeston  in  support  of  the  rule. — ^It  is  submitted 
that  the  l74th  rule,  which  has  been  referred  to,  is  appli- 
cable to  the  present  case.  The  preamble  of  the  Common 
Law  Pi^cedure  Act  expresses  the  purpose  of  the  Act  to 
be,  "  to  amend  the  process,  practicCy  and  mode  of  pleading 
in  the  superior  Courts.''  The  27th  section,  which  delays 
the  issuing  of  execution  till  the  expiration  of  the  period 
of  eight  days  after  the  time  for  appearance  shall  have 
elapsed,  is  explained  by  the  J  74th  rule,  which  was  made 
for  the  purpose  of  explaining  the  meaning  of  that  term. 
The  223rd,  224th,  and  225th  sections  have  the  following 
preamble: — "  In  order  to  enable  the  Courts  and  Judges  to 
carry  this  Act  thoroughly  into  effect,  and  to  enable  them 
from  time  to  time  to  make  rules  and  regulations,  and  to 
frame  writs  and  proceedings  for  that  purpose,  be  it  enact- 
ed as  follows:"    And  then  comes  the  22Srd  section  (a), 

(a)  That  section  enacts,  that  and  of  insormg,  as  far  as  may  be 

"It  shall  be  lawful  for  the  Judges  practicable,  an  equal  division  of 

of  the  said  Ck>urt8,  or  any  eight  the  business  of  taxation  amongst 

or  more  of  them,  of  whom  the  the  Masters  of  the  said  Courts^ 

ChiefB  of  each  of  the  said  Courts  as  in  their  judgment  shaU  be 

shall  be  three,  from  time  to  time  necessary  or  proper,  and,  for  that 

to  malce  aU  such  general  rules  purpose,  to  meet  from  time  to 

and  orders  for  the  effectual  exe-  time  as  occasion  may  require, 

cution  of  this  Act^  and  of  the  in-  And  it  shall  further  be  lawful 

tention  and  object  hereof  and  for  for  the  Judges  of  the  said  Courtss, 

fixing  the  costs  to  be  aUowed  for  or  any  eight  or  more  of  them,  of 

and  in  respect  of  the  matters  whom  the  Chiefs  of  each  of  the 

herein  contained  and  the  per-  said  Courts  shall  be  three,  from 

formance  thereof  and  for  appor-  time  to  time  to  exercise  all  the 

tioning  the  costs  of  issues,  and  powers  and  authority  given  to 

for  the  purpose  of  enforcing  uni-  them  by  an  Act  of  Parliament 

formity  of  practice  in  the  allow-  passed  in  the  session  ofParlia- 

ance  of  costs  in  the  said  Courts,  ment    held    in    the    13th   and 
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irhich  would  lead  to  the  conclusion  that  power  is  thereby  1864. 
given  to  the  Judges  to  make  two  classes  of  rules:  first,  a 
class  of  rules  to  carry  out  the  intention  of  the  Act;  and 
secondly,  a  class  of  rules  in  exercise  of  the  powers  previ- 
ously vested  in  them  by  the  13  &  14  Vict.  c.  16.  Rules 
of  the  latter  kind  would  require  the  formality  of  being 
laid  before  Parliament,  in  order  to  give  them  a  statutory 
effect;  but  the  latter  class,  of  which  the  174th  rule  of 
the  Reg.  Gen.  of  Hilary  Term,  1853,  is  one,  do  not  require 
such  formality.  The  1 74th  rule  is  applicable  to  the  prac- 
tice of  the  Courts.  If  this  were  not  so,  there  would  be 
no  provision  made  for  the  cases  applicable  to  pleadings 
where  the  last  day  for  the  delivery  of  a  pleading  falls 
upon  any  of  the  days  mentioned  in  the  174th  rule;  for 
the  Common  Law  Procedure  Act  does  not  make  any  pro- 
vision for  such  an  event.  [Parke,  B. — The  174th  rule  was 
not  intended  to  apply  to  an  enactment  which  provides  for 
an  entirely  new  state  of  proceedings,  but  merely  to  explain 
those  proceedings  which  are  according  to  the  ordinary  prac- 
tice of  the  Courts.  It  was  never  intended,  therefore,  that 
these  rules,  of  which  the  174th  is  one,  should  vary  the 
plain  words  of  the  Act  of  Parliament]  All  the  sections 
of  this  statute  apply  to  the  process,  practice,  and  pleading 
in  the  superior  Courts;  and  great  inconvenience  would 
arise  from  the  adoption  of  a  different  rule  as  applicable  to 


14th  years  of  the  reign  of  her  in  pursuance  thereof,  shall  be 
present  Majesty,  intituled  'An  held  applicable  to  any  rules,  or- 
Act  to  enable  the  Judges  of  the  ders,  or  regulations,  which  shall 
Oommon  Law  at  Westminster  to  be  made  in  pursuance  of  this 
filter  the  Forms  of  Pleading*  Act:  Provided  that  nothing 
with  respect  to  any  matter  here-  herein  contained  shall  be  con- 
in  contained  relative  to  practice  strued  to  restrain  the  authority 
or  pleading,  anything  in  this  Act  or  limit  the  jurisdiction  of  the 
to  the  contrary  notwithstanding ;  said  Courts,  or  the  Judges  there- 
and  the  provisions  of  the  said  of  to  make  rules  or  orders,  or 
last-mentioned  Act,  as  to  the  otherwise  to  regulate  and  dis- 
rules,  orders,  or  regulations  made  pose  of  the  business  therein." 
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1864.        the  periods  when  the  several  steps  in  pleading  or  process 
ought  to  be  taken.    The  28th  section  enacts,  that,  *'  in  case 
of  such  non-appearance,  where  the  writ  of  summons  is  not 
indorsed  in  the  special  form  hereinbefore  provided,  it  shall 
and  may  be  lawful  for  the  plaintiff,  on  filing  an  affidavit 
of  personal  service  of  the  writ  of  summons,  or  a  Judge  s 
order  for  leave  to  proceed  under  the  provisions  of  this  Act, 
and  a  copy  of  the  writ  of  summons,  to  file  a  declaration 
indorsed  with  a  notice  to  plead  in  eight  days,  and  to  sign 
judgment  by  default  at  the  expiration  of  the  time  to  plead, 
so  indorsed  as  aforesaid;  and  in  the  event  of  no  plea  being 
delivered,  where  the  cause  of  action  mentioned  in  the  de- 
claration is  for  any  of  the  claims  which  might  have  been 
inserted  in  the  special  indorsement  on  the  writ  of  sum- 
mons hereinbefore  provided,  and  the  amount  claimed  is 
indorsed  on  the  writ  of  summons,  the  judgment  shall  be 
final,  and  execution  may  issue  for  an  amount  not  ex- 
ceeding the  amount  indorsed  on  the  writ  of  sunmions^ 
with  interest,  &c.^'      The  intention  of  the   legislature 
was,  that  the  defendant,  on  non-appearance,  whether  the 
writ  be  specially  indorsed  or  not,  should  have  the  same 
time  allowed  him  before  the  issuing  of  execution,  as 
he  would  have  had  to  plead  to  the  declaration.    The 
63rd  and  90th  sections  apply  to  the  time  for  pleading, 
and  the  174th  rule  has  reference  to  those  sectiona    The 
63rd  section  enacts,  that  '^  in  cases  where  the  defendant 
is  within  the  jurisdiction,  the  time  for  pleading  in  bar, 
unless  extended  by  the  Court  or  a  Judge,  shall  be  eight 
days;  and   a  notice  requiring  the  defendant  to  plead 
thereto  in  eight  days  otherwise  judgment^  may,  whe- 
ther the  declaration  be  delivered  or  filed,  be  indorsed 
upon  the  declaration  or  delivered  separately."'    The  90th 
section,  which  provides  for  the  time  for  pleading  after 
amendment,  enacts  that,  "  where  an  amendment  of  any 
pleading  is  allowed,    no   new  notice  to  plead   thereto 
shall  be  necessary ;  but  the  opposite  party  shall  be  bound 
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to  plead  to  the  amended  pleading  within  tlie  time  speci-  ^^8^ 
fied  in  the  original  notice  to  plead,  or  within  two  days 
after  amendment,  whichever  shall  last  expire,  unless  other- 
wise ordered  by  the  Court  or  a  Judge;  and,  in  case  the 
amended  pleading  has  been  pleaded  to  before  amendment, 
and  is  not  pleaded  to  de  novo  within  two  days  after 
amendment,  or  within  such  other  time  as  the  Court  or  a 
Judge  shall  allow,  the  pleadings  originally  pleaded  there- 
to shall  stand  and  be  considered  as  pleaded  in  answer  to 
such  amended  pleading/'  And  moreover,  as  appears  by 
the  224th  section  of  the  Common  Law  Procedure  Act, 
the  Uniformity  of  Process  Act,  2  Will  4,  c.  89,  is  not  re- 
pealed by  the  more  recent  statute  for  all  purposes.  The 
writ  of  summons,  with  the  exception  of  certain  alterations, 
is  the  same  as  that  given  by  the  2  WiU.  4,  c.  89;  and  the 
11th  section  of  that  Act,  which  provides,  that  the  neces- 
sary proceeding  to  judgment  shall  take  place  eight  days 
after  service  of  the  writ,  contains  an  express  provision, 
similar  to  that  which  is  the  subject  of  the  174th  rule,  by 
enacting,  that,  in  case  the  last  of  such  eight  days  shall 
fall  upon  a  Sunday,  Christmas  Day,  &c.,  the  following 
day  shall  be  reckoned  to  be  the  last  of  such  eight  days. 

Pollock,  C.  B. — ^The  Court  granted  this  rule  with  con- 
siderable difficulty.  My  own  impression  at  the  time  it 
was  moved  was  with  that  of  my  Brother  Maule;  but  as 
the  point  of  practice  which  it  involves  is  one  of  much  con- 
sideration, I  felt  it  to  be  one  which  was  fit  for  discussion. 
It  is  to  be  regretted  that  one  of  the  members  of  the  Court 
is  absent  upon  public  duty  (a).  We  are  all  clearly  of  opinion 
that  this  rule  must  be  discharged.  It  is  not  necessary  to 
decide  whether  or  not,  by  the  rules  of  Hilary  Term,  1863, 
which  were  made  by  the  Judges,  they  had  power  to  alter 
the  provisions  of  an  Act  of  Parliament    The  learned 

(a)  Flatt,  B.,  was  presiding  at  the  Central  Criminal  Court 
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^^^-  ^  counael  for  the  defendant  suggests  that  such  is  the  case— 
he  may  be  correct;  but,  supposing  that  to  be  so,  we  think 
that  the  Judges  had  no  intention,  hy  this  1 74th  rule,  of 
altering  the  27th  section  of  the  statute.  The  27th  section, 
therefore,  cannot  be  read  in  the  way  for  which  the  de- 
fendant's counsel  contends. 

Parke,  R — ^I  am  of  the  same  opinion.    I  think  that, 
CYcn  supposing  the  rules  of  Hilary  Term,  1853,  which  were 
promulgated  by  the  Judges  under  the  general  authority 
given  them  to  regulate  the  practice  of  their  Courts,  could 
have  the  effect  of  altering  the  provisions  of  an  Act  of  Par- 
liament, it  was  never  intended  that  they  should  have  any 
such  effect    Those  rules  were  merely  made  with  a  view 
to  the  interpretation  of  the  practice  of  the  Crourts,  and 
not  to  the  interpretation  of  the  language  of  this  statute; 
and  consequently  the  174th  rule  does  not  in  any  way  in- 
terfere with  the  27th  section.    That  section  empowers  a 
plaintiff  to  sign  judgment  in  a  certain  event  there  men- 
tioned; and  he  may,  ''upon  such  judgment,  issue  execu- 
tion at  the  expiration  of  eight  days."    Now  this  is  an  en- 
tirely new  provision,  introduced  for  the  first  time  by  this 
Act  of  Parliament;  and  unless  this  enactment  is  controlled 
by  some  other  clause  of  the  statute,  or  in  some  other  way, 
we  must  interpret  it  to  mean  what  it  says,  namely,  that 
such  eight  days  include  Sunday,  whether  that   day  be 
either  one  of  the  intermediate  days  or  the  last  of  such 
eight  days.    It  is  argued  on  the  part  of  the  defendant, 
that  the  same  construction  ought  to  be  given  to  this  sec- 
tion as  that  which  would  be  attributed  to  the  same  words 
in  the  case  of  pleadings;  and  that,  in  such  case,  where  the 
last  day  falls  upon  a  Sunday,  it  is  not  reckoned.    But  the 
answer  to  that  argument  is,  that  where  the  statute  treats 
of  pleadings,  it  treats  of  proceedings  which  fall  within  the 
ordinary  and  known  practice  of  the  Courts,  and  are  to  be 
governed  by  it;  and  consequently,  when  eight  days  are 
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given  for  pleading,  the  time  must  be  computed  according  ^  1854. 
to  that  practice.  But  here  the  27th  section  introduces  an 
entirely  new  proceeding  and  the  words  of  the  enactment 
have  no  reference  to  the  established  practice.  In  the  case 
of  pleading,  the  defendant  is  bound  to  take  a  step  in  the 
cause;  but  that  is  not  so  here,  for  the  defendant  has  not 
to  take  any  step,  although  a  certain  time  is  pointed  out, 
within  which  he  may,  if  he  pleases,  apply  to  the  Court  or  a 
Judge;  but  that  is  not  in  the  nature  of  a  step  in  the  cause 
to  be  taken  by  the  defendant,  properly  so  called.  I  think, 
therefore,  that  this  section  is  not  affected  by  the  supposed 
practice  of  the  Court,  and  that  the  174ith  rule  has  no  ap- 
plication to  the  words  of  this  section,  which  are  to  be  read 
in  the  ordinary  way.  The  plaintiff,  therefore,  was  enti- 
tled to  issue  execution  on  the  Monday,  and  the  proceed- 
ings are  regular. 

Martin,  R — I  am  entirely  of  the  same  opinion.  The 
meaning  of  the  27th  section  is  as  plain  as  words  can  make 
it.  It  means,  if  it  means  anything,  that  where  the  last 
day  for  issuing  execution  falls  upon  a  Sunday,  the  plaintiff 
shall  be  entitled  to  issue  execution  on  the  Monday.  It  is 
said,  however,  that  the  174th  rule  of  Hilary  Term  affects 
this  27th  section;  but  there  is  not  a  word  in  the  rule 
itself  to  shew  that  it  was  intended  to  interfere  with  the 
statute;  and  I  think  that,  if  it  had  contained  such  a 
clause,  the  Judges  would  not  have  been  competent  to 
make  such  a  rule.  That  rule,  therefore,  is  out  of  the 
question.  The  case  I  have  already  referred  to,  of  Reg,  v. 
The  Justices  of  Middlesex  (a),  is  directly  in  point  It  was 
there  held,  that  where  a  particular  thing  is  required  by 
an  Act  of  Parliament  to  be  done  within  a  certain  number 
of  days,  the  last  of  such  days  is  to  be  reckoned,  although 
it  happens  to  fall  upon  a  Sunday.  I  think  that  this  is  a 
very  clear  matter.  ^^^  discharged,  with  costa 

(a)  7  Jut.  306. 
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pounding  the 
plain  tifif's  cow, 
the  evidence  at 
the  trial  was 
conflicting,  and 
a  verdict  was  re- 
tamed  for  the 
plaintiff  with 
10/.  damages. 
The  Judge  was 


AlLUM   V.   BOULTBEE. 

In  an  action  for   X  RESPASS  for  Seizing  and  impounding  a  milch  cow  of 
"'""*""•- ™-  theplaintiff'a 

Pleas,  1st,  Not  guilty;  Sndly,  a  justification  that  the 
chattel  was  seized  and  impounded  damage  feasant;  upon 
which  issues  were  joined. 

At  the  trial,  before  Platt^  B.,  at  the  Middlesex  Sittings 
in  last  Term,  it  appeared  that  the  plaintiff  kept  a  beer- 
dissatisfied  with  house,  and  that  the  defendant  was  a  clergyman  and  a 

the  verdict,  and  ,  ««••■■•  n-i  -•  e 

the  Court  (/W-  magistrate.  The  principal  witness  called  on  the  part  of 
ParbilB.l  t^®  plaintiff  was  a  cow-boy,  of  about  eleven  years  of  age, 
and  ruxu,  B.,    ^j^^  ^^  ^^  ^jj^^  ^^^  jjj  ^jj^  plaintiff's  service  :  and  from 

dissentiente  *  _        ' 

Martin^  B.),  his  evideucc  it  appeared,  that,  as  he  was  driving  the  cow 

tiiai,  on  affida-  aloug  the  middle  of  the  road  opposite  to  the  defendant's 

whTch'stotedf  house,  the  defendant  had  driven  her  into  his  yard,  where 

that  the  dcpo-  g^^  ^g^  detained  for  several  daya     It  further  appeared 

nent,  at  a  pub-  ^  • 

lie  hoQse,  be-  that  there  was  a  strip  of  grass  on  both  sides  of  the  road. 
WM  concluded.       The  defendant  himself  was  called  on  the  part  of  the  de- 

meTdi^woiir^^  fcncc,  who  dcposcd  that,  at  the  time  the  cow  was  seized, 

ing  among  g^e  was  cating  the  grass  on  his  land,  and  that  the  boy  was 

themselves  on  ,  ,  mi  .  ^     ,  . 

the  subject  of  nowhcrc  to  be  seen.    The  testimony  of  these  witnesses 

th^t*^nrif°  being  in  direct  contradiction,  the  learned  Judge  left;  it  to 

oneof'hS fei-  *^^  J^"7  *^  ^^  which  of  the  witucsses  they  believed.  The 

lows,  **The  jury  found  a  verdict  for  the  plaintiff,  damages  101 

parson  (mean- 
ing  the  defend- 

I^^ed^oufr  ^^  ^^*  T^^TTXiy  Skinner  obtained  a  rule  nisi  for  a  new  trial, 

and  another  of    ^jj  ^}jg  affidavits  of  two  pcrsous,  ouc  of  whom,  who  was  ex- 

the  jurymen  . 

said  to  one  of  amincd  at  the  trial,  deposed,  "  that,  about  half-past  odc 
"^YouwiUbe  o'clock  in  the  afternoon  of  the  same  day,  the  jury  wio 
Twi^^JJ^r*"  *^^^  **^^  ^^^^^  ^®^*  ^^*  ^^  Court  to  get  some  refreshment; 
(one  of  whom     that  this  deponent  immediately  afterwards  went  out  of 
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Court  for  the  same  purpose,  and  went  to  a  public  house,  1864, 
which  deponent  belieyes  is  called  the  Horseshoe  and  Mag- 
pie, in  Bridge  Street,  Westminster.  That  this  deponent 
found  the  jury,  or  some  of  them,  at  the  bar  of  the  said 
public  house,  and  the  said  jury  were  discoursing  among 
themselyes  on  the  subject  of  this  cause;  and  one  of  the 
said  jurymen,  in  the  presence  and  hearing  of  this  depo- 
nent, said:  ^The  parson  (meaning,  as  deponent  believes, 
the  defendant  in  this  cause)  will  get  served  out,^  or  words 
to  that  effect;  and  this  deponent  also  at  the  same  time 
heard  another  of  the  said  jurymen  say  to  one  of  his  fellows, 
'  You  will  be  for  the  parson ;'  and  deponent  saith,  that  this 
conversation  took  place  before  the  evidence  for  the  defend- 
ant had  been  given/'  The  affidavit  went  on  to  state,  that 
in  the  deponent's  judgment  the  boy  was  not  to  be  believed 
on  his  oath.  There  was  another  affidavit  of  a  person  who 
did  not  appear  at  the  trial;  and  he  deposed  to  the  effect 
that  he  had  known  the  boy  for  some  months,  and  that 
from  his  knowledge  of  him  he  would  not  believe  him  on 
his  oatL 

ThmnaSy  Serjt.,  and  Qriffita  shewed  cause. — It  is  a  well- 
established  rule  of  practice,  that  a  new  trial  is  not  granted 
upon  the  simple  ground  of  the  verdict  being  against  the 
evidence  where  the  verdict  is  under  20Z.;  unless  it  be 
shewn  that  the  verdict  is  also  perverse,  the  Court  will  not 
interfere.  Even  in  the  case  where  the  application  is  found- 
ed upon  surprise,  the  general  rule  is  the  same:  Bransdon 
V.  Didd>ury(a),  Watts  v.  The  Sheriff  of  HertsQ)),  And 
where  the  question  in  issue  affected  the  general  interests  of 
a  district,  the  Court  of  Queen's  Bench  refused  to  interfere,  as 
the  verdict  was  under  201:  S(ywellY.  Champion  {c).  [Parke, 
B. — ^If  the  matter  there  in  dispute  involved  a  question  of 
right,  that  decision  cannot  be  supported,  inasmuch  as  most 

(a)  9  DowL  P.  C.  199.        (b)  6  Jur.  1009.        (c)  6  A.  &  E.  407. 
C  C  0  2 
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ift^'  ^  important  rights  are  often  determined  hj  Terdicts  much  un- 
der 20^]  If  any  question  is  to  be  raised  upon  the  fitct  that 
an  imputation  may  be  cast  upon  the  defendant's  chantctor 
for  want  of  veracity  by  the  verdict,  the  answer  to  that  ob- 
jection is,  that  the  character  of  the  witness  is  as  valuable  to 
him  as  that  of  a  party  to  the  suit;  and  the  defendant  may 
prefer  an  indictment  for  perjury  against  the  boy.  The 
case  cannot  be  rested  upon  the  misconduct  of  the  jury. 
This  affidavit,  which  professes  to  describe  a  conversatioD 
between  the  jury  before  the  cause  was  concluded,  is  ex- 
tremely indefinite.  No  individual  is  named  as  having 
made  the  statement;  such  a  conversation  might  occur  in 
almost  every  case,  and  yet  without  producing  any  efect 
upon  the  verdict.  And  if  it  was  brought  to  defendant's 
knowledge,  and  he  does  not  say  that  it  was  not,  before  the 
termination  of  the  trial,  he  ought  to  have  applied  to  the 
Judge  at  once  to  discharge  the  jury. 

Skinner^  in  support  of  the  rule,  contended  that  the  ques- 
tion was  one  of  the  gravest  importance  to  the  defendant, 
when  his  position  in  society  was  taken  into  consideration; 
that  the  amount  of  the  verdict  could  not  be  put  into  the 
scale  in  comparison  with  the  defendant's  reputation,  and 
consequently  that  the  smallness  of  the  amount  of  the 
verdict  ought  not  to  weigh  against  the  defendant;  and 
that  as  in  case  of  misdirection  the  amount  of  the  verdict 
is  not  considered,  so  where  it  is  shewn  that  the  jmj 
have  been  guilty  of  misconduct,  and  where  the  natural 
conclusion  is  that  their  verdict  has  been  influenced  bj 
such  misconduct,  in  such  case  also  the  amount  of  the  ve^ 
diet  ought  not  to  influence  the  Court  in  granting  a  new 
trial. 

Pollock,  C.  R— I  am  of  opinion  that  the  rule  for  a 
new  trial  ought  to  be  absolute.  And,  as  the  majority  of 
the  Court  have  come  to  the  conclusion  that  there  oo^h^ 
to  be  a  new  trial,  I  think  it  fit  to  put  the  result  of  my 
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considerations  in  the  dryest  possible  form,  by  abstaining  .  18^- 
from  making  any  personal  observations,  either  upon  the  Allum 
parties  or  the  witnesses,  so  as  not  in  any  way  to  influence  boultbm. 
the  result  of  a  future  trial,  if  one  should  take  .place. 
There  is  no  doubt  that,  if  this  had  been  an  application  for  a 
new  trial  in  the  ordinary  way,  on  the  ground  of  the  ver- 
dict being  against  the  evidence^  the  fact  of  the  damages 
being  under  201.  would  be  a  sufficient  answer  to  the  ap- 
plication, the  general  rule  being,  that  no  new  trial  is 
granted  in  such  case.  It  has  been  urged,  that  the  impu- 
tation which  may  arise  from  the  verdict  may  be  produc- 
tive of  important  consequences  to  the  one  side  or  the 
other.  But  this  difficulty  might  be  raised  in  almost  every 
case  where  there  is  a  Conflict  of  testimony;  and  I  am  in- 
clined to  think  that  the  safer  rule  would  be  to  reject  that 
matter  from  consideration  in  the  discussion  of  the  ques- 
tion whether  a  new  trial  ought  to  be  granted.  However, 
I  am  not  prepared  to  lay  it  down  as  a  general  rule,  that 
the  Court  would  on  no  occasion  interfere  upon  that 
ground;  for  cases  might  occur  where  the  full  and  true  in- 
vestigation and  determination  of  such  a  matter  would  be 
of  the  deepest  importance  to  the  individuals  concerned, 
from  their  station  in  life.  In  the  present  case,  if  the  ver- 
dict had  exceeded  201,  and  if  my  Brother  Piatt,  who  tried 
the  cause,  and  who  had  an  opportunity  of  seeing  the  wit- 
nesses, and  of  judging  of  their  demeanour,  had  certified 
that  he  was  dissatisfied  with  the  verdict,  the  Court  would, 
in  compliance  with  the  ordinary  practice,  have  granted 
a  new  trial  My  Brother  Piatt  does  certify  that  he 
is  dissatisfied  with  the  verdict;  and  the  point  which 
weighs  with  me  is  this :  Here  is  a  distinct  statement  on 
affidavit,  that  one  of  the  jurymen  misconducted  himself; 
that,  having  heard  the  case  for  the  plaintifi*,  but  not 
that  for  the  defendant,  he  pronounced  an  opinion  which 
was  overheard,  and  which  was  to  the  effect  that  the  de- 
fendant would  "get  served  out;"  which  expression,  to  my 
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J854^      mind,  imports  that  he  had  come  to  a  conclusion  upon  the 
case  before  he  had  a  right  to  form  any  judgment  upon  it 
The  expression  was  indecent,  and  one  which  a  juiymaD 
ought  not  to  have  uttered.    In  this  case,  therefore,  in  my 
opinion,  there  has  not  been  that  fair  and  impartial  trial  by 
an  unbiassed  jury,  which  eyery  one,  h%  his  station  what  it 
may,  whether  it  be  that  of  a  rich  man  or  of  a  poor  man, 
is  entitled  to  in  this  country.    It  has  been  said  that  this 
misconduct  was  most  probably  overruled  by  the  correct 
feeling  of  the  rest  of  the  jury.    I  am  not  sure  of  that    It 
is  frequently  the  case  that  the  temper  of  such  a  person  as 
could  give  utterance  to  that  kind  of  expression,  is  of  a 
character  active  enough  to  give  effect  to  the  feeling  which 
produced  the  sentiment,  by  working  upon  the  weaker 
and  more  forbearing  of  those  who  are  associate  with 
him.    It  has  also  been  urged  by  one  of  the  plaintiFs 
counsel,  that  the  defendant  should  have  stated  in  his  affi- 
davit that  he  was  not  aware  of  this  fact  when  he  allowed 
the  cause  to  go  on.     But  I  think  that  he  could  not  have 
interfered  without  prejudicing  the  rest  of  the  juiy  against 
him;  and  I  apprehend  that,  unless  the  matter  were  placed 
beyond  all  reasonable  doubt,  a  Judge  could  not  stop  the 
cause  and  discharge  the  jury  upon  such  ground.    If  the 
unfitness  of  the  jury  to  give  a  verdict  were  manifest,  as, 
for  instance,  if  one  of  them  were  to  declare  to  the  Judge 
that  they  had  among  them  a  person  who  had  admitted 
that  he  had  made  up  his  mind,  and  that  he  had  acknow- 
ledged to  have  received  a  bribe  to  give  a  verdict  in  a 
particular  way,  then,  the  Judge  might  have  stopped  the 
trial:  but  it  is  clear  that,  upon  this  affidavit,  no  Judge 
would  have  done  so.     The  ground  upon  which  I  base  the 
opinion,  that  there  ought  to  be  a  new  trial  in  this  case, 
is  this — the  Judge  who  tried  the   cause  is  dissatisfied 
with  the  verdict;  and  there  is  an  uncontradicted  s&d&^it 
that  one  of  the  jurymen  misconducted  himself,  by  express- 
ing a  strong  opinion  against  the  defendant,  when  he  had 
not  heard  his  case,  but  only  that  of  the  plaintiff. 
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Parke^  B. — I  am  of  the  same  opinion.  I  entirely  concur  ^  1854. 
vfith  my  Lord  Chief  Baron  in  the  ground  on  which  he  has 
put  the  case.  If  the  fact>  that  the  Judge  is  dissatisfied 
with  the  verdict,  stood  alone,  inasmuch  as  the  damages 
are  under  20t,  according  to  the  ordinary  course  of  the  prac- 
tice of  the  Courts,  we  should  not  grant  a  new  trial.  But 
there  are  other  circumstances  in  the  case  which  have  a 
strong  effect  on  my  mind.  The  main  circumstance  is,  that 
there  is  evidence  of  the  misconduct  of  one  of  the  jurymen, 
in  having  expressed  a  strong  opinion  against  the  defend- 
ant, which  alone  ought  to  induce  us  to  grant  a  new  trial 
In  addition  to  this,  we  have  the  fact  that  the  learned 
Judge  is  dissatisfied  with  the  verdict.  I  disclaim  forming 
my  opinion  upon  any  comparison  of  the  characters  of  the 
defendant  and  the  boy  who  was  examined  as  a  witness  on 
the  part  of  the  plaintiff.  There  is,  however,  this  addi- 
tional circumstance  in  these  affidavits,  tha#  two  persons 
both  depose  that  the  boy  is  not  to  be  believed  upon  his 
oath.  One -of  these  persons  might  have  been  questioned 
on  the  matter  at  the  trial;  but  the  other  was  not  ex- 
amined. I  think,  therefore,  that  we  ought  not  to  permit 
this  verdict  to  stand,  and  that  there  ought  to  be  a  new 
trial  on  payment  of  costs. 

Platt,  B. — This  was  certainly  a  verdict  against  the  evi- 
dence, and  when  it  was  given  I  was  much  struck  with  it. 
Now  the  facts  disclosed  by  these  affidavits  satisfy  me  how 
that  verdict  was  given.  I  think,  upon  the  grounds  pointed 
out  by  my  Brother  Parke,  that  the  rule  ought  to  be  ab- 
solute. 

Martin,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  This  is  a  rule  for  a  new  trial,  on  the  ground 
of  the  verdict  being  against  evidence,  the  verdict  being 
under  20f . ;  and  by  a  rule,  I  believe,  of  all  the  Courts  in 
such  case,  except  the  verdict  be  perverse,  for  the  benefit 
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1854.        of  the  public,  no  new  trial  is  granted.   It  has  been  thiovn 
Allum       ^"*  *^**  there  are  exceptions  to  this  general  rule    The 
rule  is  to  be  found  laid  down  in  Tidd's  Practice  and  in 
Chitty's  Archbold.    In  the  latter  book,  Vol  2,  p.  1335,  it 
is  said  that  such  is  the  rule;  but  it  is  added  that,  if  the 
verdict  involves  some  particular  right  independent  of  the 
damages,  the  Court  will  grant  a  new  trial  in  such  case; 
and  three  authorities  are  referred  to,  which,  however,  do 
not  b^ar  out  the  defendant's  case.    In  one  of  these,  Bevan 
V.  Jones  (a),  all  that  the  Court  decided  was,  that  the  rule 
was  applicable  to  cases  originally  commenced  in  Wales,  and 
transferred  to  the  Courts  at  Westminster  on  the  abolition 
of  the  Welsh  jurisdiction.  The  next  case  is  that  o£  Turner 
V.  Letuis  (6),  where  it  was  held  that,  in  the  event  of  the 
case  being  one  in  which  a  permanent  right  was  involved^ 
a  new  trial  would  be  granted.    That  decision  is  but  reason- 
able and  proper;  for,  as  every  one  knows,  most  import- 
ant rights  are  decided  where  the  verdict  does  not  exceed 
Is.    The  only  remaining  case  is  that  of  Freeman  y.Price{c)f 
where  the  Court  say  that,  except  the  verdict  be  perverse, 
they  will  not  grant  a  new  trial.    Now  I  do  not  under- 
stand that  this  verdict  is  objected  to  on  the  score  of  its 
being  perverse;  and  as  the  verdict  is  under  201, 1  thmk 
there  ought  not  to  be  a  new  triaL     If  a  new  trial  is 
to  be  granted  upon  this  kind  of  affidavit,  a  new  practice 
will  be  introduced;  and  if  it  be  acted  upon,  no  verdict  can 
stand.    What  does  the  affidavit  state?    A  witness  sajs^ 
that  he  went  to  a  public-house,  where  he  found  the  jniy, 
or  some  of  them,' at  the  bar  discoursing  amongst  them- 
selves on  the  subject  of  the  trial,  and  that  one  of  them,  in 
his  presence  and  hearing,  said,  "  The  parson"  (meaning, 
as  the  deponent  believed,  the  defendant)  '^  will  get  serred 
out"    Who  this  person  was  he  does  not  tell  us,  and 

(a)  2  Y.  &  J.  264.        (6)  1  Chit  Eep.  265.        (c)  1  Y.  &  J.  402. 
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it  would  be  a  difficult  matter  to  answer  this  affidavit  1854. 
But  then  the  affidavit  goes  on  to  say,  that  "  one  of  them 
said  to  one  of  his  fellows,  '  you  will  be  for  the  parson."' 
It  would  not  be  a  difficult  matter  to  procure  such  an  affi- 
davit in  most  cases,  and  then  down  goes  the  verdict  I 
think  that  the  matter  might  be  disposed  of  by  setting  off 
the  statement  of  the  one  juryman  against  that  of  the 
other;  and  as  to  the  statement  that  the  boy  is  not  to  be 
believed,  one  of  the  parties  who  makes  the  statement 
might  have  been  examined  at  the  trial  upon  the  subject, 
but  was  not  Upon  the  ground,  therefore,  that  the  ver- 
dict is  under  202.  and  is  not  perverse,  and  as  the  affidavits 
could  not  be  questioned,  I  think  that  the  case  is  not  taken 
out  of  the  general  rule ;  and  in  this  respect  I  differ  from 
the  rest  of  the  Court 

PoiXOOK,  C.  B.,  added,  that  he  thought  that  the  verdict 
was  perverse;  but  that  he  hoped  the  defendant  would 
adopt  such  means  as  would  make  a  second  trial  unneces* 
sary. 

Rule  absolute. 
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Mays.        The  Attornet-Geneeal  V.  Lord  Wtnfobd  &  Others. 

rii 

s.  N.,  by  his      JL  HIS  was  an  information  for  legacy  duty.     B7  consent, 

20/1 849,  di  ^  and  by  a  Judge's  order,  the  following  case  was  stated  for 

^:^1:r  the  opinion  of  the  Court 

Bigii  and  trans  Qn  the  20th  of  July,  1849,  Samuel  Nettleship  made  and 

of  his  personal  published  his  last  will  and  testament,  in  writing,  with  a 

'JullL^o?^  codicil  thereto,  as  follows:- 

settiement  of  a  This  is  the  last  will  and  testament  of  me,  Samuel  Net- 

the  fortune  of  ' 

his  niece  M.A.,  tlcship,  of  Chapel-strect,  Grrosvenor-square.  I  direct  that 
A.,  dated  the  all  my  just  debts,  and  funer$d  and  testamentary  expenses, 
beri842^C™  and  all  legacies  given  by  this  my  will,  or  any  codicil  or 
be  held  by        codicils  thereto,  be  fully  paid  as  soon  as  may  be  after  my 

them  upon  , 

trust,  out  of  decease.     I  give  and  bequeath  my  leasehold  messuage  and 

inromelto  pay  premises  in  Chapel-street,  and  also  my  leasehold  messuage 

S  ^ V  ft^Hve^s  *^^  premises  called  Wanefield  Hall,  in  the  county  of  Berks, 

of  herself  and  and  all  my  plate,  linen,  pictures,  books,  wines,  liquors, 

an'anmiity  china,  horscs.  Carriages,  farming  stock  and  utensils,  and  all 

of  20002.  for 

her  separate  use,  to  be  payable  on  the  two  half-yearly  days  of  payment,  on  which  a  certain  annuity 
of  500/.  was  payable  to  her  under  the  settlement;  and  that  they  should  stand  possessed  of  the  rest- 
duo  (subject  as  thereinafter  mentioned)  upon  such  and  the  same  trusts,  subsequent  to  the  tracts  as 
to  the  said  annuity  of  600A,  for  such  and  the  same  persons,  and  to  and  for  such  and  the  same  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  such  and  the  same  powers,  provisoeai  and 
declarations,  as  were  expressed  and  contained  in  the  said  deed  of  settlement  of  the  fbrtnne  of  the 
said  M .  A.,  of  op  concerning  the  trust,  stocks,  or  funds  therein  comprised,  and  the  dividends  and  an- 
nual interesU  thereof  or  of  such  of  them  as  should  be  subsisting  and  capable  of  taking  effect.  By 
the  said  deed  of  settlement  it  was  declared,  that  the  trustees  should  stand  possessed  of  the  settled 
property,  upon  trust,  during  the  joint  lives  of  the  said  W.  A.  and  his  said  then  intended  wife,  to  pay 
to  her  or  her  appointees  an  annuity  or  clear  yearly  sum  of  5002.  as  therein  mentioned,  but  without 
power  of  anticipation,  and  subject  thereto  upon  trust  to  pay  the  residue  or  surplus  of  the  dividends 
and  annual  produce  of  the  stocks,  funds,  or  securities  unto  the  said  W.  A.  and  his  assigns,  or  well 
and  sufficiently  authorise  and  empower  him  and  his  assigns  to  receive  the  same  durinff  &$  lijk;  and 
from  and  after  the  decease  of  either  of  them,  the  said  W.  A.  and  his  said  intended  wtfe,  upon  trust 
to  pay  the  dividends  and  annual  produce  of  the  said  stocks,  funds,  and  securities  unto  the  snrvivw 
and  his  and  her  assigns,  and  well  and  sufficiently  authorise  and  empower  him,  her,  or  them  to  re- 
ceive the  same  during  the  life  of  the  survivor;  and.  after  the  decease  of  such  survivor,  upon  certain 
trusts  for  the  children  of  the  marriage.  S.  N.  died  in  1850,  leaving  W.  A.  and  his  wife  him  snrriv- 
ing.  The  inconje  of  the  testator's  personal  estate  after  the  payment  of  the  annuities  left  an  overplus. 
— //eU,  that  W.  A.  took  such  overplus  as  tenant  for  his  own  life,  and  not  for  the  joint  lives  of  him- 
self and  his  wife. 

By  the  36  Geo.  3,  c.  52,  a  larger  amount  of  legacy  duty  is  payable  in  respect  of  an  annuity  held 
on  a  single  life,  than  that  payable  on  an  annuity  held  on  the  joint  continuance  of  two  lives:— AWd, 
therefore,  that,  in  the  above  case,  the  hunger  amount  of  legacy  duty  was  payable. 
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my  household  furniture  and  effects  (except  money  and  ^  ^Q^^- 
securities  for  money),  which  may  be  in  or  about  my  resi- 
dence at  Wanefield  Hall,  or  my  residence  in  Chapel-street, 
or  elsewhere,  to  my  niece,  Mary  Ann  Angerstein,  wife  of 
William  Angerstein,  Esq.,  for  her  own  use  and  benefit; 
and  I  give  to  the  said  William  Angerstein  the  sum  of 
10,000Z.  sterling,  for  his  own  use  and  benefit,  free  from 
legacy  duty;  and  as  to  the  residue  of  my  personal  estate, 
whatsoever  and  wheresoever,  I  direct  that  my  executors 
shall  assign  and  transfer  the  same  to  the  trustees  for  the 
time  being  of  the  deed  of  settlement  of  the  fortune  of  my 
said  niece,  M.  A.  Angerstein,  and  dated  the  21st  day  of 
September^  1842,  to  be  held  by  fiuch  trustees  upon  the  fol- 
lowing trusts,  that  is  to  say,  upon  trust  that  the  said  trus- 
tees shall,  out  of  the  annual  income  thereof,  pay  unto  my 
said  niece,  M.  A.  Angerstein,  during  the  joint  lives  of  her- 
self and  her  said  husband,  an  annuity  or  clear  yeariy  sum 
of  20002.  for  her  sole  and  separate  use,  and  so  as  not  to  be 
subject  to  the  debts,  control,  or  engagements  of  her  said 
husband,  and  not  to  be  liable  in  any  manner  to  anticipa- 
tion; the  said  annuity  to  be  payable  on  the  two  half-yearly 
days  of  payment  on  which  a  certain  annuity  of  500L  is 
made  payable  to  her  under  the  said  deed  of  settlement; 
and  I  direct  that  the  receipts  of  my  said  niece  shall  be 
good  discharges,  from  time  to  time,  to  the  trustees  paying 
the  said  annuity;  and  upon  further  trust  that  the  said 
trustees  shall  stand  possessed  of  the  said  residue  of  my 
personal  estate  (subject  as  aforesaid)  upon  such  and  the 
same  trusts,  subsequent  to  the  trusts  as  to  the  said  annu- 
ity of  5002.,  for  such  and  the  same  persons,  and  to  and  for 
such  and  the  same  ends,  intents,  and  purposes,  and  with, 
under,  and  subject  to  such  and  the  same  powers,  provi- 
soes, and  declarations  as  are  expressed  and  contained  in 
the  said  deed  of  settlement  of  the  fortune  of  the  said  M. 
A.  Angerstein,  of  or  concerning  the  trusts,  stocks,  or  funds 
therein  comprised,  and  the  dividends  and  annual  interest 
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thereof,  or  such  of  them  as  shall  be  subsisting  and  capable 
of  taking  effect;  provided  always  that  it  shall  be  lawful 
for  the  trustees  of  the  said  settlement,  at  their  discretion^ 
to  allow  any  part  of  my  property  to  continue  in  the  state 
of  investment  in  which  it  may  be  found  at  the  time  of  my 
death,  although  not  authorised  by  the  trusts  or  powers  of 
the  said  settlement     And  I  declare  and  direct,  that  the 
trustees  of  the  said  settlement  shall  not  be  entitled  to  in- 
quire into  the  accounts  of  my  residuary  estate,  but  shall 
accept  the  statement  of  my  executors  as  to  the  amount 
and  particulars  thereof  as  final  and  conclusive;  and  upon 
payment  and  transfer  of  my  residuary  estate  according  to 
such  statement  my  executors  shall  be  absolutely  discharg- 
ed from  all  liability  whatsoever  in  respect  thereof.     And 
I  devise  all  my  real  estates  whatsoever  and  wheresoever 
unto  and  to  the  use  of  my  said  niece,  M.  A.  Angers tein, 
her  heirs  and  assigns  for  ever.    And  I  appoint  the  said 
William  Angerstein  and  Henry  Bicknell,  Esq.,  executors 
of  this  my  will;  and  I  give  them  full  power  to  adjust  and 
settle  all  claims  and  liabilities  upon  or  affecting  my  estate, 
as  they  may  think  proper." 

By  a  codicil  to  the  above  will,  the  testator  bequeathed 
certain  legacies  therein  mentioned. 

The  will  and  codicil  were  respectively  signed,  attested, 
and  subscribed  according  to  the  statute.  The  testator 
died  in  April,  1850,  without  having  in  anywise  altered  or 
revoked  his  will  and  codicil.  His  niece,  M.  A.  Angerstein, 
and  her  husband  the  said  William  Angerstein,  survived 
him;  and  probate  of  the  will  and  codicil  was  granted  to 
William  Angerstein  alone  in  May,  1850. 

The  deed  of  settlement  referred  to  in  the  will  was  the  mar- 
riage settlement  of  the  testator's  niece  M.  A.  Angerstein  pre- 
vious to  her  marriage  with  her  husband  William  Angerstein, 
dated  the  21st  of  September,  1842,  and  made  between  the 
said  W.  Angerstein,  of  the  first  part;  the  said  M.  A.  Anger- 
stein, therein  described  by  her  maiden  name,  of  the  second 
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part;  the  testator,  Samuel  Nettleship  and  Ann  Nettleship,  1854 
the  guardians  of  M.  A.  Nettleship,  of  the  third  part;  and 
the  defendants  (the  trustees  of  the  marriage  settlement), 
of  the  fourth  part  And  by  the  settlement  it  was,  amongst 
other  things,  provided  and  declared,  that  the  defendants 
should  stand  possessed  of  certain  stocks,  funds,  and  secu- 
rities therein  mentioned  and  thereby  settled,  and  of  the 
dividends  and  annual  produce  thereof,  upon  the  follow- 
ing trusts  (being  the  trusts  referred  to  in  the  will),  that  is 
to  say,  upon  trust,  that  the  said  William  Samuel  Best,  now 
Lord  Wynford,  Richard  Paul  Amphlett,  John  Julius  Wil- 
liam Angerstein,  and  Eichard  Freeman  Rowley,  and  the 
survivors  or  survivor  of  them>  his  executors  or  adminis- 
trators, or  their  or  his  assigns,  as  trustees  or  trustee,  or 
the  trustees  or  trustee  for  the  time  being  of  these  pre- 
sents, do  and  shall,  during  the  joint  lives  of  the  said  W. 
Angerstein  and  M.  A.  Nettleship,  with  and  out  of  the  in- 
t-erest,  dividends,  and  annual  proceeds  of  the  said  several 
stocks,  fundS)  and  securities,  pay  one  annuity  or  clear 
yearly  sum  of  500Z.,  by  two  equal  half-yearly  payments  on 
the  22nd  day  of  March  and  the  22nd  day  of  September  in 
every  year,  clear  of  all  deductions  and  abatements  what- 
soever, into  the  proper  hands  of  the  said  M.  A.  Nettleship, 
or  the  hands  of  such  persons  or  person  as  she,  by  any  note 
or  writing  under  her  hand,  shall  from  time  to  time  ap- 
point to  receive  the  same,  but  not  so  as  to  dispose  thereof, 
or  deprive  herself  of  the  benefit  thereof,  by  mortgage, 
charge,  sale,  assignment,  or  otherwise  in  the  way  of  anti- 
cipation, to  the  intent  that  the  same  may  be  for  the  sole 
and  separate  use  of  the  said  M.  A.  Nettleship,  and  may 
not  be  subject  to  the  debts,  control,  disposition,  or  engage- 
ments of  the  said  W.  Angerstein,  the  first  payment  there- 
of to  b^in  and  be  made  on  the  22nd  day  of  March  next; 
and,  subject  to  the  payment  of  the  said  annuity  or  yearly 
sum  of  500Z.,  do  and  shall  pay  the  residue  or  surplus  of 
the  dividends  and  annual  produce  of  the  said  stocks. 
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2^^^  fiinds,  and  securities  unto  the  said  W.  Angerstein  and  his 
assigns,  or  well  and  sufficiently  authorise  and  empower 
him  and  them  to  receiye  the  same  during  his  life;  and, 
from  and  after  the  decease  of  either  of  them  the  said  W. 
Angerstein  a.nd  M.  A.  Nettleship,  do  and  shall  paj  the 
dividends  and  annual  produce  of  the  said  stocks,  funds, 
and  securities  unto  the  survivor  of  them  the  said  W.  An- 
gerstein and  M.  A.  Nettleship,  and  his  and  her  assigns, 
or  well  and  sufficiently  authorise  and  empower  him,  her, 
or  them  to  receive  the  same  during  the  life  of  such  sur- 
vivor; and,  from  and  after  the  decease  of  such  survivor, 
upon  certain  trusts  for  the  children  of  the  said  marriage 
specified  in  the  said  deed  of  settlement,  and  which  are  not 
material  to  the  present  case. 

Shortly  after  the  grant  of  probate  to  the  said  W.  Anger- 
stein, the  specific  legacies  and  bequests  in  the  said  will  and 
codicil  mentioned  were  paid  by  him  as  the  executor,  and 
the  residue  of  the  personal  estate  was  assigned  and  trans- 
ferred to  the  defendants,  according  to  the  directions  of  the 
will.    The  income  of  the  personal  estate  so  assigned  and 
transferred  to  the  defendants  was  more  than  sufficient  to 
pay  the  said  annuity  of  20002. ;  and  the  defendants,  before 
the  commencement  of  the  present  proceedings,  had  made 
and  completed  one  whole  year's  payment  of  that  annui^ 
to  Mrs.  Angerstein,  and  had  also  made  and  completed  one 
whole  year's  payment  of  the  surplus  annual  income  (which, 
taking  one  year  with  another,  is,  for  the  purposes  of  the 
present  case,  admitted  to  be  an  annual  sum  of  2223^3&9d) 
to  her  husband  the  said  W.  Angerstein. 

The  case  then  proceeded  to  state  that,  under  the  pre- 
ceding circumstances,  a  question  had  arisen  as  to  the 
amount  of  legacy  duty  payable  in  respect  of  the  interest 
in  the  surplus  annual  income  of  the  residue  taken  by  W. 
Angerstein  under  the  will  and  provisions  of  the  deed  of 
settlement,  it  being  contended  on  the  part  of  the  Crown, 
that  legacy  duty  was  chargeable  upon  the  interest  thereby 
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giyen  to  W.  Angerstein  in  respect  of  an  estate  in  the  sur-  1864. 
plus  annual  income,  afterpayment  of  the  annuity  of  2000t 
to  his  wife,  for  his  own  life,  with  a  contingent  executory 
gift  over  of  the  whole  of  the  trust  funds  in  the  event  of 
his  surviving  his  wife;  the  defendants  contending  that 
legacy  duty  was  chargeable  in  respect  of  the  surplus  an- 
nual income  after  payment  of  the  annuity  of  20002.,  as 
upon  an  annuity  for  the  joint  lives  of  himself  and  his  wife 
only.  The  question  for  the  opinion  of  the  Court  was, 
which  of  these  two  interests  W.  Angerstein  took  in  such 
surplus  annual  income  of  the  residue  of  the  testator's  per- 
sonal estate,  and  the  legacy  duty  was  to  be  payable  accord- 
ingly. 

Phinn  for  the  Crown. — The  question  raised  for  the 
opinion  of  the  Court  turns  upon  the  construction  of  the 
will  of  Samuel  Nettleship,  the  testator,  and  of  the  deed  of 
settlement  of  1842.  It  is  submitted  on  the  part  of  the 
Crown,  that  Mr.  Angerstein  is  tenant  for  life  of  the  whole 
income  of  the  trust  funds,  after  deducting  the  amount  of 
the  annuities  payable  to  his  wife.  On  the  other  hand, 
the  defendants  contend  that  it  is  a  bequest  to  Mr.  Anger- 
stein for  the  joint  lives  of  himself  and  his  wife,  not  a  be- 
quest of  an  annuity  to  him  for  his  own  life.  By  the  36 
Geo.  3,  c.  62,  s,  8,  it  is  enacted,  that  "the  value  of  any 
legacy  given  by  way  of  annuity  for  life  or  years  deter- 
minable on  any  life,  or  for  years  or  other  period  of  time, 
shall  be  calculated,  and  the  duty  thereon  shall  be  charged, 
according  to  the  tables  in  the  schedule  annexed,  and  be 
paid  by  four  annual  instalments,  in  manner  thereby 
provided."  And  according  to  the  tables  to  which  refer- 
ence is  made,  the  legacy  duty  payable  on  an  annuity  held 
on  a  single  life  exceeds  that  payable  on  an  annuity  held 
on  the  joint  continuance  of  two  lives.  By  the  will 
and  settlement,  the  testator  gave  to  his  niece  two  annui- 
ties, one  of  5002.  and  the  other  of  20002.,  to  her  sole  and 
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^^Q^*^  separate  use,  and  to  her  husband  he  bequeathed  the  whole 
surplus  income,  that  is  to  say,  the  whole  of  the  amount 
bequeathed,  after  deducting  the  annuities  for  his  life,  with 
a  contingent  executory  gift,  by  which,  in  case  he  should 
surriye  his  wife,  he  would  become  entitled  as  tenant  for 
his  own  life  to  the  amount  payable  in  respect  of  the  an- 
nuities. The  gift  is  so  described,  and  this  gives  a  sensible 
construction  to  the  instruments. 

Hugh  Hill  contrk. — ^The  interest  which  Mr.  Angerstein 
takes  in  the  surplus  is  for  the  joint  lives  of  himself  and 
his  wife.    The  will  incorporates  all  the  trusts  of  the  set- 
tlement following  the  trust  to  pay  the  annuity  of  500t 
Then  comes  the  trust  to  pay  the  residue  or  surplus  of  the 
dividends  or  annual  produce  to  the  husband.     This  being 
a  trust  of  the  residue  or  surpki^^  implies  the  existence  of  a 
fund  as  a  surplua.     But,  upon  the  death  of  the  wife,  or  oi 
either  of  the  parties,  a  surplus  would  no  longer  exist,  and 
consequently  the  trust  would  at  that  time  be  detennined. 
Inasmuch,  therefore,  as  the  husband  would  be  entitled  to 
the  surplus  as  long  as  it  existed,  and  that  surplus  would 
be  determined  upon  the  death  of  his  wife,  he  took  an  in- 
terest in  the  surplus  determinable  upon  her  death,  al- 
though the  words  of  the  will  give  it  to  him  for  his  own 
life.     This  view  is  confirmed  by  the  next  trust,  by  which, 
"  from  and  after  the  decease "  of  either  the  husband  or 
the  wife,  a  trust  is  declared  of  the  wJiole  income,  and  not, 
as  in  the  former  clause,  of  the  residue  or  surplus.    This, 
therefore,  was  a  legacy  to  the  husband  during  the  continu- 
ance of  the  joint  lives  of  him  and  his  wife. 

Phinn  was  not  called  upon  to  reply. 

Pbb  Cubiam  (a). — The  husband  became  tenant  forhis  own 
life  of  the  whole  income,  after  deducting  the  amount  of 
the  annuities    And,  upon  the  death  of  his  wife,  he  would 

(a)  PiMoek,  C.  B.,  Parhe,  B.,  PlM,  R,  and  JTcwtin,  R 
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be  entitled  to  the  remainder.     The  construction  sought        i854. 
to  be  put  upon  the  term  "surplus"  by  the  defendants 
cannot  be  supported.    It  was  never  intended  to  have  any 
such  meaning. — The  Crown  is  entitled  to  judgment 

Judgment  for  the  Crown. 


Holmes  v.  Hoskins.  ^^^  22 

jcxCTION  for  the  price  of  cattle  sold  by  the  plaintiff  to  The  defendant 
the  defendant— Plea,  never  indebted.  :^'^  ^«^ 

^  ^  to  purchase  of 

At  the  trial,  before  Martin^  B.,  at  the  last  Taunton  As-  the  pUuntiflf 
sizes,  it  appeared  that  the  defendant,  who  was  a  butcher,  in  his  field.  Af- 
having  seen  fifteen  head  of  cattle  in  the  plaintiff's  field,  ver-  ^*^ond5^, 
bally  agreed  with  him,  on  a  Saturday,  to  buy  the  lot  for  190Z.  *!»«  ^*^?"^^ 
After  the  bargain  was  concluded,  the  defendant  felt  in  his  et  for  his  cheque 
pocket  for  his  cheque-book,  in  order  to  pay  for  the  cattle;  to  pay  for  the 
but,  finding  that  he  had  not  got  it,  he  told  the  plaintiff  to  Sg^hi  bid  not" 
call  at  his  house  in  the  evening,  and  he  would  pay  him.  fipt  »*» !»« ^^^ 

^  ^  thephiintiffto 

It  was  then  arranged  that  the  cattle  should  remain  in  the  come  to  his 
plaintiff's  field  until  the  following  Tuesday,  as  it  was  in-  ere^ng^for  the 
convenient  for  the  defendant  to.  remove  them  before  that  "^^'^T.u^^T" 

agreed  that  the 

time  to  his  farm,  which  was  ten  miles  distant    The  plain-  cattle  should 
tiff  called  at  the  defendant's  house  for  the  money;  but  pkintirs  field 
the  defendant  was  from  home.    On  the  same  evening  the  Md^thluh^^'e. 
defendant  sent  his  men  to  the  plaintiff  to  request  that  he  ^ndant  should 

^  ^  feed  them  with 

would  allow  them  to  get  some  of  the  plaintiff's  hay  to  the  plaintiff's 
feed  the  cattle  with  until  the  defendant  could  remove  acJo'tdingiy  ^" 
them.    The  plaintiff  consented,  and  the  men  took  the  hay  ^*^|^J^ 
firom  the  ricks,  and  so  fed  the  cattle  until  the  following  no  evidence  of 

an  acceptance 

Wednesday.  The  defendant,  on  being  afterwards  asked  of  the  cattle  to 
for  the  money,  said  that  he  had  offered  too  much  for  the  "te  of VraudS! 
cattle,  and  would  not  have  them. 
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l^M'  ^  It  was  objected,  on  behalf  of  the  defendant,  that  there 

was  no  evidence  of  an  acceptance  and  receipt  of  the  cattle 
to  satisfy  the  requirements  of  the  l7th  section  of  the  Sta 
tute  of  Frauds,  29  Car.  2,  c.  3.  The  learned  Judge  was  rf 
that  opinion,  and  nonsuited  the  plaintiff,  resenring  leaie 
to  him  to  move  to  enter  a  verdict  for  190Z.,  if  the  Court 
should  be  of  opinion  that  the  evidence  was  sufficient 

Kinglakey  Serjt,  now  moved  accordingly. — ^There  was 
evidence  for  the  jury  of  an  acceptance  and  receipt  of  the 
cattle  by  the  defendant    There  may  be  a  constructive  re- 
ceipt by  a  vendee,  although  the  goods  remain  in  the  pos- 
session of  the  vendor.    Whenever  the  vendee  deals  witli 
the  goods  in  such  a  manner  as  to  exercise  an  act  of  owner- 
ship over  them,  that  is  sufficient  to  satisfy  the  requisites 
of  the  statute:  Morton  v.  Tibbett  (a),  Bushd  v.  Wheder(b). 
Here  there  were  circumstances  from  which  the  jury  might 
infer  a  state  of  things  inconsistent  with  the  possessioD  of 
the  plaintiff.     The  doctrine  laid  down  in  Norman  y:  Phil- 
lips (c)  is  qualified  by  Morton  v.  Tibbett.     [PoUock,  C.  R— 
Assuming  that  there  is  a  scintilla  of  evidence,  that  is  not 
enough  to  warrant  us  in  setting  aside  the  nonsuit    The 
general  rule  is,  that,  where  the  evidence  is  so  slight  that, 
supposing  the  jury  found  one  way,  the  Court  would  set 
aside  the  verdict,  if  in  such  case  the  Judge  directs  a  non- 
suit, the  Court  will  not  interfere.]    Although  the  cattle 
remained  in  the  plaintiffs  field,  they  were  fed  by  the  de- 
fendant's servants;  and  that  was  a  clear  exercise  of  an  act 
of  ownership.  Elmore  v.  Stone  (d)  is  an  authority  in  point 
There  the  defendant,  having  at  first  objected  to  the  price 
which  the  plaintiff  asked  for  some  horses,  afterwards  sent 
word  "the  horses  were  his;  but  that,  as  he  had  neither 
servant  nor  stable,  the  plaintiff  must  keep  them  at  livery 

(a)  16  Q.  B.  428.  (e)  14  M.  &  W.  277. 

(6)  16  Q.  R  442,  n.  {d)l  Taunt  468. 
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for  him."  The  plaintiff  having  assented,  that  was  held  a  ^2^^'^ 
sufficient  delivery  within  the  statute.  [Martin,  B. — In 
this  case  neither  party  ever  intended  that  the  defendant 
should  have  the  cattle  until  he  paid  for  them.  It  was 
part  of  the  bargain  that  the  defendant  should  go  to  the 
plaintiff's  field  and  take  his  hay  to  feed  the  cattle  with.] 
Chaplin  v.  Rogers  (a)  and  Blenkinsop  v.  Clayton  (b)  are  au- 
thorities to  shew  that  it  is  a  question  for  the  jury,  whe- 
ther the  act  of  the  vendee  amounts  to  an  act  of  owner- 
ship.    [Ma/rtin,  B.,  referred  to  Hunt  v.  Hecht(fi).] 

Pollock,  C.  B. — I  am  of  opinion  that  there  was  no  evi- 
dence to  go  to  the  jury  of  an  ac<;pptance  and  receipt  of  the 
cattle  as  required  by  the  Statute  of  Frauds.  The  words 
of  the  statute  are  very  plain,  though  no  doubt  there  has 
been  a  considerable  fluctuation  of  opinion  on  the  subject, 
and  it  is  difficult  to  reconcile  all  the  cases.  This  may, 
perhaps,  have  arisen  from  a  rule  being  laid  down  in  one 
class  of  cases  which  is  applicable  to  another  class.  There 
may  be  an  acceptance  and  receipt  of  goods,  although  they 
remain  in  the  possession  of  the  vendor.  For  instance,  if 
the  vendee  takes  the  goods  and  gives  them  to  a  porter, 
and,  as  he  is  about  to  carry  them  away,  the  vendee  says 
to  the  vendor,  "  I  would  rather  leave  them  here  until  to- 
morrow." In  this  case,  however,  there  is  no  evidence  of 
acceptance  and  receipt. 

Parke,  B. — I  am  of  opinion  that  there  was  no  reason- 
able evidence  to  go  to  the  jury  of  an  acceptance  and  re- 
ceipt of  the  cattle.  In  order  to  satisfy  the  statute,  there 
must  be  an  acceptance,  and  an  actual  or  constructive  de- 
livery. Now  in  this  case  there  was  no  actual  delivery; 
and  therefore,  to  entitle  the  plaintiff  to  recover,  there 

(a)  I  East,  192.  (6)  7  Taunt.  697;  I  B.  Moore,  328. 

(e)  8  £xch.  814. 
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18M.  must  be  such  a  dealing  with  the  cattle  by  the  defendant 
as  owner y  that  the  plaintiff  would  lose  his  lien.  But  it  is 
clear  that  the  plaintiff  never  meant  to  part  with  the  cattle 
until  the  price  was  paid;  and  there  is  no  ground  for  hold- 
ing that  the  mere  giving  permission  to  feed  the  cattle 
changed  the  possession.  In  Tempest  v.  Fitzgerald  {a), 
which  was  an  action  for  the  price  of  a  horse  which  had 
died  after  the  time  when  it  was  sold  by  parol,  and  before 
it  was  delivered  or  paid  for,  the  only  evidence  of  accept- 
ance and  receipt  was,  that  while  the  horse  remained  in 
the  possession  of  the  vendor,  the  purchaser  made  his  ser- 
vant gallop  it,  and  gave  directions  about  its  future  treat- 
ment, requesting  that  it  jnight  be  kept  by  the  vendor  a 
week  longer;  and  the  Court  of  King's  Bench  held,  that 
there  was  no  acceptance  of  the  horse  within  the  meaning 
of  the  statute.  In  this  case  there  has  been  no  actual  re- 
ceipt, for  the  defendant  never  had  the  cattle;  and  the 
only  question  is,  whether  the  act  of  feeding  the  cattle  with 
the  plaintiff's  assent  is  an  exercise  of  such  an  act  of 
ownership  as  to  amount  to  an  acceptance  and  constructive 
delivery.  I  think  that  it  is  not.  In  the  case  of  Tempest 
▼.  Fitzgerald,  the  jury  found  that  the  defendant,  by  riding 
the  horse,  and  giving  directions  respecting  its  future  treat- 
ment, exercised  an  act  of  ownership  over  it;  but  the  Court 
held,  that  there  was  no  acceptance,  since,  by  the  terms  of 
the  contract,  the  defendant  had  no  right  of  property  in 
the  horse  until  the  price  was  paid,  and  therefore  he 
could  not  exercise  any  right  of  ownership.  My  Brother 
Kinglake  relied  on  Elmore  v.  Stone;  but  that  case  is  very 
different  from  the  present;  for  there,  when  the  vendor  as- 
sented to  the  purchaser's  request,  there  was  an  act  of 
acceptance  by  which  the  former  lost  his  lien.  Lord 
Mansfield,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  ''  After  the  defendant  had  said  that  the  horses  must 

(a)  3  R  &  Aid.  680. 
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stand  at  livery,  and  the  plaintiff  had  accepted  the  order, 
it  made  no  difference  whether  they  stood  at  livery  at  the 
vendor's  stable,  or  whether  they  had  been  taken  away 
and  put  in  some  other  stable.  The  plaintiff  possessed 
them  from  that  time,  not  as  owner  of  the  horses,  but  as 
any  other  livery-stable  keeper  might  have  them  to  keep/' 
In  this  case  the  plaintiff  never  lost  his  lien  on  the  cattle; 
for  there  is  nothing  to  shew  that  he  ever  intended  to  de- 
liver them  up  without  being  paid. 

Aldesson,..B. — I  am  gf  the  same  opinion.  It  seems  to 
me  that  the  case  of  Tempest  v.  Fitzgerald  is  precisely  in 
point  There  the  defendant's  servant  galloped  the  horse, 
here  the  defendant's  servant  fed  the  cattle.  The  two  acts 
are  in  substance  the  same;  the  one  is  the  giving  proper 
exercise,  the  other  proper  food. 

Martin,  B. — I  am  of  the  same  opinion.  There  was  a 
perfectly  good  verbal  bargain;  and  if  the  common  law  had 
not  been  altered  by  the  statute  in  question,  the  plaintiff 
would  have  been  clearly  entitled  to  recover.  But  the  sta- 
tute says,  that  no  contract  of  this  sort  shall  be  binding, 
unless  the  buyer  shall  accept  part  of  the  goods,  and  actu- 
ally receive  the  same,  or  unless  there  be  a  part  payment 
or  note  in  writing.  In  this  case  none  of  those  requisites 
have  been  complied  with.  Neither  party  intended  that 
the  defendant  should  have  the  cattle  until  he  paid  for 
them.  Indeed,  if  the  plaintiff  had  been  told  that  the  de- 
fendant had  removed  the  cattle  from  his  field,  he  would, 
no  doubt,  have  considered  that  the  defendant  had  robbed 
him.  It  is  evident  that  the  cattle  were  sold  for  ready 
money;  for,  when  the  bargain  was  concluded,  the  defend- 
ant felt  in  his  pocket  for  his  cheque-book,  but  finding  that 
he  had  not  got  it,  he  told  the  plaintiff  to  come  to  his  house 
for  payment.  It  was  part  of  the  bargain  that,  for  a  few  days, 
the  defendant's  servants  should  go  to  the  plaintiff's  field 


18M. 
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^864^  and  take  his  hay  to  feed  the  cattle  with,  but  that  did  not 
alter  the  property  in  the  cattle,  which  remained  in  the 
possession  of  the  plaintiff  throughout;  and  if  the  defend- 
ant had  taken  them  away,  he  would  have  been  liable  to 
an  action  of  trespasa 

Bulerdosed 


April  25.  Eastham  V.  The  Blackbubn  Railway  Compaht. 

The  ptaintiTi  JL  HE  declaration  stated,  that,  before  and  at  the  time  of 
^^^u^uaij  the  giving  of  the  notice  by  the  plaintiff  as  hereinafter 
^^i^of*"  •Se  ni«ntioii®<i>  ^^^  plaintiff  was,  and  thenceforth  hitherto  has 
Blackburn  been,  a  party  entitled  to  compensation  from  the  defend- 
pany/'heserr-  ants  in  respect  of  an  estate  and  interest  of  the  plaintiff  m 
at  theiT^^'  Certain  messuages,  which  messuages  and  which  interest 
^^ibki^^S  ^^  *^®  plaintiff  had  been  and  were  respectively  injuriously 
particulars  re-  affected  by  the  execution  of  the  company,  constituted  by 
68th  section  of  ^'The  Blackbum,  Darwen,  and  Bolton  Railway  Act 
f8,bu*!dd?Ii^  Amendment  Act,  1847,"  of  certain  works  executed  in 
^  to  "The       and  about  the  construction  of  the  railway,  called  in  and 

Blackburn  and  •"  -i        « 

ciitheroe Rail-  by  the  first-mcntioued  Act  "The  Blackburn  Railway, 
— ireW™5Sr  pursuant  to  certain  Acts  of  Parliament  relating  thereto: 
rofficient*  ^^  *"^^  ^^  satisfaction  whatever  has  at  any  time  been  made 
or  agreed  to  be  made  to  any  party  or  parties  entitled  to 
such  compensation,  or  for  or  in  respect  of  the  execution 
of  the  aforesaid  works,  or  the  injury  occasioned  therebyi 
or  otherwise  howsoever;  and  the  plaintiff  being  so  entitled, 
and  claiming  as  compensation  in  respect  of  the  premises 
1 752.,  desired  to  have  the  said  question  of  compensation 
settled  by  the  verdict  of  a  jury;  and  then,  to  wit,  on  &Ci 
gave  notice  in  writing  to  the  defendants  of  such  his  de- 
sire, stating  in  such  notice  the  nature  of  the  interest  of 
the  plaintiff  in  the  said  messuages  in  respect  of  which  he 
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claimed  compensation,  and  also  the  amount  of  the  com- 
pensation claimed  by  him,  which  notice  the  defendants 
then  received;  and  all  matters  and  things  required  to  be 
done  or  observed  bj  the  plaintiff,  or  to  occur  in  order  to 
enable  him  to  have  the  compensation  claimed  by  him  set- 
tled by  the  verdict  of  a  jury,  if  disputed  by  the  defendants, 
and,  if  not  disputed,  to  have  the  compensation  claimed, 
had  been  duly  done  and  observed,  and  had  occurred, 
and  the  plaintiff  was  so  entitled,  whereof  the  defendants 
then  had  notice;  and  the  defendants  did  not  enter  into 
any  written  agreement  for  paying  the  amount  of  compen- 
sation claimed  by  the  plaintiff,  nor  were  they  willing  to 
pay  the   same;    and  the  defendants  did   not  give  any 
notice  to  the  plaintiff  of  their  intention  to  cause  a  jury  to 
be  summoned  for  settling  the  aforesaid  compensation,  nor 
did  the  defendants,  within  twenty-one  days  from  the  re- 
ceipt of  the  aforesaid  notice  in  writing,  (which  period 
elapsed  before  this  suit,)  issue  their  warrant  to  the  sheriff, 
pursuant  to  the  statute  &c.,  to  summon  a  jury  for  settling 
the  said  compensation,  but  wholly  made  default  therein ; 
and  thereby  and  by  virtue  of  the  statute  in  such  case  pro- 
vided, the  defendants  became  liable  to  pay  to  the  plaintiff 
the  amount  of  compensation  so  claimed  by  him,  but  have 
not  paid  the  same,  contrary  to  the  statute,  &c. 

Plea,  that  the  plaintiff  did  not  give  the  defendants 
such  notice  as  alleged.     Upon  which  issue  was  joined. 

At  the  trial,  before  PlaM,  B.,  at  the  last  Lancaster 
Assizes,  it  appeared  that  the  plaintiff  had  delivered  to  the 
secretary  of  the  Blackburn  Railway  Company,  at  their 
office,  a  notice  containing  the  particulars  required  by  the 
68th  section  (a)  of  the  Lands  Clauses  Consolidation  Act,  8  & 


1864. 


EA6THAM 

V, 

Blackburn 
Railway  Ca 


(o)  Sect.  68.  "If  any  party 
shall  be  entitled  to  any  compen- 
sation in  respect  of  any  lands, 
or  of  any  interest  therein,  which 
shall  have  been  taken  for  or  in- 


juriously affected  by  the  execu- 
tion of  the  works,  and  for  which 
the  promoters  of  the  undertak- 
ing shall  not  have  made  8atisfiEU^ 
tion  under  the  provisions  of  this 
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1854.        9  Vict.  c.  18,  but  the  notice  was  addressed  "To  theBkck- 

^^^]]^J:^      burn  and  Clitheroe  Railwi^y  Company."     The  defendants' 

^     ^-  railway  ran  from  Blackburn  to  Clitheroe,  and  from  ihenoe 

Blackburn  "^ 

Railway  Co.  to  other  places.  There  was  evidence  from  which  the  jury 
might  infer  that  the  notice  had  been  laid  before  a  board 
of  director&  It  was  objected  on  behalf  of  the  defendants, 
that  the  notice  was  insufficient;  but  the  learned  Judge 
oyerruled  the  objection;  and  a  yerdict  was  found  for  the 
plaintiff,  leave  being  reserved  to  the  defendants  to  moYC 
to  enter  a  nonsuit 

Edward  James  now  moved  accordingly. — The  notice, 
having  been  incorrectly  addressed,  was  not  a  notice  in 


or  the  special  Act,  or  any  Act 
incorporated  therewith,  and  if 
the  compensation  claimed  in  such 
case  shall  exceed  the  smn  of 
50^.,  such  party  may  have  the 
same  settled  either  by  arbitra- 
tion or  by  the  verdict  of  a  jury, 
as  he  shall  think  fit;  and,  if 
such  party  desire  to  have  the 
same  settled  by  arbitration,  it 
shall  be  lawful  for  him  to  give 
notice  in  writing  to  the  pro- 
moters of  the  undertaking  of 
such  his  desire,  stating,  in  such 
notice,  the  nature  of  the  inter- 
est in  such  lands  in  respect  of 
which  he  claims  compensation, 
and  the  amount  of  the  compen- 
sation so  daimed  therein;  and, 
unless  the  promoters  of  the  un- 
dertaking be  willing  to  pay  the 
amount  of  compensation  so  claim- 
ed, and  shall  enter  into  a  written 
agreement  for  that  purpose  with- 
in twenty-one  days  after  the  re- 
ceipt of  any  such  notice  from 
any  party  so  entitled,  the  same 
shall  be  settled  by  ar]i>itration 


in  the  manner  herein  proyided; 
or,  if  the  party  so  entitled  as 
aforesaid  desire   to  have  such 
question  of  compensation  settled 
by  jury,  it  shall  be  lawful  for 
him  to  give  notioe  in  writiiig  of 
such  his  desire  to  the  promoters 
of  the  undertaking,  stating  such 
particulars   as   aforesaid;    and 
unless  the  promoters  of  the  un- 
dertaking   be   willing   to  pay 
the  amount  of  compensation  so 
claimed,  and  enter  into  a  written 
agreement  for  that  purpose,  they 
shall,  within  twenty-one  dajB 
after  the  receipt  of  such  notice, 
issue  their  warrant  to  the  sheriff 
to  summon  a  jury  for  settling 
the  same  in  the  manner  therein 
provided,  and,  in  defitolt  there- 
of they  shall  be  liable  to  pay 
to  the  party  so  entitled  as  afore- 
said the  amount  of  compeDMr 
tion  so  claimed;  and  the  same 
may  be  recovered  by  him,  vith 
costs,  by  action  in  any  of  the 
superior  Courts." 
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writing  as  required  by  the  statute.  [PoUock,  C.  R — Sup- 
pose the  notice  had  not  been  addressed  to  any  one,  but  had 
been  deliyered  to  the  directors  at  a  board  meeting,  would 
not  that  have  been  sufficient?  Parke,  B. — ^The  company 
could  not  have  been  misled;  if  it  had  appeared  that  there 
was  another  company  called  the  ''Blackburn  and  Clitheroe 
Railway  Company/'  the  case  might  have  been  different] 
Where  a  special  authority  is  delegated  by  statute  to  par- 
ticular persons,  affecting  the  property  of  individuals,  it 
must  be  strictly  pursued,  and  must  appear  to  be  so  on  the 
face  of  the  proceedings:  Rex  v.  Oroke(a).  In  Eider  y. 
Dorrell  (6),  where  the  same  person  acted  as  clerk  to  two 
bodies  of  public  officers,  and  a  notice  of  action  required  by 
statute  was  addressed  to  him  as  clerk  to  the  one  body, 
when  the  cause  of  action  arose  from  an  act  done  by  him 
under  the  authority  of  the  other  body,  the  notice  was  held 
insufficient. 


1854. 
Eastham 

V, 

Blackburn 
Railway  Co. 


Pollock,  C.  R — ^It  is  not  necessary  to  say  more  than 
that  the  rule  ought  to  be  refused. 


Pabke,  B.,  Platt,  B.,  and  Maetin,  B.,  concurred. 

Rule  refused, 
(a)  1  Cowp.  26.  (ft)  1  Taunt.  383* 


BZCHBQUBB  £BP0»T8. 


April  SI.7.  Ritchie  and  Another  v.  Van  Gtelder. 

The  222nd  sec-  A  HIS  was  an  action  for  money  lent,  to  which  the  de- 
mon Law^p^  fendant  pleaded  "never  indebted."  After  issue  joined, 
cedore  Act  does  ^jj^  defendant  took  out  a  summons  for  leave  to  substitute 

not  render  it 

imperatiTe  on  a  plea»  that  the  money,  in  respect  of  which  the  action  was 

Judge  to  allow  brought,  had  been  lent  by  the  plaintiffs  to  the  defendant 

piwl'but'oniy  ^*^  *^®  object  and  for  the  purpose  of  purchasing  tickets 

*?^*°*  *\*  ^^  foreign  lottery,  and  reselling  them  in  England  for  the 

they  are  in-  mutual  profits  of  the  plaintiffs  and  defendant.    The  ap- 

do  not  i^^e  pUcatiou  was  supported  by  an  affidavit  that  the  real  qnes- 

ST^tiM*"^^  tion  in  controversy  between  the  parties  was,  whether  the 

meant  to  try.  plaintiffs  Were  disentitled  to  recover,  on  the  ground  that 

Where  the.  ,  ,  iii  iii»j 

defendant  the  moucy  in  qucstiou  was  lent  by  them  to  the  defendant 
mdebted°to^  with  the  illegal  object  and  for  the  illegal  puri>ose  set  forth 
an  action  for       in  the  proposed  plea.     The  summons  was  heard  before 

money  lent,  xr     ^  r 

and  issue  was     Alderson,  B.,  who  refuscd  the  application. 

joined  thereon, 
the  Court  ro> 

Sed^ndMiT  Peavsou  uow  made  a  similar  application. — ^The  defend- 
to  suUtitute  a    ant  is  entitled  as  of  right  to  have  the  substituted  plea.  The 

plea,  that  the  ,  „ 

money  was  lent  222nd  sectionof  the  Common  Law  Procedure  Act,  15  & 
Xu«Sr    16  Vict.  c.  76,  enacts,  "that  it  shaU  be  lawful  for  the 
shares  in  a  fb-     superior  Courts  of  commou  law  and  every  Judge  thereof, 
and  reselling      and  any  Judge  sitting  at  Nisi  Prius,  at  all  times  to  amend 
la^^        ^"     all  defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  by  or  not, 
and  whether  the  defect  or  error  be  that  of  the  party  ap- 
plying to  amend'or  not;  and  all  such  amendments  maybe 
made  with  or  without  costs,  and  upon  such  terms  as  to 
the  Court  or  Judge  may  seem  fit;  and  all  such  amend- 
menta  as  may  be  necessary  for  the  purpose  of  determining 
in  the  existing  suit  the  real  question  in  controversy  between 
the  parties  shall  be  so  made"    It  is  conceded  that,  if  the 
former  part  of  the  section  had  stood  alone,  it  would  hare 


EASTER  TERM,  17  TIOT.  763 

been  discretionary  with  the  Court  or  Judge  to  refuse  or        1864. 
allow  the  amendment    But  the  latter  part  of  the  section      ^rJ!JI^^ 
is  imperative,  for  it  says,  that  all  amendments  necessary   „      •• 

-,..,,..  ,  VanGbidbb. 

for  determining  the  real  question  in  controversy  between 
the  parties  shaU  be  so  made.  If,  in  this  case,  the  real 
question  had  been  whether  or  not  the  debt  was  paid,  would 
not  the^  Court  have  been  bound  by  that  enactment  to  allow 
a  plea  of  payment  ? 

Aldebson,  B. — The  statute  recites,  that  "  the  power  of 
amendment  now  vested  in  the  Courts  and  the  Judges 
thereof,  is  insuflBcient  to  enable  them  to  prevent  the  fail- 
ure of  justice  by  reason  of  mistakes  and  objections  of  form;" 
and  it  then  provides  a  remedy.  The  meaning  of  the 
enactment  is,  that  where  the  pleadings  are  informal,  so  as 
not  to  raise  the  question  which  the  parties  intended  to 
try,  the  Court  or  Judge  must  amend  them.  Here  the 
question  in  controversy  between  the  parties  is,  whether 
the  defendant  owes  the  plaintiffs  the  money  which  they 
claim,  and  that  question  is  clearly  and  satisfactorily  raised 
by  the  pleadings.  But  then  it  is  proposed  to  substitute 
another  plea,  in  order  to  raise  some  other  question.  That 
is  a  matter  entirely  in  our  discretion ;  and  I  think  that  we 
ought  not  in  this  case  to  allow  it. 

Platt,  B. — I  am  clearly  of  opinion  that  the  Act  does 
not  make  it  compulsory  on  us  to  allow  an  amendment  of 
this  kind;  and  certainly  this  is  not  a  case  in  which  our 
discretionary  power  ought  to  be  exercised. 

Martin,  B. — I  have  not  the  slightest  doubt  upon  the 
subject  If  it  were  otherwise  great  injustice  might  be 
done. 

Rule  refused  (a). 

(a)  Pollock,  C.  B.,  was  abfient. 
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^^y  ^-  Thomas  v.  Russell. 

formed  ^  oy»-  A  RESPASS  foF  assault  and  false  imprisonment: — Plea, 

S^^  Ae*  ^^*  ^*y '  (^y  statute  7  &  8  Geo.  4,  c.  29,  ss.  36,  63,  75), 

Menai  Strait,  At  the  trial,   before  Platty  B.,  at  the   last  Liverpool 

iiad  been  accos-  Assizes,  it  appeared  that  the  defendant  had  laid  down  a 

fo™^Btert.   **  quantity  of  oysters  in  a  particular  part  of  the  Menai  Strait, 

^c  plaintiff  foj  ^^  purpose  of  forming  an  oyster  bed,  and  had  marked 

dredger  a  quan-  the  placo  with  buoys.     Persons  had  been  accustomed  to 

when  the*de"'  dredge  for  oysters  in  that  part  of  the  Menai  Strait,  and 

SSoSr^^  they  disputed  the  right  of  the  defendant  to  make  an  oyster 

that  the  oysters  bed  there.     The  plaintiff  had  bought  of  one  of  the  dredgers 

were  taken  *  o  « 

from  his  bed,  at  Beaumaxis  thirteen  bags  of  oysters,  and  had  taken  them 
tiff  Lto^custody  to  Liverpool,  when  the  defendant,  having  been  informed 
on  a  charge  of    ^^^  ^^e  oystcrs  were  carried  away  from  his  bed,  caused 

haying  in  his  •  •'  ' 

possession  sto-  the  plaintiff  to  be  taken  into  custody,  on  the  charge  of  re- 

The  pkintiflf;  coiviug  stoleu  oysters.     The  plaintiff  was  taken  before  a 

dfsc^^,"  magistrate,    but   afterwards   discharged;   whereupon  he 

brought  an  ac-  brought  the  present  action.     No  notice  of  action  was 

tionfor&Ise  .  . 

imprisonment,  given.     At  the  previous  Carnarvon  Assizes,  one  Owen 

fendant  relied  had  been  tried  and  convicted  of  larceny,  under  the  7  &  ^ 

Geo***4  \%l  ^^^'  ^'  ^'  2^'  ^'  ^®'  ^^  having  taken  oysters  from  the 

8.86,  and,  in  ga^e  bed  of  the  defendant;  and  the  defendant's  counsel 

order  to  shew  -.         ,    .  .  «•  i  i      /•   i  •     • 

that  he  acted  now  tendered  m  evidence  the  record  of  that  conviction, 
u^der  th^  hi  ^r  the  purposc  of  shewing  that  the  defendant  acted  boni 
lief  that  the       fi  j     ^^d  Under  the  belief  that  the  plaintiff  had  in  his  pos- 

oysters  were  '  *  * 

stolen,  he  ten-  session  stolen  oystcrs.  The  learned  Judge  rejected  the 
dence  the  re-      evidence,  and  a  verdict  was  found  for  the  plaintiff. 

cord  of  the  con- 
ton  who  haiT^       Watson  moved  (April  25)  for  a  new  trial,  on  the  ground 
beCT^teiedl^     (^n^ongst  Others)  of  the  improper  rejection  of  this  evidence, 

taking  oysters 

from  the  aune  bed  of  the  defendant : — Held^  that  the  record,  merely  as  soch,  was  inadmissible  nr 

that  pnipote. 
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arguing  that  it  was  admissible  for  the  purpose  of  shewing         1S54. 

that  the  plaintiff  had  reasonable  ground  for  believing  that       thomIs 

the  oysters  were  stolen. — He  cited  Starkie  on  Evidence,      „   «'• 

«•,/  «   ,     ,.  Rdmell. 

p.  279,  3rd  edit. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said. — The  point  on  which  we  took 
time  to  consider  was,  whether  the  record  of  the  conviction 
of  another  person,  charged  with  taking  oysters  from  the 
same  bed  of  the  defendant,  was  a  document  which  was 
receivable  in  evidence.  My  brother  Piatt  at  the  trial  re- 
fused to  receive  it,  and  a  new  trial  was  moved  for,  on  the 
ground  that  it  ought  to  have  been  received,  for  the  purpose 
of  shewing  that  the  defendant  acted  bona  fide,  and  under 
a  reasonable  belief  that  the  plaintiff  had  in  his  possession 
stolen  oysters.  We  are  of  opinion  that  the  record  of  the 
conviction  was  not  evidence  for  that  purpose.  The  only 
ground  on  which  the  defendant  could  have  used  it  as 
evidence  of  bona  fides,  would  have  been  to  shew  the  im- 
pression which  it  might  have  made  on  his  own  mind,  and 
not  as  proof  of  the  fact  of  the  conviction  itself  For 
that  purpose  it  was  perfectly  competent  for  him  to  prove 
any  communication  made  to  him,  on*  which  he  might 
form  an  opinion.  But  the  conviction  itself  never  had 
been  placed  before  him,  neither  did  it  appear  that  he 
was  present  at  the  trial ;  if  he  had  been,  he  might  himself 
have  given  evidence  of  all  that  passed;  but  the  conviction 
itself,  as  a  document,  never  could  have  produced  any  effect 
on  his  mind,  for  he  never  saw  it  We  are  of  opinion,  there- 
fore, that  the  document  was  properly  rejected;  though  un- 
doubtedly, had  he  seen  it,  it  might  have  been  receivable  as 
evidence  of  bona  fides,  in  the  same  way  that  there  might 
have  been  laid  before  the  jury  a  communication  of  any  sort, 
honestly  and  fairly  made  to  the  defendant,  for  the  pur- 
pose of  informing  him  on  the  subject  For  these  reasons, 
we  think  that  there  ought  to  be  no  rule. 

Rule  refused. 


BXOHEQtTEB  BBP0RT8. 


May  9.  KiMPTON  t;.  ThB  LoNDON  AND  NoRTH  WESTERN  RaHWAT 

Company. 


HE  plaintiff  in  this  cause  had  been  subpoenaed  as  airit- 


A  witness  on         I 
a  trial  at  Nisi  " 

Prius  was  ar-  ness  on  the  trial,  which  took  place  at  the  Liverpool  As- 

db,  under  a  war-  sizes,  and,  whllst  returning  from  the  Court-house  to  his 

m^t\r*nSr*^  residence  in  Liverpool,  he  was  arrested  by  the  h^h  bailiff 

appearing  to  a  of  the  Lancashire  County  Court,  under  a  warrant  of  com- 

tnmmons  issued  . 

on  a  judgment    mitment  for  not  appearing  to  a  summons  issued  on  a 
against  him  in    judgment  recovered  against  him  in  that  court 

a  county  court: 
^Hdi,  that 

Ae  application        WoJtBon  obtained  a  rule  calling  on  the  bailiff  to  shew 

for  his  dischaige  ,      , 

was  properly      cause  why  the  plaintiff  should  not  be  discharged  oat  d 
Coun  in  banc    custody,  and  why  the  bailiff  should  not  pay  the  costs  of 
<^whe.  the  arrest. 

ther  such  a  war- 
rant of  commit- 

pxooeas.  Mikoard  shewed  cause. — ^The  bailiff  has  no  interest  in 

detaining  the  plaintiff  in  custody;  therefore   the  onlj 
question  is,  whether  the  bailiff  is  to  pay  the  costs.  The  first 
objection  is,  that  this  Court  has  no  jurisdiction  to  enter- 
tain the  application.     In  Chit  ArcL  VoL  1,  p.  688,  it  is 
said,  ''  Where  a  party  to  a  cause  is  arrested  upon  process 
out  of  another  Court  while  attending  at  Nisi  Prius  in  ex- 
pectation of  its  coming  on,  he  must  apply  for  relief  to  the 
Judge  at  Nisi  Prius,  or  to  a  Judge  at  Chambers,  or  to  the 
Court  out  of  which  the  process  issues,  and  not  to  the 
Court  in  which  the  cause  is."     And  in  Pitt  v.  Evans  {a)y 
where  the  plaintiff  was  taken  in  execution  for  costs 
while  he  was  coming  to  attend  the  trial  of  that  cause  at 
Nisi  Prius,  Bayley,  B.,  said,  "It  is  the  privilege  of  the 
Court  at  Nisi  Prius  to  protect  its  suitors.     The  plaintiff 
should  have  applied  either  to  the  Judge  at  Nisi  Fms,  or 

(a)  2  Dowl.  P.  C,  223. 


EASTER  TERM,   17  VICT.  767 

to  the  Court  out  of  which  the  process  issued."     [Parke,      >J^^^ 
B. — The  arrest  is,  in  truth,  a  contempt  of  this  Court;  for      Kimpton 
we  send  the  record  to  the  Judge  at  Nisi  Prius.     PlaU,  B,    London  and 
— ^It  is  a  contempt  of  the  one  Court  and  an  abuse  of  the      ^^"^^^^ 
process  of  the  other.]     In  Selby  v.  HiU3(a),  where  the  de-   Bail  way  Ck). 
fendant,  a  petitioning  creditor,  whilst  returning  from  the 
court  of  the  commissioners  of  bankrupt,  was  arrested  on 
process  issued  from  the  Court  of  Common  Pleas,  it  was 
held,  that  the  application  for  his  discharge  was  properly 
made  to  the  latter  Court    [Watson, — ^In  Tidd's  Prac.  Vol. 
1,  p.  197,  it  is  said,  "If  a  defendant  be  arrested  by  quo 
minus,  while  protected  as  a  suitor  by  the  privilege  of  the 
Commoii  Pleas,  he  may  be  discharged  either  by  that  Court 
or  the  Court  of  Exchequer:"  Waiket^  v.  Webb  (6).]     In  Ex 
parte  Kemy  (c),  it  does  not  appear  fipom  what  Court  the 
process  issued.     [Parke,  B. — The  case  of  Pitt  v.  Evans  is 
not  in  point;  because  there  the  application  was  not  only 
that  the  plaintiff  might  be  discharged,  but  also  that  the 
money  which  he  had  deposited  upon  his  arrest  might  be 
returned;  and,  as  the  Court  of  King's  Bench  had  posses- 
sion of  the  money,  that  was  the  proper  Court  to  apply  to. 
In  this  case  we  have  a  right  to  interfere,  because  there 
has  been  a  contempt  of  this  Court  by  an  obstruction  of  its 
process.] — Secondly,  the  privilege  does  not  extend  to  arrest 
under  process  issued  from  a  county  court  for  a  contempt 
in  non-payment  of  money.     [Parke,  B. — It  is  doubtful 
whether  this  is  an  arrest  on  civil  process  ((2).] 

The  Court  then  called  on 

Waison  to  support  the  rule. — The  process  in  question  is 

(a)  8  Bing.  166.  4  C.  R  507;  Kinning's  c<ue,  10  Q. 

(h)  3  Anst.  941.  R  730;  Davies  v.  Fletcher,  2E.  & 

(o)  1  Atk.  5a  R  271;  Kinning  v.  Bucharian,  8 

(i)  On  this  pointy  MUtoard  re-  C.  B.  271;  Abley  v.  Dale,  11 C.  B. 

ferred  to  Long  WeUealei/'s  case,  2  378. 

R  &  M.  667;  Ex  parte  Kinning, 
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18M.  a  civil  process.  By  the  98th  section  of  the  County  Courts 

KiMPTON  Act,  9  &  10  Vict,  a  95,  a  plaintiff,  who  has  obtained  an 

London  and  ^^^s^tisfied  judgment,  may  obtain  a  summons  requiring 

North  the  defendant  to  appear  in  court  and  be  examined  touch- 

Wxstbrn  ^^ 

Railway  Ca  ing  his  estate  and  effects.  If  the  party  so  summoned  does 
not  attend,  he  may  be  committed  to  prison  for  a  period  not 
exceeding  forty  days:  sect  99.  [Martin,  R — ^The  impri- 
sonment does  not  operate  as  a  satisfaction  of  the  debt: 
sect.  108.  Parkey  B. — It  is  a  proceeding,  not  by  way  of 
execution,  but  as  a  punishment  for  contempt]  It  is 
similar  to  an  attachment  for  nonpayment  of  money  under 
an  award,  which  process  cannot  be  executed  against  a^ 
person  haying  privilege  of  Parliament,  or  on  a  Sundaj. 
If  the  defendant,  upon  his  arrest,  had  paid  the  money,  the 
officer  would  have  been  bound  to  discharge  him. 

Parke,  B. — ^The  point  is  too  doubtM  for  us  to  give  costs. 
Therefore  the  rule  will  be  absolute  to  discharge  the  de- 
fendant out  of  custody,  but  without  costs. 

Plattt,  B.,  and  Martin,  B.,  concurred. 

Rule  accordingly. 
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To  an  action  for  money  lent  by 
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AGREEMENT. 

the  plaintifi^'  testator,  the  defendant 
pleaded,  that  ''  originally  no  interest 
was  payable  by  the  defefndant  to  the 
plaintiff'  testator  upon  the  said  mo- 
ney," but  that  it  was  afterwards 
agreed,  in  the  testator's  lifetime,  that 
interest  at  the  rate  of  51,  per  cent, 
should  be  paid,  and  that  the  defend- 
ant should  not  be  required  to  pay  the 
principal  sum  until  the  expiration  of 
six  months  notice,  and  that  no  such 
notice  had  been  given.  It  appeared 
that  J.  A.,  the  plaintifib'  testator, 
and  the  defendant,  were  merchants; 
that  the  defendant  lived  abroad,  and 
had  had  various  mercantile  transac- 
tions with  J.  A. ;  and  that,  the  de- 
fendant becoming  indebted  to  J.  A. 
in  a  large  amount,  a  settlement  of 
accounts  had  been  come  to ;  and  that 
a  letter,  written  by  J.  A.  to  the  de- 
fendant in  January,  1847,  contained 
the  following  passage : 
<' Balance  as  bymy  book^749  8  7 
"Deductions  allowed        464  16  6 
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the  balance  settled  as  due  by  you  to 
me,  pa3rable  in  the  course  of  the  pre- 
sent year  without  interest.  And  if 
this  statement  accords  with  the  me- 
moranda   you    made,    perhaps  you 
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would  be  kind  enough  to  state  your 
conformity.'*  The  amount  not  being 
paid,  in  July,  1848,  J.  A.  wrote 
again  to  the  defendant;  and  in  this 
letter  he  said  "  I  do  not  wish  to  press 
you,  and  you  can  retain  the  money 
on  allowing  me  interest  from  the  1st 
of  January  last  at  the  rate  of  51,, 
payable  half-yearly;  and  the  first 
half-year's  instalment  or  interest  faUs 
due  on  the  30th  of  June  last,  and 
the  second  on  the  31st  of  December 
next.  This  can  continue  until  you 
find  it  convenient  to  pay  the  money, 
or  by  my  giving  you  six  months  notice 
should  I  require  the  money."  In 
answer  to  this  proposal  the  defendant 
wrote  to  say  that  he  would  pay  the 
interest  as  long  as  he  retained  the 
money  upon  the  terms  of  six  months 
notice  of  withdrawal  Evidence  was 
given  of  the  mercantile  usage  to  p9.y 
interest  upon  the  settled  balance  of 
merchants'  accounts: — Hdd,  that 
the  material  allegation  in  the  plea» 
and  which  was  the  consideration  for 
the  agreement  reUed  upon,  that  ori- 
ginally no  interest  was  payable  to 
the  plaintifis'  testator  on  the  debt, 
was  not  proved,     Orme  v.  OaUoway, 

544 

(2).   Un/UcUeral. 

By  agreement  of  the  Ist  of  Oc- 
tober, 1851,  between  a  railway  com- 
pany of  the  one  part,  and  the  plaintiff 
of  the  other  part,  the  plaintiff  under- 
took to  provide  all  waggons,  horses, 
Ac.  necessaiy  for  the  cartage  of  grain, 
merchandise,  <fec.,  between  Hatfield 
and  Ware,  and  to  convey  all  grain, 
merchandise,  <&c.,  that  might  be  pre- 
sented to  him  /or  that  purpose,  be- 
tween the  above  points,  for  the  sum 
of  68.  per  ton.  And  it  was  mutually 
agreed  that  that  agreement  should 
continue  in  force  for  the  period  of 
twelve  months  from  the  date  thereof 
The  plaintiff  purchased  waggons, 
horses,  &c,,  and  commenced  carrying 


between  Hatfield  and  Waze  under 
the  above  agreement.     On  the  18th 
of  March,  1850,  the  company  g&Te 
the  plaintiff  notice  that  the  arran^ 
ment  entered  into  for  ihe  conveyance 
of  grain,  merchandise,  dbc.,  between 
Hatfield  and  Ware,  would  cease  from 
and   after  the   1st   of  April  next' 
Accordingly,  on  the  1st  of  April,  the 
company  ceased  to  present  any  goods 
whatever  to  the  plaintiff  for  carriage, 
in  consequence  of  their  having  leased 
a  portion  of  their  line  to  aooth^  nil- 
way   company,    and    bound   them- 
selves not  to  carry  between  Hatfield 
and  Ware.     The  plaintiff  thereupon 
brought  an  action  against  ihemi  the 
declaration  in  which  stated,  that  it 
was  mutually  agreed  between  the 
plaintiff  and  ^e  defendants  ''that  the 
plaintiff  should  convey  all  grain  and 
other  merchandise  for  the  defendants 
between  Hatfield  and  Ware,  at  the 
rate  aforesaid,  for  one  year,"  and  al- 
leged as  a  breach,  that,  although  the 
plaintiff  had  always  been  ready  and 
willing  to  perform  his  part  of  the 
agreement,  yet  the  defendants  would 
not  permit  him  to  perform  the  same, 
but  prevented  him  firom  so  doing,  and 
wrongfully  discharged  him  from  any 
further    performance  of  it:—^^ 
first,  that  the  above  was  an  unilateral 
agreement,  the  only  contract  on  the 
part  of  the  defendants  being  to  pay 
the  stipulated  price  for  the  carriage 
of  such  goods  between  Hatfield  and 
Ware,  as  might  be  presented  to  the 
phdntiff  for  that  purpose;  and  con- 
sequently the  agreement  allied  in 
the  declaration  was  not  proved:  se- 
condly, that  if  the  declaiatian  were 
amended  by  stating  that  the  agree- 
ment was  to  cany  such  goods  ''m 
should  be  presented  to  the  plaintifl^ 
then  the  declaration  would  he  had  w 
arrest  of  judgment^  since  there  was 
no  breach  of  that  contract,  for  none 
were  presented.    Burton  v.  T^  ^ 
Northern  EaUway  Comfany,     fi"' 
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AMENDMENT. 
See  CoMHON  Law  FaocBOTntB  Act, 

ANNUITY. 
See  Will. 

ARBITRATION. 

(1).  AioarcL 

1.  After  writ  issued  (there  being 
no  pleadings),  a  cause  and  all  matters 
in  difference  were  referred  to  an  ar- 
bitrator, the  costs  of  the  canse  were 
to  abide  the  event,  and  the  costs  of 
the  reference  and  award  were  to  be 
in  his  discretion.  The  arbitrator 
made  his  award,  and  thereby  ordered 
that  all  further  proceedings  in  the 
said  cause  should  thenceforth  cease, 
and  be  no  further  prosecuted;  and 
that  the  defendant  should  pay  to  the 
plaintifis  190^.,  to  be  received  by 
them  in  full  satis&ction  and  dm- 
charge  of  and  for  all  claims  and  de- 
mands in  the  said  cause  and  matters 
in  difference  referred  to  him;  and  he 
further  awarded  as  to  the  payment 
of  the  costs  of  the  reference  and 
award: — ffdd,  that  it  was  to  be  pre- 
sumed, from  the  terms  of  the  award, 
that  the  arbitrator  found  something 
to  be  due  in  respect  of  the  cause  re- 
ferred to  him;  and  that,  although  it 
did  not  appear  how  much  was  due, 
still,  as  the  Directions  to  ^^he  Masters, 
of  Hilary  Term,  16  Vict,  by  which 
they  are  directed  where  less  than  20^. 
is  recovered  to  tax  the  costs  upon 
the  lower  scale,  do  not  apply  to 
awards,  this  award  was  good,  as  suffi- 
ciently disposing  of  the  cause,  and  as 
being  final  and  certain.  Nicholson 
V.  Sykes,  357 

2.  By  an  agreement  of  reference 
entered  into  by  A.,  B.,  C,  and  D., 
certain  matters  in  difference  were  re- 
ferred to  arbitration,  and  the  arbi- 

EE 


trators  were  thereby  empowered  to 
make  the  award  notwithstanding  the 
death  of  any  of  the  parties;  "and 
the  submission  of  reference  might  be 
made  a  rule  of  Court  at  the  instance 
of  either  of  the  parties  to  the  refer- 
ence ;  and  the  costs  of  the  agreement, 
and  of  the  reference,  and  of  the  arbi- 
trators and  award,  and  of  the  making 
of  the  submission  a  rule  of  Court, 
should  be  in  the  discretion  of  the 
arbitrators.**  B.  died  before  the 
making  of  the  award.  The  arbitrst- 
tors,  by  their  award,  found  that  a 
certain  sum  of  money  was  due  from 
B.  in  his  lifetime  to  A.,  and  was  then 
still  due ;  and  they  awarded  and  di- 
rected the  personal  representatives  of 
B.  (the  defendants)  to  pay  the  same 
within  seven  days;  and  they  further 
awarded  and  directed  that  the  costs 
of  the  agreement  of  reference  of  the 
said  arbitrators  and  of  the  award 
should  be  borne  and  paid  equally  by 
B.'s  personal  representatives  and  by 
A.;  and  that  "the  costs  and  chcvrges 
oftnakmg  such  submission  a  rule  of 
Court  should  be  pcbid  and  borne  by  the 
party  disobeying  the  award  and 
obliging  the  same  to  be  made  a  rule  of 
CauH^ 

In  an  action  by  A.  against  the 
personal  representatives  of  B.  to  re- 
cover the  amount  so  found  by  the 
award  to  be  due  to  him  from  B.  in 
his  lifetime,  as  above  mentioned,  the 
defendants  pleaded  by  setting  out 
the  award,  and  by  averring  that  it 
was  not  a  final  award;  upon  which 
plea  the  plaintiff  took  issue.  A  spe- 
cial verdict  was  agreed  upon,  and  by 
it  the  jury  found  the  fSswts  that  the 
agreement  of  reference  and  the  award 
were  such  as  were  set  forth  in  the 
plea,  and  they  left  the  question  to 
the  Court  to  say  whether  or  not  the 
award  was  final: — Hddy  first,  that 
the  clause  by  which  the  arbitrators  di- 
rected the  party  disobeying  the  award 
to  pay  the  costs  was  uncertain,  and 
e2 
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vitiated  the  whole  award;  and  se- 
condly, that  the  form  in  which  the 
question  was  raised  for  the  opinion 
of  the  CJourt  was  proper.  WUliams 
T.  Wilson,  90 

3.  To  a  declaration  for  the  breach 
of  a  special  contract,  the  defendant 
pleaded  to  the  whole  cause  of  action 
several  pleas,  one  of  which  was  bad, 
as  raising  an  immaterial  issue.  At 
the  trial,  the  cause  was  referred  to 
an  arbitrator,  the  costs  of  the  cause 
to  abide  the  event,  and  the  submis- 
sion contained  the  usual  clause  pre- 
cluding the  parties  from  bringing  a 
writ  of  error.  The  arbitrator  found 
the  issue  raised  on  the  defective  plea 
for  the  defendant,  and  all  the  other 
issues  for  the  plaintiff,  and  he  awarded 
the  plaintiff  5L  damages: — Helciy 
that,  as  the  arbitrator  had  no  power 
to  award  judgment  non  obstante 
veredicto,  and  as  no  writ  of  error 
could  be  sued  out,  the  final  event  of 
the  record  was  in  favour  of  the  de- 
fendant, and  consequently  he  was 
entitled  to  the  postea.  LinegcMr  v. 
Fearce,  417 

(2).  Coats  of  Reference, 

Where  less  than  20^.  is  recovered 
by  the  award  of  an  arbitrator,  the 
costs  of  the  reference  are  not  within 
the  "  Directions  to  the  Masters  of  the 
Courts"  of  Hilary  Term,  16  Vict, 
so  as  to  enable  them  to  tax  on  the 
lower  scale.    HoUcmdv,  Vincent,  274 


(3).  Under  Ltmds  CUmses  Consolidc^ 
tion  Act 

An  arbitrator,  appointed  under 
the  Lands  Clauses  Consolidation  Act^ 
1845,  has  no  power  to  set  out  ap- 
proaches to  lands  not  taken,  in  lieu 
of  commimications  formerly  existing 
over  lands  taken,  both  portions  of 
lands  belonging  to  the  same  party; 
but  can  only  award  compensation  in 


respect  of  the  injurioosly  affecting  the 
lands  not  taken  by  reason  of  the  los 
of  the  approaches. 

If  power  to  set  ont  such  approaches 
be  given  by  an  adclitional  submision, 
not  containing  a  consent  that  this  ad- 
ditional submission  shall  be  made  a 
rule  of  Court,  the  Court  cannot  set 
aside  the  awud  on  the  ground  that 
no  approaches  are  set  out;  inasmuch 
as  section  36  of  the  Lands  Cbnses 
Consolidation  Act  authorises  the 
making  such  submission  only  a  rale 
of  Court  as  is  in  pursuance  of  tbe 
Act;  and  stat.  9  &  10  WUL  3,  c.  15, 
gives  such  authority  only  where  the 
submission  contains  such  consent. 

Under  the  Lands  Clauses  Consoli- 
dation Act,  the  arbitrator  is  not 
bound  to  award  compensation  in 
respect  of  contingent  future  damage, 
suggested  as  likely  to  arise  fimn  the 
execution  of  worbi  to  be  done  by  the 
promoters^  unless  it  clearly  appears 
that  such  damage  most  neoessaiilj 
arise.  If  such  damage  in  &ct  arises 
afterwards,  the  remedy  for  the  part^ 
damaged  is  under  section  68. 

Where  part  only  of  leasehold  pre- 
mises, subject  to  an  entire  single  rent, 
is  taken,  the  arbitrator  has  no  power 
to  apportion  the  rent  The  remedy  is 
under  section  119. 

The  award  is  not  bad  for  not  ex- 
pressly awarding  compensation  in  re- 
spect of  damage  done  to  the  knd  be- 
fore the  making  of  the  award,  by  rea- 
son of  the  land  having  remained  xm- 
tenanted  in  consequence  of  the  no- 
tice.    In  re  Ware,  395 

ARREST. 

A  witness  on  a  trial  at  Nisi  Bins 
was  arrested  redeu/ndo,  under  a  war- 
rant of  commitment  for  not  appear- 
ing to  a  summons  issued  on  a  judg- 
ment recovered  against  him  in  > 
county  court : — ffdd,  that  the  f 
cation  for  his  discharge  was 
made  to  the  Court  in  banc. 
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QwBr6,  whether  such  a  warrant  of 
commitment  is  civil  process.  Kvm/p- 
tan  V.  The  London  and  Narik  West- 
em  Railway  Compamy^  766 

ASSIGNEE 

^e0  Damaqes,  (2). 
Extent. 
Tenancy  in  Common. 

ATTORNEY. 
See  Costs,  (I), 

Judge's  Obdbb,  (1). 
Faupeb. 

ATTORNEY'S  BILL 

Where  an  attorney's  bill  has,  after 
payment,  been  referred  to  the  Mas- 
ter for  taxation  by  a  Judge's  order, 
imder  the  power  given  for  that  pur- 
pose bj  the  6  <k  7  Vict.  c.  73,  a  41, 
the  Court  will  not  review  the  matter 
in  a  case  where  the  amount  of  the 
bill  is  not  stated,  inasmuch  as  the 
matter  in  dispute  may  not  be  worth 
the  expense  of  the  proceeding.  In 
re  Dewrdm,  210 

AWARD. 

See  Abbttration,  (1),  1,  2,  (2). 
Tithe. 

BAILIFF. 

See  Distress. 
Execution. 

BANKJIUPT. 

See  Extent. 

Insolvent,  (1). 
Tenancy  in  Common. 

BILL  OF  EXCHANGE 

(1).  Formo/BiU. 
The  plaintiff's    agent    at  Came- 


roons,  in  Africa,  drew  an  instrument 
in  the  form  of  a  bill  of  exchange, 
but  addressed  to  no  one;  across 
which  the  defendant's  agent  wrote 
an  acceptance «  in  the  defendant's 
name,  and  delivered  the  bill  to  the 
plaintiff's  agent,  for  value  received. 
In  an  action  on  the  bill,  the  plaintiff 
attempted  to  prove  that  the  bill  was 
presented  to  the  defendant,  when  he 
promised  to  pay  it.  It  being  doubt- 
All  however  from  the  evidence,  whe- 
ther the  defendant  had  made  an  ab- 
solute or  merely  a  conditional  pro- 
mise to  pay  the  bill,  the  Court,  in 
granting  a  new  trial,  though  dispos- 
ed to  think  that  the  instrument  was 
not  a  bill  of  exchange,  declined  to 
give  an  express  opinion  on  that 
point;  but  Held,  by  Farke,  B.,  Al- 
dereon,  B.,  and  Ma/rtm^  B.,  that,  if 
the  instrument  was  not  a  bill  of  ex- 
change, it  was  clearly  a  promissory 
note,  if  there  was  evidence  of  an  ab- 
solute promise  to  pay  it.  Feto  v 
Reynolds,  410 

(2).  TiUe  by  Ddwery, 
A  bill  of  exchange,  accepted  upon 
the  terms  of  the  sale  and  return  of 
certain  goods,  a  portion  of  which 
only  had  been  sold,  was  indorsed  by 
the  drawer  for  a  valuable  consider- 
ation before  it  became  due  to  B.  & 
Co.  After  it  became  due,  B.  <b  Co. 
transferred  it  to  the  plaintiff  by  de- 
livery; and  at  the  time  of  thctrans- 
fer  the  name  of  the  firm  of  B.  &  Co. 
was  erased  from  the  back  of  the  bill : 
— Held,  that  the  transfer  by  delivery 
from  B.  &  Co.  passed  their  title  in 
the  bill  to  the  plaintiff;  and  that  the 
agreement  between  the  drawer  and 
the  acceptor  was  no  answer  to  an 
action  on  the  bill.  Fairdough  v. 
Fama,  690 

(3).  lAabilUy  of  Member  of  Company 
on  hie  AceeipUjmcefoT  Company, 

A  bill  of  exchange,   directed  to 
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**  J.  D.,  parser,  West  Downs  Mining 
Company,"  was  accepted  by  him  as 
follows: — "J.  D.  i)er  proc.  West 
Downs  Mining  Company.**  J.  D. 
was  a  member  of  the  iX)mpany,  which 
was  not  incorporated: — Eddy  that 
J.  D.  was  personally  liable  on  this 
acceptance.      HichdU  y.  Diamand, 

154 

(4).  Evidence  of  Acceptance  withaui 
Froduciion  of  BUL 

In  an  action  on  a  bill  of  exchange 
against  the  acceptor,  to  which  the 
defendant  pleaded  non  acceptavit, 
the  plaintiff  gave  in  evidence  the 
following  letter,  signed  by  the  de- 
fendant's attorney: — ^"I  hereby  ad- 
mit that  the  acceptance  to  the  bill  of 
exchange,  upon  which  this  action  is 
brought,  is  in  the  handwriting  of  the 
defendant:" — Hdd^  that  this  was 
evidence  to  go  to  the  jury  of  the  de- 
fendant's acceptance,  without  the 
production  of  the  bill  itself;  and 
that  the  plaintiff  was  entitled  to  re- 
tain the  verdict  found  for  him  for 
the  amount  of  the  bill,  without  in- 
terest.    Cha^in  v.  Levy,  531 

(5).  Loet  Bill. 

The  loss  of  a  negotiable  bill,  given 
on  account  of  a  debt,  is  an  answer 
to  an  action  for  the  debt  as  well  as 
to  one  on  the  bill. 

Declaration  for  goods  sold  and  de- 
livered, and  for  money  due  to  the 
plaintiff  on  a  bill  of  exchange,  drawn 
by  him  on  and  accepted  by  the  de- 
fendant. Plea»  that  before  action 
the  plaintiff  drew  on  the  defendant 
a  bill  of  exchange  for  the  amoimt, 
payable  to  the  plaintiff's  order  five 
months  after  date,  which  the  defend- 
ant accepted  and  delivered  to  the 
plaintiff  for  and  on  account  of  the 
said  sum;  and  the  plaintiff  after- 
wards lost  the  bill  out  of  his  posses- 
sion, and  from  thence  hitherto  the 


same  has  remained  bo  loet;  and  tibe 
plaintiff  has  been  unable  to  produce 
it,  and  ceased  to  have  any  power  or 
control  over  it^  and  the  defendant 
has  never  since  the  said  loss  found 
such  bill  nor  known  where  it  was  to 
be  found,  nor  had  any  power  or  con- 
trol over  it: — Beld,  in  the  Exche- 
quer Chamber  (reversiDg  the  judg- 
ment of  the  Court  of  Exchequer), 
that  the  plea  was  good  on  g&aeni 
demurrer,  although  it  did  not  allege 
that  the  bill  was  overdue;  for  to 
entitle  the  plaintiff  to  sue  he  ought 
to  be  the  holder  of  the  bill  and  the 
bill  ought  to  be  due;  and  conse- 
quently the  defendant  might  rely  on 
his  defect  of  title  in  either  of  these 
respects,  leaving  the  other  unnotioed. 
Crowe  v.  Clay,  604 

(6).  Interest  on  BiU  drawn  in  cm 
ComUry,  <md  payable  in  onMer. 

As  a  general  rule,  the  lex  lod 
contractus  governs  the  construction 
of  contracts.  Therefore,  if  a  hill  oi 
exchange,  on  the  fiioe  of  whidi  no 
interest  is  reserved,  is  drawn  in  one 
country  payable  in  another,  the 
drawer  is  liable  on  its  dishonoar  to 
pay  as  damages  interest  at  the  cur- 
rent rate  in  the  country  where  the 
bill  was  drawn. 

The  rate  of  interest  at  each  pM 
and  whether  the  plaintiff  has  sos- 
tained  any  damage  requiring  the  pay- 
ment of  interest,  are  questions  of 
fact  for  the  jury;  but  which  rate  of 
interest  ought  to  be  adopted  is  purely 
a  question  of  law  for  the  direction 
of  the  Judge. 

If  a  bill  drawn  at  A.  is  indorsed 
at  B., — QtMBre^  whether  the  indorse- 
ment is  a  new  drawing  of  the  bill  si 
B.,  so  as  to  carry  interest  at  the  rate 
at  B.,  or  only  a  new  drawing  of  the 
bill  made  at  A.,  so  as  to  cany  interest 
at  the  rate  at  A.?    Gibbay.Frmfff^ 
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(7). 


A.,  in  Bayaria,  signed,  as  drawer, 
a  blank  form  of  a  bill  of  exchange, 
and  sent  it  with  a  consignment  of 
goods  to  his  correspondent  in  Lon- 
don, for  acceptance  by  the  purchaser 
of  the  goods.  The  corespondent 
filled  up  the  blanks  by  inserting  the 
date,  amount,  <Src.,  and  having  got 
the  bill  accepted  by  the  defendant, 
applied  it  to  his  own  purposes,  when 
it  was  bon&  fide  indorsed  to  the  plain- 
tifis  i—Hddy  that  the  bill  was  not  an 
inland  bill,  and  therefore  did  not 
require  a  stamp.     Boflrker  ▼.  Steme, 

684 

BILL  OP  LADING. 

^COZTTBACT. 

BILL  OF  SALE. 

See  Intbbpleadeb. 

BOND. 

See  Pleading,  IL  (1). 

(1).  Admifde^roition  Bond, 

To  an  action  upon  an  administra- 
tion bond,  setting  out  the  conditions 
of  the  bond,  and  alleging  several 
breaches  in  the  declaration,  under 
the  8  &  9  WOL  3,  c.  11,  the  defend- 
ant  pleaded,  as  to  two  of  the  breaches, 
payment  of  money  into  Court,  with 
an  allegation,  <Hhat  the  said  sum  is 
sufficient  to  satisfy  the  plaintiff's 
daim  in  respect  of  the  matter  herein 
pleaded  to;"  and  as  to  the  residue  of 
the  breaches  be  pleaded  (in  the  same 
plea)  performanoe,  and  exciise  fornon- 
perfonnanoe  of  the  conditions.  The 
Court,  on  motion,  made  the  rule  ab- 
solute to  strike  out  the  plea  as  being 
no  answer  to  the  actioiL  Bishop  ^ 
Lmdm  v,  M'NeU,  490 

(2).  F&r  FaW^  EocMijAvm  of  Qff^ 
o/AssieUmt  (hereeer. 

In  March,  1845,  B.  L.  was  nomin- 
ated and    elected  assistant  overseer 


of  the  poor  of  the  parist  of  W.,  by  the 
inhabitants  in  vestzy  assembled,  at 
the  yearly  salary  of  271     In  May  fol- 
lowing he  entered  into  a  bond  with 
two  sureties,  as  a  security  for  the 
&ithful  execution  of  the  office,  under 
the  09  Geo.  3,  c.  12.     The  condition 
of  this  bond,  which  was  in  the  usual 
form,  recited  that  statute,  and  that  R 
L.  had   been   duly  nominated  and 
elected  at  the  annual  salary  of  27/. 
Br.  L.  then  proceeded  to  perform  the 
duties  of  the  office.     In  Max^h,  1 846, 
at  a  vestry  duly  held,  aresolution  was 
come  to^  that  the  permanent  over- 
seer's salary  (meaning  R.  L's)  should 
be  raised  from  211  to  Z61.  a  year,  in- 
cluding all  other  extra  charges.     In 
June,  1846,  a  warrant  of  the  appoint- 
ment of  B.  L.  as  assistant  overseer 
was  signed  and  sealed  by  two  justices 
of  the  peace.     This  warrant  recited 
that  B.  L.  had  been  nominated  and 
elected  in  March,  1846,  at  the  yearly 
salary  of  35/.     Subsequently  to  June, 
1846,  B.  L.  had  acted  as  assistant 
overseer,  but  had  become  a  defitulter 
to  a  considerable  amount. 

In  an  action  on  the  bond  by  the 
succeeding  overseers  against  the  sure- 
ties,— Heidy  that  there  never  had  been 
an  appointment  by  the  justices  upon 
the  nomination  and  election  of  March, 
1 845,  at  an  annual  salary  of  27/L,  upon 
which  the  bond  had  bean  given,  in- 
asmuch as  the  appointment  was  made 
in  pursuance  of  the  resolution  of 
March,  1846,  at  the  increased  salary 
of  35/.;  and  therefore,  that  B.  L.  had 
never  been  duly  appointed  assistant 
overseer,  and  the  sureties  were  not 
liabla— Per  Po/Zoc*,  C.  B.,  Pwhe,  B., 
and  Alderson,  B.;  dissentiento  Mar- 
tin^ B.     EoUcmd  v.  Zea,  430 

(3),    To  Baihoay  Comp<mf/,  aJUr-^ 

wards  tmUed  with  amo^ier  Compomy, 

The  defendant)  as  surety,  executed 

a  bond,  conditioned  for  tiie  futhfdl 
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service  of  a  clerk  to  a  Railway  Com- 
pany. Whilst  the  service  continued, 
that  Company  and  another  Railway 
Company  were  dissolved^  and  united 
into  one  Company,  by  a  statute,  which 
provided  that  all  bonds  &o.  made  or 
entered  into  with,  in  favour  of,  or  by 
the  dissolved  Companies  should  **he 
and  remain  as  good,  valid,  and  effec- 
tual in  £BLYOur  of  and  against  and  with 
reference  to  the  new  Company,  and 
might  be  proceeded  on  and  enforced 
in  the  same  manner,  to  all  intents 
and  purposes,  as  if  the  last-mentioned 
Company  had  been  a  party  to  and 
executed  the  same,  or  had  been  named 
or  referred  to  therein  instead  of  the 
persons^  Company,  or  party  actually 
named  therein  respectively: — Hdd, 
that  the  defendant  was  liable  for 
breaches  of  the  bond  committed  by 
the  derk  after  the  union  of  the  two 
Companiea  The  Eastern  Union 
Jiaihcay  Company  v.  Cochrcme,  197 

CARRIER 
Sec  Damaqes,  (1). 

CERTIORARI 
See  County  Court,  (5). 

CHARTERPARTY. 

See  CONTBAOT. 

EVIDBNCB^  (I). 

(1).  Freighi/or  Oooda  loaded  on  Deck. 

By  charterparty  it  was  *^  agreed 
that  (the  cabin  and  state  rooms,  and 
sufficient  room  for  the  cables,  ships' 
stores,  provisions^  water,  and  crew, 
throughout  this  charterparty,  being 
excepted,  reserving  however  such 
room  only  for  that  purpose  as  the 
owners  would,  were  the  ship  to  be 
loaded  for  their  exclusive  benefit,) 
the  said  vessel  shall  immediately  be 
made  ready,  and  take  on  board  from 
the  said  charterers,  (who  are  to  have 


the  full  reach  of  the  vessel's  hold  from 
bulkhead  to  bulkhead,  including  the 
half-deck),  a  full  aad  complete  cargo," 
and  thereupon  proceed  to  Hallifia  :— 
Held,  that,  under  this  charterparty, 
the  owners  of  the  vessel,  and  not  the 
charterers,  were  entitled  to  the  freight 
for  goods  loaded  on  the  deck  of  the 
vessel    NeiUy.  Ridley,  677 

(2).  Meamng  of  Term  ^  leave."' 

A  ship  was  chartered  '^toaaU  and 
proceed  Jrotn  Amaterdam  with  all  eon- 
venient  speed  to  Liverpool,   to  lean 
Ameterda^n  not  later  than  allMareh.^ 
On  the  30th  of  March  the  ship,  hav- 
ing a  portion  of  her  ballast  on  board, 
left  the  docks  at  Amsterdam,  and  oa 
the  same  evening  got  to  the  entrance 
of  the  North  Holland  Canal     On  the 
31st  of  March  she  proceeded  to  Alk- 
maar,  where  she  remained  during  the 
1st  and  2nd  of  April,  taking  in  the 
remainder  of  her  ballast.    On  the  3rd 
she  proceeded  on  her  voyage  and 
quitted  Nieuve  Diep,  where  she  com- 
pleted her  crew,  on  the  9th,  and  ar- 
rived at  Liverpool  on  the  17th:— 
Mdd,  that  the  term  "leave  Amster- 
dam" did  not   mean  ''sail  on  her 
voyage  from  Amsterdam;"  and  con- 
sequently that  the  stipulation  in  the 
charterparty  had  been  complied  with. 
Va/n  Baggen  v.  Bainea,  523 

(3).  Meamng  of  Terms  "  thefinaleailr 
ing  of  the  Veesdjrom  the  Fort  of 
loading,^ 

By  the  terms  of  a  charteiparty» 
a  ship  was  to  proceed  to  Caidi^  and 
there  to  load  a  full  and  complete 
cargo  of  coals,  and  therewith  to  pro- 
ceed to  the  port  of  San  Frandao  or 
any  of  the  landing  places  within  the 
waters  of  San  Francisco,  and  there  to 
discharge  the.  cargo,  the  cargo  to  he 
taken  from  alongside  the  vessel  ac- 
cording to  the  custom  of  the  port, 
and  at  the  expense  and  risk  of  the 
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freighters.  The  freight  to  be  paid 
three-fourths  in  cash  on  the  final  sail- 
mg  of  the  vessel  firom  the  part  of  load- 
ing, less  two-and-a-half  per  cent,  dis- 
count and  costs  of  insurance  on  the 
amount,  and  remainder  in  cash  at  the 
current  rate  of  exchange  on  right  and 
true  delivery  of  the  cargo. 

The  docks  at  Cardiff  communicate 
with  the  sea  at  high  water  by  means 
of  dock-gates,  and  from  these  gates 
down  to  low  watermark  there  is  a 
ship  canal,  which  was  made  under 
an  Act  of  Parliament  (1  "Will.  4,  c. 
cxxxiii.),  no  vessel  being  able  to  enter 
or  leave  the  docks  except  by  passing 
along  this  canal.  Vessels  using  the 
canal  have  to  pay  certain  tolls,  and 
cannot  hoist  sail  there,  and  are  also 
subject  to  the  directions  of  the  dock- 
master,  who  is  at  liberty  to  stop 
them. 

The  vessel  loaded  a  complete  cargo, 
and  being  fully  equipped  for  sea,  with 
a  pilot  on  board,  got  out  of  the  docks ; 
but  in  proceeding  down  the  canal  in 
tow  of  a  steam  tug  she  grounded.  She 
afterwards  got  off  and  returned  to- 
wards the  docks,  but  was  refbsed  ad- 
mittance by  the  dockmaster,  and  sub- 
sequently became  a  wreck  outside 
the  dock-gates: — Held,  that,  by  the 
terms  "  the  final  sailing  of  the  vessel 
from  the  port  of  loading"  must  be 
understood  the  final  departure  of  the 
vessel  from  the  port  of  Cardiff,  so  as 
to  be  out  of  the  limits  of  the  artificial 
port  and  at  sea;  and  therefore,  that 
as  that  time  had  never  arrived,  the 
three-fourths  of  the  freight  was  not 
payable.    Rodandta  v.  Harrison,  444 

CLERGYMAN. 

See  Slander. 

COMMON  LAW  PROCEDURE 
ACT,  (15  <fe  16  VICT.  c.  76). 

See  Pleading,  I.  (2),  (3). 


(1).  Time /or  Declaring. 

A  plaintiff,  before  the  expiration 
of  the  period  of  a  year  after  personal 
service  of  the  writ  of  suoimons  had 
been  effected  upon  the  defendant, 
and  after  the  Common  Law  Proce- 
dure Act,  15  &  16  Vict.  c.  76,  had 
come  into  force,  entered  an  appear- 
ance for  the  defendant  sec.  stat.,  and 
filed  the  declaration,  which  was  in 
the  form  in  use  before  the  passing  of 
that  Act;  but  no  notice  of  the  de- 
claration was  given  to  the  defendant 
till  more  than  a  year  after  the  service 
of  the  writ  of  summons : — Ildd,  that 
the  plaintiff  had  not  declared  within 
the  year,  and  therefore  that  he  was 
wholly  out  of  Court.  Eadon  v.  Bo- 
herts,  227 

(2)  Application   to  rescind  Judges 
Order  allowing  several  Fleas. 

An  application  may  be  made  to 
the  Court  to  rescind  a  Judge's  order 
allowing  several  pleas,  replications, 
dec,  on  the  ground  that  they  are 
founded  on  the  same  ground  of  de- 
fence or  answer,  notwithstanding  the 
76th  section  of  the  Common  Law 
Procedure  Act,  which  states  that  all 
objections  to  pleadings  on  the  above 
ground  shall.be  heard  on  the  sum- 
mons to  plead  several  matters. 

To  a  declaration  for  the  breach  of 
an  agreement  by  the  defendant  to 
purchase  exclusively  of  the  plaintiff, 
a  patentee,  all  goods  which  the  de- 
fendant should  order  for  the  purpose 
of  working  out  the  patent,  a  Judge  at 
Chambers  having  allowed  the  defend- 
ant to  plead  (inter  alia)  a  traverae  of 
the  plamtiff^s  readiness  and  willing- 
ness to  deliver  the  goodsi^  and  also  a 
plea  "  that  the  goods  which  the  plain- 
tiff was  so  ready  and  willing  to  deli- 
ver were  not  fit  and  proper  for  work- 
ing the  patent  :"* — the  Court  set  aside 
the  latter  plea,  on  the  ground  that 
the  defence  was  open  under  the  plea 
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trayeramg  the  plaintiff's  readiness  and 
willingness.      GriJ/Uk  v.  Sdby^    893 

(3).  Striking  out  Flea. 

To  an  action  for  the  infringe- 
ment of  a  patent,  the  defendant 
pleaded  (inter  alia)  that  the  patent 
was  granted  on  the  petition  of  the 
plaintiff,  and  the  report  of  the  SoUdtor- 
Qeneral,  confiding  in  the  plaintiff's 
representation  that  a  paper  writing 
deposited  hy  him  with  the  Solicitor- 
General  contained  a  true  statement 
of  the  heads  of  the  invention;  that 
the  plaintiff  enrolled  a  specification 
in  which  he  claimed  three  distinct 
things,  and  fiJsely  described  as  part 
of  the  invention  the  third  claim, 
whereas  such  third  claim  was  not  part 
of  the  invention  in  the  petition  and 
paper  writing  and  letters  patent  men- 
tionedy  and  was  not  any  part  of  the 
invention  for  which  the  letters  patent 
were  granted.  An  application  hav- 
ing been  made  under  Uie  52nd  section 
of  the  Common  Law  Procedure  Act, 
to  strike  out  the  plea: — Held,  that  it 
was  a  plea  containing  matter  of  evi- 
dence, and  calculated  to  embarrass 
the  &ir  trial  of  the  action;  and  the 
Court  ordered  it  to  be  struck  out,  the 
defendant  to  be  at  liberty  to  plead 
non  concessit^  and  that  the  plaintiff 
did  not  specify  the  invention  for 
which  the  letters  patent  were  ob- 
tained.   Hcmcock  V.  Noyea^         388 

(4).  AUowcmoe  o/8ub9tfMiied  Flea, 

The  222nd  section  of  the  Common 
Law  Procedure  Act  does  not  render 
it  imperative  on  the  Court  or  Judge 
to  allow  a  substituted  plea,  but  only 
to  amend  the  pleadings  where  they 
are  informal,  and  so  do  not  raise  the 
question  which  the  parties  meant  to 
try. 

*  Where  the  defendant  pleaded  never 
indebted  to  an  action  for  money  lent, 
and  issue  was  joined  thereon,   the 


Court  refused  to  allow  the  defendant 
to  substitute  a  plea,  that  the  mcmej 
was  lent  for  the  purpose  of  purchaaiiig 
shares  in  a  foreign  lottery,  and  re- 
selling them  in  £WlamL  EUckie  t. 
Van  Odder,  76S 

(5).  General  Form  of  BepUetOion, 

The  general  form  of  replication  by 
way  of  traverse;,  which  is  given  by 
the  Conmion  Law  Procedure  Act,  15 
&  16  Vict.  c.  76,  s.  79,  puts  in  iasoe 
those  facts  only  which  the  plaintiff 
could  have  traversed  before  the  Act, 
and  all  matters  which  must  have  been 
pleaded  by  way  of  new  assignment 
must  still  be  so  pleaded. 

To  trespass  for  breaking  and  en- 
tering the  plaintiff's  dose,  and  pull- 
ing down  his  fences,  the  defendant 
pleaded,  that  he  was  the  occupier  of 
a  close  adjoining  the  plaintiff's^  the 
occupiers  of  which  had  enjoyed  a 
thirty  years  rights  for  the  purposes  of 
its  ciiltivation,  to  carry  sand  over  the 
close  in  which  Jbc;  and  that  the 
fences  in  question  inclosed  the  same; 
and  that,  because  the  said  inclosure 
prevented  and  hindered  the  defend- 
ant &om  the  exercise  of  his  rights  the 
defendant  and  his  servant,  by  his 
conmiand,  in  the  exercise  of  snch 
right,  entered  the  plaintiff's  close,  and 
pulled  down  the  said  fences.  The 
plaintiff  joined  issue  on  this  plea:— 
Held,  that  the  existence  of  the  right 
as  allied  was  alone  put  in  issne  by 
the  replication.   Grlover  v.  JDixon,  158 

(6).  Siiggeition  under  the  lOlat 
Section, 

A  defendant  havinggiven  the  plain- 
tiff notice  to  try  the  cauae^  and  hav- 
ing entered  a  suggestion  in  pursuance 
of  the  101st  section  of  iJhe  Common 
Law  Procedure  Act^  the  Court  set 
aside  the  notice  and  suggestion,  it 
appearing  that  after  action  brought 
the  plaintiff  was  informed  by  the  de- 
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fendanty  that  he  intended  to  take  the 
benefit  of  the  Insolvent  Act  TruB- 
coU  y.  Latouri  420 

(7).  Applic<xUon  to  set  aside  Order 
tmder  the  27th  Section. 

The  27  th  section  of  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c. 
76,  in  case  of  the  non-appeajrance  of 
the  defendant  where  the  writ  of  sum- 
mons is  indorsed  in  the  special  form 
therein  provided,  enables  the  plaintiff, 
on  filing  a  Judge's  order  for  leave  to 
proceed  under  the  provisions  of  the 
Act,  and  a  copy  of  the  writ  of  sum- 
mons, at  once  to  sign  final  judgment, 
in  the  form  contained  in  the  schedule 
to  the  Act  And  the  section  pro- 
vides, that  ''it  shall  be  lawfdl  for  the 
Court  or  a  Judge,  either  before  or 
after  final  judgment,  to  let  in  the 
defendant  to  defend,  upon  an  applica- 
tion supported  by  satisfactory  affi- 
davits accounting  for  the  non-appear- 
ance, and  disclosing  a  defence  upon 
the  merits." 

An  applioation  to  set  aside  the 
crder  may  be  made  on  affidavits  con- 
tradicting those  upon  which  the  order 
was  obtained,  without  disclosing  a 
defence  upon  the  merits. 

Qticere,  in  case  the  order  stands, 
whether  the  judgmerU  signed  in  pur- 
suance of  it  can  be  set  aside  without 
such  affidavits  as  are  mentioned  in 
that  section.    HaU  v.  Seotem^      238 

(8).  Tvnhe  for  ieeiumg  Execution  on 
Judgment  for  Non-appeoflrance. 

The  27th  section  of  the  Common 
Law  Procedure  Act^  (15  <fe  16  Viot 
0.  76),  empowers  a  plaintiff,  in  case 
of  non-appearance  by  the  defendant, 
where  the  writ  of  summons  is  in- 
dorsed in  the  special  form  given  by 
the  Act»  on  filing  an  affidavit  of  per- 
sonal service,  £c  at  once  to  sign 
judgment;  ''and  the  plaintiff  may, 
upon  such  judgment,  usue  execution 


at  the  expiration  of  eight  days  from 
the  last  dixj  for  appearanca" 

In  such  case,  if  Sunday  is  the  last 
of  such  eight  days,  it  is  to  be  reckoned 
in  the  computation  as  one  of  those 
days.  The  174th  rule  of  the  E^. 
Gen.,  H.  T.,  1853,  which  were  pro- 
mulgated by  the  Judges,  does  not 
apply  to  that  section  of  the  Act. 
Consequently,  where  a  plaintiff  signed 
judgment  for  non-appearance,  and  the 
eighth  day  fell  on  Sunday — EM,  that 
execution  issued  on  Monday  was  re- 
gular.    Roujherry  v.  Morgcm^       730 

(9).  Meme  Profits. 

Under  the  214th  section  of  the 
Common  Law  Procedure  Act,  15  & 
16  Vict.  c.  76,  on  the  trial  of  an  eject- 
ment between  landlord  and  tenant^ 
the  landlord  is  entitled  to  mesne  pro- 
fits, although  the  writ  and  issue  do 
not  contain  any  claim  in  respect  of 
them.     Smilk  v.  TeU,  307 

(10).  BaUinJSrror. 

The  151st  section  of  the  Common 
Law  Procedure  Act,  15  &  16  Vict.  c. 
76,  does  not  make  it  necessary  for  a 
plaintiff  in  error,  who  was  the  plain- 
tiff below,  to  give  bail  in  error.  That 
section  is  confined  to  the  case  where 
the  plaintiff  in  error  was  defendant 
below;  and  consequently,  the  3  Jac. 
1,  c.  8,  and  the  6  Qeo.  4,  c.  96,  in  this 
respect^  are  not  affected  by  the  Com- 
mon Law  Procedure  Act.  James  v. 
Cochrane,  552 

COMPANIES    CLAUSES    CON- 

SOLIDATION  ACT. 

(8  <k  9  Vict,  a  16.) 

An  affidavit  in  support  of  an  appli- 
cation under  the  Companies  Clauses 
Consolidation  Act,  8^9  Vict.  c.  16, 
for  a  writ  of  sci  &.  to  obtain  execu- 
tion against  C.  D.,  a  shareholder,  on 
a  judgment  obtained  against  the  Com- 
pany, stated  that,  deponent  "  having 


780 


CONDITION  PRECEDENT. 


been  foUed  in  his  attempts  to  obtain 
a  sight  of  the  registry,  and  so  to  ob- 
tain authentic  and  official  infoimar 
tion  on  the  subject^  deponent  insti- 
tuted inquiriesaliunde  as  to  who  reallj 
were  the  shareholders  of  the  Com- 
pany, and  hathbeen  crediblyinformed 
by  parties  officially  connected  with 
the  said  railway,  and  which  informa- 
tion deponent  verily  believes  to  be 
true,  that  the  said  C.  D.,  who  has 
been  a  director  of  the  said  Company 
from  the  commencement,  was  a  duly 
registered    shareholder    of   seventy 
shares  in  the  said  Company;  and  that 
10S5L  was  due  thereon  in  respect  of 
subscriptions  not  called  up,  the  shares 
in  the  said  Company  being  201.  shares, 
and  only  4Z.  10«.  per  share  having 
been  paid  up  and  (»Jled.*'     The  affi- 
davits further  stated,  that  writs  of 
fi.  fa.  had  been  issued,  to  which  there 
had  been  returns  of  nulla  bona;  that 
deponents  had  been  engaged  in  mak- 
ing diligent  inquiries  to  find  out  what 
effects  the  Company  possessed;  and 
that   they  had  inquired  in  certain 
counties  where  the  Company's  office 
of  business  was  situate  and  through 
which  the  railway  was  intended  to 
run;  and  that  they  verily  believed  that 
the  Company  have  ''no  goods  or  effects 
whatever."    To  these  affidavits  were 
annexed  the  "  Report"  of  the  direct- 
ors of  the  Company,  that  the  directors 
had  purchased  a  portion  of  the  land; 
and  in  the  balance  sheet  to  the  report 
there  was  the  following  item: — ''Land 
purchased  and  compensation  to  te- 
nants, 1076/.  16*. :"— £reW,  first,  that 
the  affidavits,  imanswered,   shewed 
that  C.  D.  was  a  shareholder  in  the 
Company;  and,  secondly,  that  they 
sufficiently  stated  that  the  Company 
had  no  property  of  any  kind;  and, 
therefore,    if  it   were    possessed   of 
any  landed  property,  the  shareholder 
against  whom  the  application  was 
made  should  have  deposed  to  that 
fact.      Rasirick  v.   The  Derbyshire 


»  StaJffbrdMre^cmdWcrceaterdiirtJwM- 
tion  Raihoay  Company,  149 

CONDITIONS  OF  SALE. 

See  IVfOBTOAGK 

CONDITION  PRECEDENT. 

By  a  written  agreement,  the  plain- 
tiff contracted    to  sell   to    the  de- 
fendant  from    300  to  350  bales  of 
white  washed  Donskoy  fleece  wool, 
laid  down  at  certain  ports  in  Eng- 
land,   "deliverable   at   Odessa  dur- 
ing August  then  next,  to  be  shipped 
with  all  despatch,    warranted   &ir 
average  quality;    but   should  they 
prove  otherwise,  to  be  taken  with  a 
fidr  allowance,   to   be    assessed   by 
Messrs.  H.  k  B.,  subject  to  the  s&fe 
arrival  of  the  wool  in  good  condition 
at  any  of  the  ports  stated,  and  the 
namee  oj  the  veseeU  to  he  declared  as 
soon  as  the  wools  were  shipped^  &c. 

To  an  action   for  the  breach  o( 
this  conti*act,  by  not  accepting  the 
wools,   the  defendant  pleaded,  that 
the.  wools  were  bought    with   the 
knowledge  of  both  parties,  for  the 
purpose  of  reselling  in  the  course  of 
the  defendants'  business;  that  wool  is 
an  article  of  fluctuating  value,  and 
not  saleable  until  the  names  of  the 
vessels  in    which    it   was    shipped 
should  have  been  declared  acoorofiDg 
to  the  contract,  and  that  the  plaintif 
had  n^lected  to  declare  the  names 
of  the  vessels  in  which  the  wools 
wei*e  shipped  until  after  an  unreason- 
able time  after  they  had  been  ship- 
ped : — Hdd,  that  the  provision  in  the 
contract,  that  the  names  of  the  vessels 
in   whidi  the  wools  were  shipped 
should  be  declared  as  soon  as  dicy 
had  been  shipped,  was  a  condition 
precedent  to  the  defendants'  obliga- 
tion to  accept  and  pay  for  them ;  and, 
consequently,  that  the  plea  was  good. 
Gra/oes  v.  Legg,  709 


CONTEACT. 


CONTRACTOR 
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CONSIDERATION. 

See  Agreement,  (1). 

MoBTQAGE. 


CONTRACT. 

See  Agreement,  (I),  (2). 
Condition  Precedent. 
Evidence,  (1). 

LUNATia 

Master  and  Servant. 

Mortgage. 

Negligence. 

Pleading,  L  (1). 

PuBUO  Health  Act. 

Railway  Company,  (3),  (4),  (5). 

The  plaintifis,  merchantB  at 
Smyrna,  chartered  a  vessel  to  prooeed 
to  Salonica,  and  there  having  loaded 
a  cargo  of  Indian  com  to  proceed  to 
a  safe  port  in  the  United  Kingdom. 
The  plaintifia  accordingly  shipped  at 
Salonica  1180  quarters  of  Indian 
com;  and  on  the  22nd  of  Fehruary, 
1848,  the  master  signed  a  bill  of  lad- 
ing making  the  com  deliverable  "  to 
order  of  the  plaintiflfe  or  to  their  as- 
signs, he  or  they  paying  freight  as 
per  charterparty."  The  plaintiflfe  in- 
dorsed the  bill  of  lading,  and  sent  it 
together  with  the  charterparty  to  B., 
their  London  agent,  with  orders  to 
sell  the  cargo  on  their  accomit;  and 
they  also,  through  B.,  insured  the 
cargo  ''at  and  from  Salonica  to  the 
poi-t  of  discharge  in  the  United  King- 
dom," <fcc., "  corn  warranted  firee  from 
average),  unless  general,  or  the  ship 
be  stranded."  On  the  1st  of  May, 
1848,  B.  employed  the  defendants, 
com-£EUitors  in  London,  to  sell  the 
cargo,  and  sent  them  the  bill  of  lading 
indorsed,  the  charterparty,  and  policy 
of  insurance,  and  they  advanced  600^. 
on  the  cargo.  The  custom  of  com- 
fiu^tors  is  to  sell  under  a  del  credere 
commission,  and  when  so  selling  not 
to  mention  the  purchaser.     On  the 


15th  of  May,  1848,  the  defendants 
sold  the  cargo  to  C,  and  sent  him  a 
bought  note>  which  stated  that  he 
had  bought  of  them  '^  1180  quarters 
of  Salonica  Indian  com  of/cdr  (voer* 
age  quality  when  shipped,  at  27«.  per 
quarter,  ^ee  on  hcxvrd,  and  mduding 
freight  a/nd  insurcmce,  to  a  safe  port 
in  the  United  Kingdom,  payment  at 
two  months  from  this  date,  upon 
handing  over  shipping  document&" 
On  the  same  day,  the  defendants 
wrote  to  B.  advising  him  of  the  salet, 
but  without  making  any  mention  of 
the  purchaser,  or  of  commission.  The 
vessel  sailed  from  Salonica  on  the 
23rd  of  February,  and  having  met 
with  tempestuous  weather,  the  cargo 
became  so  heated  and  fermented  that 
the  vessel  was  obliged  to  put  into 
Tunis  Bay,  where  the  cargo,  having 
been  surveyed,  was  found  to  be  unfit 
to  be  carried  further,  and,  on  the 
24th  of  April,  it  was  sold.  On  the 
23rd  of  M&y,  C.  gave  the  defendants 
notice  that  he  repudiated  the  con- 
tract, on  the  ground  that  the  cargo 
did  not  exist  at  the  time  of  the  scde 
to  him.  In  March,  1849,  C.  became 
bankrupt.  The  plaintiffs  brought  the 
present  action  against  the  defendants 
to  recover  the  price  of  the  cargo,  and 
declared  spedally  on  a  del  credere 
guarantie : — Held,  in  the  Exchequer 
Chamber,  reversing  the  judgment  of 
the  Court  of  Exchequer,  that  the 
contract  was  for  the  sale  of  a  cargo 
supposed  to  exist  and  capable  of 
transfer  to  the  purchaser;  and  that, 
inasmuch  as  it  had  been  sold  to  other 
persons  prior  to  the  time  of  the  con- 
tract, the  plaiptifis  could  not  recover. 
ffasUe  V.  Coutiwier,  102 

CONTRACTOR. 

LiahUity  for  iorti/Ms  Acts  of 
Workmen, 

The  plaintiff  was  the  owner  of  cer- 
tain hmd,  and  of  certain   modem 
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buildings  abutting  upon  land,  in  the 
occupation  of  the  defendant.  The 
defendant  contracted  -with  one  0.  to 
erect  certain  buildings  upon  the  bor- 
der of  his,  the  defendant's,  premises, 
and  C.*B  workmen  in  excavating  the 
soil  shook  and  damaged  the  plaintiff's 
buildings.  G.'s  workmen  also  car- 
ried awaj  some  bricks  and  other  ma* 
terials  belonging  to  the  plaintiff's 
buildings,  but  without  the  defend* 
ant's  sanction  or  authority. 

In  an  action  founded  upon  an  al- 
leged right  to  the  support  of  the  ad* 
joining  soil  in  the  occupation  of  the 
defendmt,  for  the  damage  occasioned 
hj  the  negligence  of  the  contractor's 
workmen: — MM,  that,  in  the  ab- 
sence of  such  right  of  support^  the 
action  for  the  injury  to  the  pkintiff's 
buildings  failed. 

ffeld,  also,  that  the  defendant  was 
not  liable  for  the  tortious  acts  of  the 
contractor's  workmen  in  carrying 
away  the  plaintiff's  materials  without 
the  defendant's  authority;  and  that^ 
in  either  case^  the  mere  fact  of  the 
workmen  being  upon  the  defendant's 
land  by  his  permission,  did  not  render 
him  responsible  for  such  acts  of  theirs. 
Oayford,  App.;  NiehoHs,  Besp.,  702 

CONVEYANCE. 
See  Way. 

COUNTY  BBIDGK 
See  County  Sxhiveyor. 

CONVICTION. 
See  Eyidsnoe^  (2). 

COSTS, 
See  Abbttratiok,  (2). 
Judge's  Obdeb,  (I). 
Pauper. 
Practice,  (1),  1,  2. 


(1).  Where  the  same  Attorney  w  on- 
ployed  by  eeceral  PloMUiffe, 

Two  plaintiffs  saed  bj  the  same 
attorney  for  separate  daniage  resnlt- 
ing  to  each  from  tihe  aan&e  tortious 
act  of  the  defendant;  both  caoaes 
were  tried  at  the  same  assixe^  and 
Yerdicts  found  for  the  plainti£&:— 
Hdd^  that  each  plaintiff  was  entitlBd 
to  the  costs  of  dratoing  the  brief  in 
his  case^  notwithstanding  each  brief 
contained  the  same  pleadings  and 
statements  of  &ct8.  Oppenehaw  t. 
WTUiehead,  3Si 

(2).  On  Judgment  by  I>efauU,  ukeit 
a  Plaint  might  have  been  brought  in 
the  County  Gowrt  /or  the  Sum  re- 
covered 

The  11th  section  of  the  13  A  14 
Vict.  c.  61,  which  depriYes  a  plaintiff 
of  costs  in  an  action  brought  in  one 
of  the  superior  Courts^  where  he  does 
not  recoYcr  a  greater  sam  than  sneh 
as  is  mentioned  in  that  section,  ex- 
cepts in  general  terms  a  judgment 
by  de&ult.    And  therefore,  where  in 
an  action  of  assumpsit  the  defendant 
allowed  judgment  to  go  by  de&alt 
for  want  of  a  plea,  and  the  plaintiff 
on  a  writ  of  inquiry  reooYesed  no- 
minal damages  only,  the  defendant 
appearing  by  counsel: — Held,  tint 
the  plaintiff  was  entitled  to  his  fell 
costs.     Olffwne  y.  Eoberte,  853 

(3).  Time  for  granting  Oertifieaie 
under  City  of  London  SmaUJklti 
Act. 

Where  an  action  is  brought  in  the 
superior  Court  for  a  cause  for  which 
a  plaint  might  haYe'been  entered  in 
the  Sheriff's  Court,  under  the  CSftf 
of  London  Small  Debts  Act,  15  &  1^ 
Vict.  c.  IzzYii.  and  the  plaintiff  re- 
coYcrs  less  than  20/.,  a  certificate  fbr 
costs  must  be  granted  "fortineUk^ 
But  if  the  sum  recoYcred  is  between 
20/.  and  60L  the  Judge  may  certify 
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within  a  oonyenient  time  after  the 
trial     Chajplm  y.  Levy^  673 

COUNTY  COURT. 

See  Arkest. 
Costs,  (3). 

(1).  Interpleader  Summons. 

1.  No  appeal  liesagainst  the  decision 
of  a  county  court  judge  on  an  inter* 
pleader  summons.  Where  a  sum-' 
mens  has  issued  on  an  interpleader 
claim  in  a  county  courts  the  judge  is 
bound  to  adjudicate  upon  it;  and  if 
the  claimant  has  not  delivered  a 
sufficient  particular,  or  not  delivered 
it  in  the  time  required  by  the  rule  of 
court,  the  judge  should  either  amend 
the  particular,  or  order  a  new  sum- 
mons to  issue,  so  that  he  may  deter- 
mine the  case  on  the  merits.  Bes- 
toickr.  Bojffey,  315 

2.  Certain  goods  taken  in  execu- 
tion under  a  judgment  in  a  county 
court  were  claimed  by  a  third  person, 
whereupon  an  interpleader  summons 
issued.  A  rule  of  the  county  courts 
requires  the  claimant  in  such  case  to 
deHver  a  particular  of  his  claim,  in 
which  his  address  "  shaU  be  fuUy  set 
forth."  The  claimant  delivered  a  par- 
ticular ofhis  claim,  in  whichhtsaddress 
was  stated  as  Elizabeth-street,  Isling- 
ton, whereas  it  was  in  fact  IHizabeth 
Terrace,  Islington.  On  the  hearing  of 
the  interpleader  claimj^  the  county 
court  judge  decided  that  the  state- 
ment of  the  claimant's  address  was 
insufficient,  and  dismissed  the  claim. 
A  writ  of  prohibition  having  issued 
by  order  of  a  Judge  to  stay  the  ex- 
ecution in  the  original  plaint : — HM, 
first,  that  the  decision  of  the  county 
court  judge  with  respect  to  the  suffi- 
ciency of  the  statement  of  the  claim- 
ant s  address  was  not  conclusive,  but 
subject  to  review  by  the  superior 
Court  on  motion  for  a  prohibition. 
Secondly,  that  the  statement  of  the 


claimant's  address,  though  erroneous, 
was  not  calculated  to  mislead,  and 
was  therefore  sufficient  within  the 
meaning  of  the  rule  of  the  county 
court.  Thirdly,  that,  as  that  rule  had 
been  complied  with,  the  county  court 
judge  had  no  jurisdiction  to  proceed 
with  the  original  plaint,  and  conse- 
quently the  order  for  the  prohibition 
was  correct    Ex  parte  M'Fee,    261 

(2).  Appeal  where  OUnm  eaxeeds  202., 
but  Judgment/or  leee. 

In  actions  brought  in  the  county 
courts  in  cases  where  those  courts 
have  jurisdiction,  an  appeal  lies  where 
the  amount  of  the  claim  exceeds  20/., 
although  judgment  be  given  for  a 
smaller  amount.  Dreeema/if^  App,; 
Hoflrrie,  Reap,,  485 

(3).  Appeal  where  daim  eoDceeda  501. 

No  appeal  lies  under  the  13  &  14 
Vict.  c.  61,  from  the  decision  of  a 
judge  of  a  county  court,  in  a  case 
where  the  amount  of  the  claim  ex- 
ceeds 501,  but  where  jurisdiction  is 
given  to  him  by  the  agreement  of 
&e  parties.  Groves,  App.;  Janssens, 
Resp.,  481 

(4).  Case  on  Appeal. 

A  plaint  was  heard  in  a  county 
court  on  the  16th  of  June,  when, 
the  decision  being  in  the  plaintiff's 
&vour,  the  defendant  gave  notice  of 
appeal.  On  the  1st  of  July,  the  de- 
fendant's attorney,  having  prepared  a 
case,  to  which  the  plaintiff's  attoruey 
would  not  agree,  the  parties  went  be- 
fore the  judge  to  settle  and  sign  the 
case.  The  judge  required  that  cer- 
tain alterations  should  be  made  in  the 
case  by  the  insertion  in  it  of  two 
documents.  The  proposed  alterar 
tions,  however,  could  not  be  made  at 
that  time,  as  the  parties  had  not  the 
documents  with  them.  The  judge 
said  he  would  sign  the  case  then,  and 
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that  he  would  re*sign  it  when  the  al- 
terations had  been  inserted  and  a  &u: 
copy  made,  and  that  he  signed  it  nunc 
pro  tuna  To  this  course,  the  plain- 
tiff's attorney,  who  was  present,  made 
no  objection.  On  the  4th  of  July, 
the  defendant's  attorney  having  ob- 
tained the  documents,  and  having 
made  the  necessary  alterations,  served 
a  fair  copy  of  the  case  upon  the  clerk 
of  the  court  and  on  the  plaintiff's  at- 
torney, and  had  the  case  sealed  with 
the  seal  of  the  court  j  but  the  judge^ 
upon  application,  declined  to  sign  the 
case  again,  being  of  opinion  that  he 
had  no  jurisdiction  to  do  so.  On  the 
6th  the  defendant's  attorney  trans- 
mitted two  copies  of  the  case  to  the 
Rule  Office  of  this  Court  He  aLso 
served  a  notice  of  that  fact  upon  the 
plaintiff's  attorney.  The  affidavit  of 
the  plaintiff's  attorney  stated  that 
neither  had  he  nor  the  plaintiff  notice 
of  such  transmission  within  three 
days  after  the  signing  and  sealing  of 
the  case: — Held,  that,  although  the 
case  was,  in  &ct,  signed  on  the  1st  of 
July,  yet,  inasmuch  as  by  the  implied 
consent  of  both  parties  it  was  merely 
signed  conditionally,  to  take  effect 
upon  the  completion  of  the  case, 
which  took  place  on  the  4th,  the 
latter  day  was  the  true  date  of  the 
case  being  signed. 

Hdd,  also,  that  as  the  appellant 
was  not  bound  to  give  notice  of  the 
transmission  of  the  case  within  three 
days  of  its  being  signed  and  sealed, 
but  "forthwith"  upon  its  being 
transmitted,  the  affidavit  did  not 
ndse  the  objection  that  such  notice 
had  not  been  sent  in  due  time,  and, 
consequently,  that  the  proceedings 
were  regular,  and  that  the  appeal 
ought  to  be  heard  Figg,  App,; 
WUkmson,  Besp,,  475 

(5).  Removal  qf  PlmrU, 
The  plaintiff  entered  two  plaints 
in  a  county  court,  of  which  he  was 


bailiff     By  the  particulars  in  one 
plaint  he  claimed  51.  for  an  assault^ 
and  by  the  particulars  in  the  other 
he  claimed  5L  for  a  fine  in  respect  of 
the  same  assault  upon  him  as  bailiff 
A  certiorari  having  issned  to  ranoTe 
these  plaints,   on  the  ground  that 
they  consisted  of  a  claim  arising  oat 
of  the  same  transaction,  and  exceed- 
ing 6L  and  which  had  been  split  into 
two: — Heid,  that  the   hitter  plaint 
was  only  an  informal  mode  of  claim- 
ing the  fine  imposed  by  the  9  ^  10 
Vict.  c.  95,  &  114,  for  assaulting  an 
officer  in  the  execution  of  his  daiy^ 
and  therefore  the  daim  did  not  in 
&ct  exceed  5Ly   and  consequently, 
that  the  certiorari  was   improperly 
issued.     In  re  Box  v.  Greeny      503 

(6).  Action  on  Judgment 
No  action  will  lie  in  the  superior 
Courts  on  a  judgment  of  a  county 
court;  and  such  judgment  may  ^ 
pleaded  in  bar  to  an  action  for  tbe 
consideration  on  which  it  was  found- 
ed    Austin  Y.AfiUs,  2SS 

COUNTY  COURT  ACT. 

(13  &  14  Vict,  a  61,  a  11.) 

See  CoflTB,  (2),  (3). 

COUNTY  SURYEYOfL 
ffeld,  in  the  Exchequer  Chamber 
(affirming  the  decision  of  the  Court 
of  Exchequer),  that  an  action  for  a 
personal  and  peculiar  damage,  result- 
ing from  the  want  of  proper  repair 
to  a  county  bridge,  will  not  lie 
against  the  county  surveyor,  either 
at  common  law  or  under  the  statute 
43  Geo.  3,  c.  59.  M'Kinnon  v.  Fen- 
aon,  609 

COVENANT. 
See  Damages,  (2). 
Estoppel. 
Eight  op  Entbt. 

To  mamtain  and  support  Children, 
A   deed    of  separation    between 
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huaband  and  wife  contained  a  cove- 
nant by  the  husband  that  he  would 
pay  the  whole  expense  of  the  educa- 
tion, maintenance,  and  support,  ex- 
cept as  thereinafter  mentioned,  of 
their  three  children,  all  of  whom  it 
WAS  agreed  should  be  and  remain  in 
the  custody  and  under  the  complete 
control  of  the  husband :  Provided  that 
the  wife,  or,  if  she  should  fail  to  do 
so,  the  trustees  of  the  deed,  should 
pay  the  expense  of  the  education, 
maintenance,  and  support  of  such  of 
the  children  as  should  be  permitted 
by  the  husband  to  reside  with  her, 
during  the  period  of  such  residence : 
— Hdd,  that,  (with  the  particular  ex- 
ception mentioned),  this  was  a  gene- 
ral covenant  on  the  part  of  the  hus- 
band to  maintain  the  children  at  all 
times ;  and  therefore  he  was  respon- 
sible, notwithstanding  they  were  of 
age,  and  were  not  residing  with  his 
wife,  nor  were  under  his  care,  custody, 
or  control  Be  Creapigny  v.  De  Cres- 
pigny,  192 

CUSTOMS. 
See  NoTicB  of  Action. 


DAMAGES. 

See  Arbitratiok,  (3). 
Bill  of  Exchange,  (6). 
Practice,  (5). 

(1).  Me<i8wre  of  Damage  on  breach  of 
CorUraci. 

Where  two  parties  have  made  a 
contractwhichone  of  themhas  broken, 
the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such 
breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.  e. 
according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed 
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to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of 
the  breach  of  it. 

Where  the  plaintiffs,  the  owners 
of  a  flour  mill,  sent  a  broken  iron 
shaft  to  an  office  of  the  defendants, 
who  were  common  carriei-s,  to  be  con- 
veyed by  them,  and  the  defendants' 
clerk,  who  attended  at  the  office,  was 
told  that  the  mill  was  stopped,  that 
the  shaft  must  be  delivered  immedi- 
ately, and  that  a  special  entry,  if  ne- 
cessary, must  be  made  to  hasten  its 
delivery;  and  the  delivery  of  the 
broken  shaft  to  the  consignee,  to 
whom  it  had  been  sent  by  the  plain- 
tiffs as  a  pattern,  by  which  to  make 
a  new  shaft,  was  delayed  for  an  un- 
reasonable time;  in  consequence  of 
which,  the  plaintifls  did  not  receive 
the  new  shait  for  some  days  after  the 
time  they  ought  to  have  received  it, 
and  they  were  consequently  unable 
to  work  their  mill  from  want  of  the 
new  shaft,  and  thereby  incurred  a 
loss  of  profits. 

Hdd,  ih&t,  under  the  circumstances, 
such  loss  could  not  be  recovered  in 
an  action  against  the  defendants  as 
common  carriers.  Hadley  v.  Baxenn 
dale,  341 

(2).  In  Action  by  Leasee  against  As- 
aigneefor  J^f'on-repcnr, 

In  an  action  by  a  lessee  against  an 
assignee  for  damage  sustained  by  the 
former  in  consequence  of  the  neglect 
of  the  latter,  while  he  continued  as- 
signee, to  repair  the  premises,  pursu- 
ant to  a  covenant  in  the  lease,  it  ap- 
peared that,  in  June,  1843,  the 
plaintiff  assigned  the  lease  to  the  de- 
fendant; in  October,  1851,  the  de- 
fendant assigned  the  lease  to  T. ;  and, 
in  June,  1852,  T.  assigned  the  lease 
to  H.;  who,  in  August,  1852,  sur- 
rendered it  to  the  ground  landlord. 
It  was  proved  that,  in  July,  1852, 
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the  premises  were  dilapidated,  but 
there  was  no  evidence  of  their  state 
at  any  prior  time: — Held,  that  the 
plaintiff  was  entitled  to  recover  from 
the  defendant  substantial  damages, 
and  not  nominal  damages  only.  Smith 
V.  Feat,  161 

DETINUR 
See  Tenancy  ik  Common. 

DEVISE. 
SeeWihU 

DISTRESS. 

The  right  of  a  person  to  do  an  act 
with  re^ird  to  the  property  of  an- 
other, depends  upon  the  authority 
or  right  which  he  really  has  to  do 
the  act,  and  not  upon  that  which  he 
says  he  has.  Therefore,  if  a  person, 
having  authority  to  distrain  for  rent 
due  to  another,  says,  at  the  time, 
that  he  distrains  for  rent  due  to  him- 
self, he  may  nevertheless  justify  as 
bailiff  of  the  other. 

A  want  of  notice  does  not  render 
a  distress  invalid. 

If  a  lessor,  having  mortgaged  his 
reversion,  is  permitted  by  the  mort- 
gagee to  continue  in  the  receipt  of 
tiie  rent  incident  to  that  reversion, 
he,  during  such  permission,  is  pre- 
sumptione  juris  authorised,  if  it 
should  become  necessary,  to  realise 
the  rent  by  distress,  and  to  distrain 
for  it  in  the  mortgagee's  name,  as  his 
bailiff 

Semlie,  that  a  plaintiff  in  reple- 
vin will  not  be  allowed  to  reply  to  a 
cognizance  by  traversing  the  facts  of 
the  tenancy  and  the  rent  being  in 
arrear,  and  also  the  authority  to  dis- 
train as  bailiff.     TrerU  v.  Hunt,     14 

EJECTMENT. 

See  Common  Law  Frocedure 
Act,  (9). 


ELECTRIC  TELEGRAPH  COM- 
PANY. 

The    plaintiffs,    a    railway   com- 
pany,  established  by  the  7  Vict  c. 
XXV.  were  empowered  by  their  Act 
to  carry  their  railway  across  certain 
public  highways  at  particular  places 
therein  mentioned,  on  a  level    The 
defendants,    an    Electric   Tel^^raph 
Company,  were  incorporated  by  tie 
14  <&  15  Vict.  c.  cxxxv.;  and  by  the 
37th  section  of  that  Act  it  was  enact- 
ed, ''  that  it  shall  be  lawful  for  the 
company  from  time  to  time  to  lay 
down  and  place  under  any  public 
roads,  streets,  highways,  and  other 
thorough&res,   and   either  along  or 
across  such  places,  any  wires,  pipes, 
or  tubes  which  shall  or  may  be  ne- 
cessary or  convenient  for  the  pii> 
poses  of  any  electric  or  other  tele- 
graph, or  intended  electric  or  other 
telegraph ;  and  from  time  to  time  to 
alter,   repair,   amend,  and  reinstate 
the  same,  and  for  such  purposes  to 
break  up  or  open  the  pavement  or 
soil  of  any  such  places,  the  compaDj 
doing  as  little  damage  as  may  b^ 
and   making  compensation   for  all 
damage  to  be  caused  thereby  to  the 
parties  who  shall  have  sustained  such 
damage;   provided  that  nothing  in 
this  present  provision  contained  shall 
extend  or  apply  to  any  railway  or 
canal,  or  to  any  of  the  works  or  con- 
veniences connected  with  any  rail- 
way or  canal,  except,  that,  subject  to 
the  provisions  of  ^is  Act,  it  dball  be 
lawful  for  the  company  to  cany  their 
wires,  pipes,  and  tubes,  directly  (but 
not  otherwise)  across  any  railway  or 
canal,  but  so  and  in  sudi  manner, 
and  only  at  such  plaoe  and  time,  as 
not  in  anywise  to  damage^  or  be 
likely  to  damage,  the  railway  or  ca- 
nal, or  any  of  the  works  connected 
therewith,  or  at  all  to  interrupt  or 
interfere  with  the  use  thereof,  or  the 
passage    and   conveyance  of  toMc 
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along  the  same.'"  The  defendants 
carried  their  wires  and  pipes  across 
the^  plaintifis"  railway,  at  a  place 
where  it  crossed  the  public  highway 
on  a  level,  by  canying  their  wires, 
&o,  under  the  plaintiffs*  rails,  and 
through  the  ballast  and  soil  of  the 
line,  and,  as  the  plaintiffs  alleged, 
'*  after  and  by  reason  of  the  wrongs 
complained  of,  the  repair  and  reno- 
vation of  part  of  the  soil  and  ballast 
of  the  plaintiffs'  ralLway  became  in 
some  measure  less  easy  and  conve- 
nient, by  reason  of  the  necessity  of 
avoiding  or  interfering  with  the  wires 
and  pipes." 

Held,  that,  in  such  case,  the  de- 
fendants were  not  empowered,  under 
the  preceding  section,  to  carry  their 
^dres  &C,  across  the  railway  in  the 
manner  they  had  adopted,  as  they 
had  thereby  interfered  with  the  rail- 
way. 

SemJble,  that  the  telegraph  compa- 
ny could  not,  in  any  case,  cany  their 
wires  &c.  wnder  a  ndlway  within  the 
meaning  of  that  term  as  used  in  the 
37th  section.  The  South  Eastern 
Rmlway  Convpany  v.  The  Ewropean 
cmd  American  Electrio  Frvnlvng 
Tdegrojph  Compcmyy  363 

EQUITABLE  MOKTGAGR 
See  MoBTOAQE. 


ESTOPPEL. 

By  articles  of  agreement  under 
seal,  reciting  that  letters  patent  had 
been  granted  to  the  defendant  for 
improvements  in  purifying  gas,  and 
that  other  letters  patent  had  been 
granted  to  the  plaintiff  for  an  im- 
proved mode  of  manufacturing  gas^ 
and  that  disputes  had  arisen  between 
the  parties  as  to  their  respective 
rights  luider  the  letters  patent  to  the 
use  of  oxide  of  iron  for  the  purpose 


of  purifying  gas,  and  that  a  writ  of 
scire  &cias  had  been  sued  out  by  the 
plaintiff  to  repeal  the  letters  patent 
granted  to  the  defendant,  and  that 
another  patent  for  purifying  coal  gas 
by  oxides  of  iron  had  been  applied 
for  by  the  defendant,  and  that  other 
letters  patent  had  been  sued  out  by 
the  plaintiff;  and  that,  in  order  to 
put  an  end  to  the  aforesaid  differ- 
ences, the  parties  had  entered  into 
that  agreement;  the  defendant  cove- 
nanted with  the  plaintiff,  and  the 
plaintiff  agreed,  that  the  defendant 
should  have  the  exclusive  use  of  the 
inventions  granted  to  the  plainti^ 
so  far  as  the  same  related  to  the  pu- 
rification of  gas  by  the  hydrated 
oxides  of  iron,  paying  therefore  oer^ 
tain  royalties;  that  the  plaintiff 
should  have  the  exclusive  use  of  the 
inventions  granted  to  the  defendant^ 
so  &r  as  the  same  related  to  the  pu- 
rification of  gas  by  anhydrous  oxides 
of  iron,  paying  thei^ore  certain 
royalties;  that,  for  the  purposes  of 
that  agreement,  and  the  determina- 
tion of  the  amount  of  royalties,  it 
should  be  assumed  that  the  defend- 
ants were  entitled  to  the  exclusive 
use  of  anhydrous  oxides,  and  the 
plaintiff  entitled  to  the  exclusive  use 
of  hydrated  oxides.  The  agreement 
also  provided,  that,  in  case  of  any 
breach  of  certain  stipulations^  the 
party  so  doing  should  pay  to  the 
other  a  certain  sum  as  liquidated 
damages.  In  an  action  to  recover 
that  sum,  the  defSa&daat  pleaded  that 
the  plaintiff's  patents  were  not  valid, 
that  the  inventions  were  not  new, 
and  that  the  plaintiff  was  not  the 
first  inventor: — On  demurrer,  Hddy 
that  the  pleas  were  bad,  inasmuch  as 
the  defendant  was  estopped  by  the 
agreement  6rom  disputing  the  valid* 
ity  of  the  patents.     HiUe  v.  Lemming, 

256 
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EVIDENCE 

See  Bill  op  Exchange,  (4). 
Execution. 
Executor. 
Interpleader  Issue. 
Landlord  and  Tenant. 
Patent,  (1). 
Statute  op  Frauds. 
Tenancy  in  Common. 

(1).  0/ Contract. 

Messrs.  G.,  who  were  merchants 
of  S.,  in  Spain,  entered  into  a  charter- 
party  with  the  plaintifi^  who  was  the 
master  and  captain  of  a  certain  ves- 
sel, being  at  that  time  at  S. ;  and  by 
the  terms  of  the  charterparty  it  was 
agreed,  that  the  vessel  should  load  a 
complete  cargo  of  flour,  the  captain 
to  sign  bills  of  lading  at  more  or  less 
freight,    without    prejudice    to   the 
agreement ;   and  the  vessel,    when 
loaded,  was  to  proceed  with  her  cargo 
to  L.  in  England,  and  deliver  the 
same  on  payment  of  the  freight  in  a 
lump  sum  of  100^.  sterling.     Messrs. 
G.  loaded  the  vessel  with  1350  sacks 
of  flour,  and  consigned  the  same  to 
one  L.  de  B.  in  England.     One  P. 
put  on  board  500  sacks,  for  which 
the  plaintiff  gave  a  bill  of  lading,  in 
which  it  was  stated  that  the  plaintiff 
would  deliver  them  in  the  name  of 
P.  to  the  defendants,  *' paying  him 
freight  according  to  contract  with 
Messrs.  G."    These  500  sacks  of  flour 
were  shipped  on  the  joint  account  of 
P.  and  the  defendants,  and  the  latter, 
whilst  the  flour  was  in  the  course  of 
transit,  became  the  sole  owners  there- 
of by  purchase  from  P.  of  his  interest 
therein.     P.  sent  the  bill  of  lading 
to  the  defendants,  inclosed  in  a  letter, 
in  which  he  stated  that  the  bill  of 
lading  did  not  express  the  freight, 
but  that  he  had  given  a  letter  of 
order  in  favour  of  Messrs.  G.,  that, 
on    good    delivery,  the    defendants 


would  pay  Messrs.  G.  tfae  h&^ 
upon  the  500  sacks,  at  &c  The 
amoiuit  of  freight  mentioned  in  thk 
letter  exceeded  that  specified  in  the 
charterparty.  In  this  letter  of  order, 
there  was  a  request  to  the  defendants 
to  deliver  the  amount  of  the  freight 
to  L.  de  B.  On  the  delivery  of  the 
cargo,  L.  de  B.  paid  the  whole  amount 
of  the  freight  to  the  plaintiflT,  and 
afterwards  applied  to  the  defendants 
for  payment  of  the  freight  of  the  500 
sacks;  but  he  refused  to  pay  the  full 
amount  of  the  freight  claimed,  on  the 
ground  that  the  flour  had  been  da- 
maged in  the  carriage. 

In  an  action  by  the  master  of  the 
vessel  against  the  defendants  for  the 
freight  of  the  500  sacks  of  flour: — 
Held,  that  there  was  no  evidence  of 
any  contract  between  the  defendants 
and  the  master  of  the  vessel  with 
respect  to  this  portion  of  the  cargo; 
but,  that  the  defendants,  if  liable, 
were  liable  only  to  Messrs.  G.,  upon 
a  sub-contract  with  them.  ZkU- 
chenba/rt,  App,;  Henderson,  Reap.^  72% 


(2).  AdmissUnlity  of  Record  of  Con- 
viction. 

The  defendant  formed  an  oyst^ 
bed  in  a  part  of  the  Menai  Strait, 
where  persons  had  been  aocnstomed 
to  dredge  for  oysters.  The  plaintiff 
bought  of  a  dredger  a  quantity  of 
oysters,  when  the  defenduit,  having 
been  informed  that  the  oysters  were 
taken  from  his  bed,  gave  the  plaintiff 
into  custody  on  the  charge  of  having 
in  his  possession  stolen  ojnsters.  The 
pivintiff,  having  been  discharged, 
brought  an  action  for  false  imprison- 
ment, when  the  defendant  relied  on 
the  7  <fe  8  Geo.  4,  c.  29,  a  36;  and, 
in  order  to  shew  that  he  acted  bou4 
fide,  and  under  the  belief  that  the 
oysters  were  stolen,  he  tendered  in 
evidence  the  record  of  the  conviction 
of  a  person  who  had  shortly  before 
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been  tried  for  taking  oyBters  from 
the  same  bed  of  the  defendant: — 
Hddf  that  the  record,  merely  as  such, 
was  inadmissible  for  that  purpose. 
Tlwmaa  v.  BtuaeU,  764 

(3).  On  ApplicctUan  to  set  (wide  Non- 
8uiL 

The  defendant's  counsel,  on  cross- 
examination  of  the  plaintifl^  read  a 
letter  from  him,  which  in  effect  an- 
swered his  case,  and  then  submitted 
that  there  was  no  evidence  for  the 
jury : — Held,  that  the  Court  in  banc, 
in  considering  whether  there  was 
evidence,  could  not  look  at  the  letter 
as  part  of  the  plaiutifTs  case.  Echo- 
Unge  y.  CJumdler,  687 


EXECUTOR. 

Etidence  of  Assent  to  Bequest, 

A  testator  bequeathed  his  lease- 
hold cottages  to  his  son,  on  trust  to 
sell  the  same,  and  out  of  the  proceeds 
to  reimburse  himself  a  sum  borrowed 
by  the  testator,  funeral  expenses,  and 
other  payments,  and  if  any  surplus, 
that  to  be  divided  between  the  tes- 
tator^s  three  children  and  his  grand- 
child; and  the  testator  appointed 
his  son  sole  executor.  The  son  never 
proved  the  will,  but»  on  the  death  of 
the  testator  in  August>  1833,  he  took 
possession  of  the  cottages,  and  con- 
tinued to  receive  the  rents  up  to  the 
time  of  his  death  in  March,  1839, 
and  he  disposed  of  the  cottages  by 
his  will.  In  June,  1853,  the  grand- 
child of  the  testator  obtained  adminis- 
tration of  his  estate  and  effects  with 
the  will  annexed,  and  brought  eject- 
ment to  recover  possession  of  the  cot- 
tages:— Held^  that  there  was  suffi- 
cient evidence  of  an  assent  by  the  son 
to  the  bequest  to  himself,  and  conse- 
quently, that  he  was  entitled  as  lega- 
tee.    FenUm  v.  Olegg,  680 


EXECUTION. 
5(0eCoMMOK  Law  P&ocedu  ae  Act,  (8). 

A  declaration  stated,  that  the 
defendant,  on  Sunday  the  6th  of 
March,  broke  and  entered  the  plain- 
tiff^s  dwelling-house,  and  continued 
therein  for  a  long  time,  to  wit,  eight 
days;  and  also  unlawfolly  seized  di- 
vers goods  and  chattels  of  the  plain- 
tiff, to  wit^  dra  And  also  for  that 
the  defendant  converted  to  his  own 
use  similar  goods  of  the  plainfciff!  The 
defendant  pleaded  (inter  alia),  as  to 
seizing  and  converting  the  goods,  a 
justification  as  bailiff  under  a  war- 
rant and  writ  of  fi.  £sk.;  and  as  to 
continuing  on  the  premises  after  the 
evening  of  the  Tuesday  following  the 
Sunday  in  the  declarafcion  mentioned, 
not  guilty;  upon  which  pleas  issues 
were  joined.  At  the  trial  it  appear- 
ed, that  a  warrant  having  been  di- 
rected to  the  defendant  on  a  writ  of 
fi.  fik.  against  the  plaintiff^s  goods,  on 
Sunday  the  6th  of  March,  some  as^ 
sistants,  employed  by  the  defendant, 
broke  into  the  plaintiff's  house,  and 
seized  his  goods.  They  continued  in 
possession  luitil  the  foUowing  Tues- 
day night,  when  they  withdrew.  They 
returned  on  the  following  Thursday, 
and  proceeded  to  lot  the  goods  for 
sale,  and  remained  in  possession  until 
the  following  Saturday,  when  the  de- 
fendant)  for  the  first  time,  came  on 
the  premises  and  sold  the  goods  un- 
der the  writ  and  warrant: — Held, 
first,  that  the  sale  was  not  vitiated 
by  the  previous  illegal  seizure  of  the 
goods,  since  the  principle  whick  go- 
verns an  arrest  of  the  person  does  not 
apply  to  an  execution  against  goods. 
Anc^  semble,  that  even  where  a  she- 
riff breaks  into  a  hoase  the  execution 
against  the  goods  is  valid,  though  the 
sheriff  is  liable  to  an  action  for  the 
breaking. 

Secondly,  that  the  declaration  in 
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FREIGHT. 


HUSBAND  AND  WIEE. 


substance  laid  a  trespass  with  a  con- 
tinuando,  and  therefore  that  the 
plaintiff  was  entitled  to  give  evidence 
of  the  trespasses  committed  on  the 
premises  by  the  defendant  after  he 
had  left  on  the  Tuesday.  PercwtAy, 
Stamp,  167 

EXTENT. 

Wliere  an  adjudication  in  bank- 
ruptcy and  appointment  of  an  official 
assignee  take  place  at  an  earlier  pe- 
riod of  the  same  day  on  which  a  writ 
of  extent  is  issued  against  the  bank- 
rupt for  a  Crown  debt,  the  fraction 
of  a  day  is  not  to  be  taken  into  ac- 
county  and  the  title  of  the  Crown  will 
prevail: — Held,  per  Pollock,  0.  B., 
Parke,  B.,  and  Piatt,  B.;  Martin,  B., 
dissentiente.  Beginav,  Edwards,  32 

Held,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  where  an  adjudi- 
cation in  bankruptcy  and  appoint- 
ment of  an  official  assignee  take  place 
at  an  earlier  period  of  the  same  day 
on  which  a  writ  of  extent  is  issued 
againtt  the  bankrupt  for  a  Crown 
debt,  the  title  of  the  Crown  will  pre- 
vail.    Edtoofl'da  v.  Regiruun,        628 

FEME  COVERT. 

Sea  Husband  Ain>  Wife. 
P&ACTIGE,  (1),  2. 

FRACTION  OF  A  DAY. 
See  Extent. 

FRAUD. 
See  Husband  and  Wife. 

FREIGHT. 

See  Evidence,  (1). 

Messrs.  P.,  being  debtors  to  the 
plaintiff  in  the  sum  of  4161/,,  were 
adjudicated  bankrupt  apon  the  plain- 
tiff's petition.    The  plaintiff  held  two 


policies  of  influxanoe  upon  the  life  of 
one  of  the  bankrupts  for  lOiKML  each, 
as  a  security  for  a  portion  of  his  debt 
The  defendant  effected  a  compoaition 
with  the  creditors^  other  than  the 
plaintiff  who  had  proYed  their  debts, 
of  3«.  6fi?.  in  the  pound,  and  thej,  up- 
on that  amount  being  paid  or  secored, 
signed  their  consent  to  a  petition  to 
annul  or  supersede  the  bankraptcj. 
The  plaintiff  at  first  refused  to  sign 
the  petition,  but  by  a  written  agree- 
ment entered  into  between  himself 
and  the  defendant,  and  after  reciting 
the  above  facts,  the  plaintiff  under- 
took to  sign  the  petition,  and  to  exe- 
cute a  release  from  all  demands  upon 
the  bankrupts^  upon  payment  by  the 
defendant,  within  one  month  after 
the  bankruptcy  had  been  superseded 
or  annulled,  of  the  sum  of  167^  as  a 
composition  for  the  sum  of  14532., 
parcel  of  the  said  debt  oiil^ll,,  and 
upon  a  transfer  to  him  (the  plaintiff) 
of  the  two  ])olicies  of  insurano&  It 
appeared  that  the  other  creditora 
were  wholly  ignorant  of  this  agree- 
ment : — Held,  that  these  facts  did  not 
support  a  plea  which  alleged  that  tbe 
agreement  was  entered  into  in  fiwid 
of  the  other  creditors,  and  that  it  was 
therefore  fraudulent  and  void.  Stmik 
V.  Saizmoffwi,  535 

GRANT. 
iSee  Way. 

HUSBAND  AND  WIFE 
See  Practice,  (1),  2. 
A  feme  covert  is  responsible  for  all 
torts  committed  by  her  during  cover- 
ture, and  the  husband  must  b^  joined 
as  a  defendant;  and  consequently 
they  are  liable  for  frauds  committed 
by  her,  as  for  other  personal  yrvm^l 
but  when  the  fraud  is  diredily  con- 
nected with  the  contract  with  the  "^ 
and  is  the  means  of  eflfecting  it,  ^^ 


INSOLVENT. 


INSURANCR 


791 


parcel  of  the  fwtme  transaction,  the 
wife  cannot  be  responsible,  and  the 
husband  be  sued  for  it  together  with 
the  wife. 

And  therefore  an  action  will  not  lie 
against  a  husband  and  wife  for  a  false 
and  fraudulent  representation  by  the 
wife  to  the  plaintiff  that  she  was  sole 
and  umairied  at  the  time  of  her  sign- 
ing a  promissory  note  as  surety  to  him 
for  a  third  person,  whereby  the  plain- 
tiff was  induced  to  advance  a  sum 
of  money  to  that  person.  The  Liver- 
pool Addphi  Loan  Aatoeiation  v. 
Fairhurst,  422 


INSOLVENT. 

(1).  Omiaaiono/LebtJromSchedtUe. 

To  an  action  for  a  common  money 
debt^  the  defendant  pleaded,  that  he 
had  petitioned,  under  the  Insolvent 
Acts,  5  &  6  Vict,  a  116,  and  7  <&  8 
Vict,  a  96,  for  his  protection,  and 
that  he  omitted  the  debt  due  to  the 
plaintiff  from  his  schedule  ''by  and 
with  the  full  knowledge  and  consent^ 
and  by  and  through  the  contrivance 
and  procurement,  of  the  plaintiff:" — 
Held,  that  the  plea  disclosed  a  good 
defence  in  bar  of  the  action.  Wilkin 
V.  Mcmning,  575 

(2).  Arrest /or  Debt  inserted  in  Sche- 
dule. 

A  defendant  petitioned  the  Insol- 
vent Debtors  Court  for  protection, 
under  the  7  <&  8  Vict.  c.  96,  and  in- 
serted in  his  schedule  the  name  of 
the  plaintiff  as  a  creditor  for  100^. 
and  costs,  payable  by  instaknents,  un- 
der a  Judge's  order  given  by  consent 
in  an  action  for  135^  Is.  1  Id.  The 
defendant  was  brought  up  before  the 
commissioner,  and  his  further  exa- 
mination adjourned  sine  die.  The 
plaintiff  thereupon  arrested  him  un- 
der a  ca.  sa.  issued  on  a  judgment  en- 
tered up  in  pursuance  of  the  Judge's 


order,  when  the  defendant  consented 
to  another  Judge's  order  for  payment 
of  the  debt  and  costs  by  different  in- 
stalments, and  was  discharged  frY>m 
custody.  The  defendant  was  again 
brought  up  before  the  commissioner, 
who  made  an  order  to  protect  his  per- 
son frx>m  arrest  under  any  process  in 
respect  of  the  debts  due  at  the  time  of 
filing  his  petition  to  the  persons 
named  in  his  schedule  as  creditors. 
The  plaintiff  having  afterwards  ar- 
rested the  defendant  under  a  ca.  sa. 
issued  on  a  judgment  entered  up  in 
pursuance  of  the  first  Judge's  order : 
— Held,  that  the  defendant  was  enti- 
tled to  be  discharged  out  of  custody, 
the  arrest  being  in  respect  of  the 
same  debt  as  that  inserted  in  his  sche- 
dule; also,  that  the  application  was 
properly  made  to  this  Court.  Hook- 
pay  ton  V.  Russelly  279 

(3).  Money  paid  u/nder  Judges  Or- 
der given  to  obtain  his  Discha/rge. 

An  insolvent  debtor,  who  was 
remanded  under  the  85th  section  of 
the  1  &  2  Vict.  c.  110,  having  been 
arrested  by  the  creditor  at  whose 
suit  he  was  remanded,  in  order  to 
obtain  his  discharge,  signed  a  consent 
to  a  Judge's  order  for  payment  of  a 
certain  sum  down  and  the  remainder 
of  the  debt  by  instalments.  He  paid 
that  sum  at  the  time  he  signed  the 
consent)  and  was  discharged : — Held, 
that,  although  the  security  was  in- 
valid he  could  not  recover  back  the 
money  so  paid,  since  it  was  paid  vo- 
luntarily, and  with  full  knowledge  of 
the  £Etct&     VvMT  V.  Hawkins^     266 


ISSUE  IN  TAIL 
Se%  Statute  of  Limitations,  (2). 

INSURANCE. 

See  COKTRAGT. 
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INTEREST. 

See  Agreement,  (1). 

Bill  of  Exchanger  (6). 

INTERPLEADER  SUMMONS. 
See  Couurr  Coubt,  (1),  1,  2. 

INTERPLEADER  ISSUE. 

Emdence  of  prior  BUI  of  Sale. 

A  claimant  was  plaintifT,  and  an 
execution  creditor  defendant,  in  an 
interpleader  iasne,  to  try  whether 
certain  goods  were,  at  the  time  of 
the  seizure  thereof  by  the  sheriff  un- 
der a  writ  of  execution,  the  goods  of 
the  plaintiff.  The  plaintiff  proved  a 
valid  bill  of  sale  to  him  of  the  goods : 
— Held,  that  it  was  competent  for 
the  defendant  to  defeat  the  plaintiffs 
title  by  proving  a  prior  bill  of  sale  to 
a  third  party.     Gadsden  v.  Barrow, 

5U 

JOINDER  OF  PARTIES. 
See  HasBAio)  and  Wife. 

JUDGE'S  ORDER 
See  Insolvent,  (2),  (3). 

(1).  Action  on. 

No  action  lies  for  the  disobedi- 
ence of  a  Judge's  order,  made  under 
the  6  &  7  Vict  c.  73,  a  37,  for  the 
delivery  by  the  attorney  to  his  client 
of  his  bill  of  costs.     Dent  v.  Baaham, 

469 

(2).  Setting  aside  Proceedings. 

In  an  action  for  the  breach  of 
contract  to  employ  the  plaintiff  as  an 
actor  for  three  years,  at  a  weekly  sa- 
lary of  8/.,  the  declaration  claimed 
general  damages  for  the  wrongful 
dismissal;  but  the  plaintiff,  in  his 
particulars  of  demand,  merely  claim- 
ed Z2l.  for  four  weeks'  salary.  The 
defendant  paid  32^.  into  Court,  and 


the  plaintiff*s  attorney,   under  the 
mistaken  impression  and  belief  that 
the  plaintiff  was  entitled  under  thit 
form  of  declaration  to  recover  for  fuor 
weeks'  salary  only,   took  the  monej 
out  of  Courts  and  gave  notice  of  tax- 
ation of  costs,  which  were  aocord- 
ingly  taxed  and  paid.     Bat  within  a 
few  days  afterward^   the  plaintiff's 
attorney,  having  discoTered  his  mis- 
take, obtained  a  Judge's  order  U)  set 
aside  the  replication  and  all  subse- 
quent proceedings,  with  leave  to  the 
p]ainti£^  upon  reftinding  the  mttiej 
so  paid,  and  the  costs,  to  amend  hu 
declaration  and  particulars   of  de- 
mand, with  liberty  to  the  defendant 
to  plead  de  novo.     It  was  deposed  at 
the  time  of  the  application,  that  the 
money  had  been  taken  out  of  Court 
wholly  under  a  mistake;  and  it  alao 
appeared  that  the  plaintiff  a  short 
time  previously,    had   been  offered 
100^.  by  the  defendant  to  settle  the 
disputed  claim: — Held,  that,  under 
the  circumstances,    the    order  was 
rightly  made.  Emery  v.  Wd>^er,  242 

JUDGMENT. 
See  CouMTT  Coubt,  (6). 

JUDGMENT  BY  DEFAULT. 
See  Costs,  (2). 

JUDGMENT  NON  OBSTANTE 
VEREDICTO. 

See  Arbitration,  (1),  3. 

JUDGMENT  RECOVERED. 
See  Pleading,  II  (2). 

JURY. 
See  Pbactige,  (5). 

LANDLORD  AND  TENANT 
See  Common  Law  Procedure  Act,  (9). 
In  1851,  A.  became  tenant  to  tfie 


LIBEL. 


LUNATIC. 
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defendant  of  certain  premises,  under 
the  terms  of  a  written  agreement 
(not  under  seal)  for  a  term  exceeding 
three  years,  the  rent  payable  quar- 
terly, in  advance.  A.  occupied  the 
premises  for  some  time,  and  paid 
seyeral  quarters'  rent,  and  the  re- 
ceipts given  to  him  by  the  defend- 
ant's agent  stated  that  such  payment 
was  in  advance,  although  in  fact  A. 
never  paid  the  rent  in  advance: — 
Hddy  that,  although  the  agreement 
was  void  under  the  8  <fc  9  Vict.  c. 
106,  as  not  being  under  seal,  still 
that  the  receipt  ti^en  was  ample  evi- 
dence of  the  tenancy  being  upon  the 
terms  of  the  rent  being  payable 
quarterly  in  advance. 

Sembley  that  the  agreement  itself 
might  also  have  been  referred  to  for 
that  purpose.     Lee  v.  Smiih^        662 

LANDS    CLAUSES    CONSOLI- 
DATION  ACT,  (8  &  9  Vict.  c. 
18). 
See  Arbitration,  (3). 
Railway  Company,  (2). 

LEASE. 
See  Damages,  (2). 

MORTOAOE. 

LEGACY  DUTY. 

/See  Will. 

LESSOR 

iSe6  Distress. 

LEX  LOCI  CONTRACTUS. 
See  Bill  of  ExonANGE,  (6). 

LIBEL. 
Privileged  CorrMnunieation, 
The  plaintiff  was  master  of  a  "  na- 
tional school"  in  the  parish  of  C, 
of  which  the  defendant  was  rector. 


and  also  one  of  the  managers  of  the 
school  The  defendant  requested 
the  plaintiff  to  teach  a  Sunday  school 
in  connection  with  the  national 
school,  which  he  declined,  on  account 
of  the  increased  labour,  and  was  in 
consequence  dismissed.  The  plain- 
tiff being  about  to  set  up  a  school  on 
his  own  account  in  the  same  parish, 
the  defendant  wrote,  and  distributed 
in  that  and  the  adjoining  parish,  a 
pastoral  letter,  in  which  he  denounc- 
ed the  plaintiffs  conduct  as  unchris- 
tian-like, and  warned  his  parishioners 
against  affording  any  countenance  to 
the  projected  school,  either  by  sub- 
scriptions or  by  sending  their  chil- 
dren to  it.  The  Judge  at  the  trial 
having  ruled  that  this  letter  was  a 
privileged  communication,  and  that, 
there  being  no  evidence  of  express 
malice,  the  defendant  was  entitled  to 
a  verdict : — ffdd,  in  the  Exchequer 
Chamber,  on  a  bill  of  exceptions  to 
the  above  ruling,  that  the  communi- 
cation was  not  privileged,  and  that 
there  was  evidence  for  the  jury  of 
express  malice;  also,  that  in  deter- 
mining the  question  of  malice  the 
jury  might  look  at  the  libel  itself. 
Gilpin  V.  Fowler,  615 

LIQUIDATED  DAMAGES. 
See  Estopfel. 

LONDON  SMALL  DEBTS  ACT. 

(15  &  16  Vict,  a  Lxxvn.) 

See  Costs,  (3). 

LUNATIC. 

Liability  an  Contract. 

The  plaintiff  entered  into  a  writ- 
ten contract  for  the  purchase  of  cer- 
tain land  at  a  specified  price  from 
certain  persons,  vendors  thereof  on 
behalf  of  the  defendant,  on  the  tenns 
and  conditions  that  the  plaintiff 
should  forthwith  pay  a  sum  of  415^. 
as  a  deposit  on  the  purchase;  that 
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ihe  purcliaae  should  be  completed  by 
the  25th  of  Mareh,  1852  j  that  with- 
in four  weeks  after  the  contract  the 
vendors  should  deliver  to  the  plain- 
tiff an  abstract  of  title  to  the  pro- 
perty and  deduce  a  good  title  there- 
^  to;  that)  within  two  months  after 
the  delivery  of  such  abstract,  the 
plaintiff  should  deliver  to  the  vendors 
a  statement  of  any  objections  to  the 
title,  and,  if  no  objections  were  so 
delivered,  the  title  should  be  consi- 
dered as  accepted;  that,  on  payment 
of  the  residue  of  the  purchase-money 
on  the  said  25th  of  March,  the  ven- 
dors would  convey  the  premises  to 
the  plaintiff;  and  that,  if  the  plain- 
tiff ^ould  neglect  or  fail  to  comply 
with  these  conditions,  his  deposit- 
money  should  be  forfeited  to  the 
vendors.  The  plaintiff  paid  the  de- 
posit at  the  time  of  entering  into  the 
contract)  and  an  abstract  of  title  was 
afterwards  duly  delivered  to  him,  to 
which  no  objection  was  made.  At 
the  time  he  entered  into  the  contract 
he  was  a  lunatic,  and  incapable  of 
understanding  its  nature;  but  this 
the  defendant  did  not  know,  and  the 
contract  on  his  part  was  a  bon&  fide 
one: — Heldy  that,  as  the  contract 
was  entered  into  by  the  defendant, 
and  the  money  received,  fairly  and 
in  good  faith,  and  without  knowledge 
of  the  lunacy,  and,  so  &r  as  con- 
cerned the  deposit,  the  transaction 
was  completely  executed,  the  plain- 
tiff was  not  entitled  to  the  return  of 
the  money  so  deposited.  Beatcm  v. 
M'DarmeU,  309 

MALICE, 
^ee  Libel. 

MASTER  AND  SERVANT. 

The  defendant,  having  established 
smelting  works  at  Carthagena,  in 
Spain,  offered  to  employ  the  plaintiff 
as  foreman,  by  letter  containing  the 


following  passages: — ^1  should  re- 
quire you  to  enter  into  an  engage- 
ment to  remain  with  me  for  at  least 
three  years,  cU  my  option;  salaij 
250^.  per  annum.  I  ^ould  reijaire 
you  to  visit  some  of  the  best  smelt- 
ing works  in  England  before  you 
come  out."  The  plaintiff  accepted 
the  employment,  and  on  the  1st  of 
February,  1850,  proceeded  to  visit 
certain  smelting  works,  and  was  so 
occupied  until  the  15th,  when  he  de- 
parted for  Carthagena,  and  airived 
there  on  the  6th  of  March.  He  con- 
tinued in  the  service  of  the  defend- 
ant until  the  15th  of  February,  1851, 
when  he  was  discharged.  He  had 
been  paid  his  first  yearns  salaiy,  as 
commencing  on  the  1st  of  February, 
1850.  In  an  action  to  recover  the 
second  year's  saJaiy: — Hdd,  first, 
that  the  term  ''at  my  option,"  did 
not  enable  the  defendant  to  pot  an 
end  to  the  service  at  his  will,  but 
that  it  was  a  yearly  hiring,  with  an 
option  for  the  defendant  to  require 
the  plaintiff's  service  for  three  years, 
or  to  put  an  end  to  it  at  the  ex- 
piration of  the  first,  second,  or  third 
year.  Secondly,  that  the  service  and 
the  salary  commenced  when  the 
plaintiff  first  proceeded  to  visit  the 
smelting  works  in  England.  Ihum 
V.  PinU),  327 

MALICIOUS  PROSECUTION. 
See  Pleading,  II.  (2). 

MESNE  PROFITS. 
See  Common  Law  PB0GEDnBEAcr,(9). 

MEMORANDA,        14i,  301,  661 

MINERALS. 
See  Statute  of  Limitatioks^  (1). 

MINING  COMPANY. 
See  Bill  of  Exchange  (3). 


MORTGAOR 


NEOUOENOK 
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MONEY  HAD  AND  RECEIVED. 

iSee  IirsoLYBNT,  (3). 

LUNATia 

Tenancy  in  Gokmon. 

MORTGAGE. 

T.,  being  possessed  of  a  plot  of 
land  for  a  certain  term  of  years,  hj 
indenture  of  the  24ih  of  April,  1845, 
assigned  it  by  way  of  mortgage  to 
S.  aa  a  se<mrity  for  300^.  and  inter- 
est, 'with  a  power  of  sale  on  de&ult 
in  payment  on  a  certain  day.     By  a 
memorandum  of  the  same  date,  T. 
undertook  to  deposit  with  8.  a  lease, 
when  the  same  was  executed,  of  ano- 
ther plot  of  land,  as  a  further  and 
collateral  security  for  the  300Z.  and 
interest.     A  mill  and  other  buildings 
stood  partly  on  one  plot  of  land  and 
partly  on  the  other.     On  the  1 8th  of 
December,  1845,  the  lease  mentioned 
in  the  memorandum  was  granted  and 
deposited  with  S.     By  indenture  of 
the  2nd  of  Match,  1847,  T.  assigned 
a  moiety  of  the  entire  premises  to  A.; 
and,  on  the  20th  of  September,  1847, 
executed    an  assignment  of  all  his 
estate  and  effects  for  the  benefit  of 
his  creditors.     By  indenture  of  the 
31st  of  August,  1848,  8.  assigned 
both  plots  of  land,  mill,  and  build- 
ings to  the  defendant,  subject  to  the 
equity  of  redemption,  and  with  such 
power  of  sale  as  S.  possessed.     In 
April,  1852,  the  defendant  offered 
the  premises  for  sale  by  auction ;  and 
'    the  conditions  stated  (inter  alia)  that 
he  sold  as  mortgagee;  and  that,  as 
he  had  only  an  equitable  interest  in 
the  second  plot,  the  purchaser  should 
accept  such  title  as  he  was  able  to 
deduce  and  convey.      The  plaintiff 
became  the  purchaser  of  both  plots, 
but  refused  to  complete  the  purchase, 
on  the  ground  that  the  legal  estate 
in  the  second  plot  was  outstanding, 
and  might  be  used  adversely  to  him ; 


and  having  brought  an  action  to  re- 
cover back  the  deposit — JIdd,  that 
there  was  no  failure  of  oonaideratton, 
inasmuch  as,  first,  the  assignment  by 
T.  of  the  legal  estate  in  the  one  plot, 
and  memorandum  of  deposit  of  future 
lease  of  the  other  plot,  were  one  and 
the  same  transaction  and  security, 
and  the  lease,  when  deposited,  was 
subject  to  the  same  conditions,  in- 
cluding the  power  of  sale,  as  were 
contained  in  the  assignment,  and, 
consequently,  T.  would  not  be  enti- 
tled in  a  Court  of  equity  to  redeem 
the  second  plot:  secondly,  that,  by 
the  express  terms  of  the  conditions 
of  sale,  the  defendant  contracted,  with 
reference  to  that  plot,  to  sell  an 
equitable  interest  only.  Ashtoorth  v. 
MowMeyy  175 

MORTGAGOR  AND  MORT- 
GAGEE 

Ses  Distress. 

RiQHT  OF  Entry. 

MUSIC  LICENSE. 
See  Statutjs  (25  Geo.  2,  o.  36,  s.  2). 

NEGLIGENCR 
See  Contractor, 
The  plaintiff,  a  person  of  full  age^ 
contracted  with  the  defendant  to 
cany  certain  goods  for  her  in  Ids 
cart.  The  defendant  sent  his  servant 
with  the  cart,  and  the  plaintiff,  by 
the  permission  of  the  servant,  but 
without  the  defendant's  authority, 
rode  in  the  cart  with  her  gooda  On 
the  way,  the  cart  broke  down,  and 
the  plaontiff  waa  thrown  out  and  se- 
verely injured: — HM^  that,  as  the 
defendant  had  not  contracted  to  carry 
the  plaintiff,  and  as  she  had  ridden 
in  the  cart  without  his  authority,  he 
was  not  liable  for  the  personal  injuiy 
she  had  sustained.     I^go  v.  Nev^xjld^ 
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PATENT. 


NEW  TRIAL. 
See  Practice^  (5),  1. 

NIL  DEBET. 

/See  Set  Off,  (2). 

NON  DETINET. 
See  Tekanct  in  Common. 

NOTICR 

SeeJyvgtKBss. 

Railway  Compamtt,  (2). 

NOTICE  OF  ACTION. 

Under  8  &  9  Vict,  c.  87,  e.  117. 

By  the  8  &  9  Vict,  a  87,  s.  117, 
''  no  writ  shall  be  sued  out  against, 
nor  a  copy  of  any  process  served  upon, 
any  person  acting  under  the  direction 
of  the  Commissioners  of  Customs,  for 
anything  done  in  the  execution  of 
or  by  reason  of  his  office,  imtil  one 
calendar  month  after  notice  in  writ- 
ing.    Sect.    118   "provided  always, 
that  no  plaintiff  in  any  case,  when 
an  action  shall  be  grounded  on  any 
such  act  done  by  the  defendant,  shall 
be  permitted  to  produce  any  evidence 
of  the  cause  of  such  action,  except 
such  as  shall  be  contained  in  the  no- 
tice to  be  given  as  aforesaid." — Udd, 
that^  under  these  enactments,  it  is 
the  province  of  the  Judge  to  decide 
whether  notice  of  action  is  necessary; 
and,  for  that  purpose,  he  should  hear 
evidence  on  both  sides,  so  as  to  enable 
him  to  determine  whether  the  defend- 
ant was  an  officer  of  the  Customs, 
acting  by  reason  of  his  office,  and  un- 
der a  reasonable  belief  that  his  duty, 
as  such  officer,  required  him  to  act  as 
he  did.     Arnold  v.  Hamd,  404 

NOTICE  OP  TRIAL. 
See  Practice,  (3). 


OVERSEER. 
See  Bond,  (2). 

PATENT. 

See  CommonLawPbocedubeAct,(3> 
Estoppel. 

(1).  Conatrvction  of. 
The  plaintiff  took  out  a  patent  for 
'^  Improvements  in  the  manu&ctiTO 
of  candles,  and  in  apparatus  for  ap- 
plying light."     In  the  spedficatioii 
he  claimed,  first,  the  mode  of  manu- 
facturing candles  by  the  application 
of  peculiarly  formed  plaited  wicks; 
secondly,  the  mode  of  manufM^uring 
candles  by  the  application  of  two  or 
more  plaited  wicks,  so  disposed  that 
the  ends  always  turned  outwards; 
and  thirdly,  the  mode  of  applying 
lenses  to  lamps  in  order  to  ooncea- 
trate  and  conduct  a  portion  or  por- 
tions of  the  rays  of  light  to  a  distance." 
The  plaintiff  after  wwxls  entered  a  dis- 
claimer as  to  the  first  and  third  parte 
of  his  invention,  and  he  sued  the  de- 
fendant for  an  infringement  of  the 
second  part.    At  the  tnal,  the  plain- 
tiff produced  a  candle  purchased  of 
the  defendant,   the  wicks  of  which 
were  so  plaited  that  the  ends  always 
turned  outwards: — Held,   that    the 
patent  was  not  for  the  caudle  itself 
but  for  the  mode  of  manufiMsturing 
it;  and  that  the  mere  production  of 
a  candle  made  by  the  defendant^  in 
which  the  wicks  were  so  plaited  that 
the  ends  always  turned  outward^ 
was  no  evidence  of  an  infringement 
of  the  plaintiff's  patent     Palmer  v. 
Wagetaff,  494 

(2).  Novdty  of  InvenbUm. 
Case  for  the  infringement  of  a 
patent  for  "Improvements  in  the 
means  o^  and  in  the  apparatus  for, 
building  and  working  under  water." 
Plea,  ^  that  tae  invention  was  not  an 
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invention  of  a  certain  manner   of 
new  mannfacture.**    The  specification 
commenced  by  stating  that  the  in- 
vention related  **  to  means  and  ap- 
paratus for  working  under  water,  in 
order   to   produce  excavations   and 
building  foundations  of  light-houses," 
&c.    It  then  described  the  invention, 
which  consisted  of  an  iron  caissoon 
or  cylinder  divided  into  several  air- 
tight compartments  or  chambers,  in- 
to which  compressed  air  was  forced. 
This  caissoon  being  sunk  in  the  wa- 
ter, workmen  descended  and  exca- 
vated in  the  lowest  chamber,  untU 
the  caissoon  sunk   to  a   sufficiently 
solid    bottom,    when   the   chambers 
were  successively  filled  with  concrete, 
and  thus  the  caissoon  formed  part  of 
the  foundation  of  the  building.     The 
specification  claimed  ^'the  mode  of 
constructing  the  interior  of  a  caissoon 
in  such  manner  that  the  workpeople 
may  be  supplied  with  compressed  air, 
and  be  able  to  raise  the  materials  ex- 
cavated, and  to  make  or  construct 
foundations  and  buildings  as  above 
described."     It   appeared   from  the 
evidence  at  the  trud,  that  the  con- 
struction of  the  caissoon  and  use  of 
compressed  air  was  not  new,  but  the 
apparatus  had  never  been  applied  to 
excavations  under  water,  and  the  use 
of  the  caissoon,  as  part  of  the  per- 
manent structure,  was  novel     The 
Judge  told  the  jury,  that»  if  they  be- 
liev^  the  evidence,   the  invention 
was  not  an  invention  of  auy  manner 
of  new  manufacture,  and  that  they 
ought  to  find  a  verdict  for  the  defend- 
ants.    On  a  bill  of  exceptions  to  this 
ruling: — ffdd,  that,  as  the  claim  in 
the  specification  included  the  mode 
of  constructing  the  interior  of  a  cais- 
soon in  such  manner  that  workmen 
may  be  supplied  with  compressed 
air,  and  as  that  part  of  the  inv^tion 
was  not  new,  the  ruling  of  the  learned 
Judge  was  correct.   Busli  v.  Fox,  651 


(3).  Dejmdanfs  FaHiculars  o/Oi^ 
tiana. 

The  4lBt  section  of  the  15  k  16 
Yict  c.  83,  requires  the  defendant  in 
an  action  for  the  infringement  of  a 
patent  to  deliver  with  his  pleas  the 
particulars  of  any  objections  on  which 
he  means  to  rdy  at  the  trial;  and 
where  heintends  to  rely  upon  a  prior 
user  or  publication,  the  particulars 
must  state  the  place  or  places  at 
which,  and  in  what  manner,  the  in- 
vention hsB  been  used  or  published 
prior  to  the  date  of  the  patent ;  and 
in  the  absence  of  such  statement,  the 
defendant  will  be  precluded  from 
giving  evidence  of  such  prior  user  or 
publication.  The  plaintiff's  particu- 
lars of  breaches  cannot  l)e  called  in 
aid  of  the  defective  particulars  of 
objection.     PalfMr  v.  Cooper^      231 

PAUPER 

The  defendant,  who  was  claimant 
in  a  Chancery  suit,  in  March,  1851, 
retained  the  plaintiff  an  attorney,  to 
conduct  it  upon  the  ordinary  terms. 
In  July  an  order  was  obtained  from 
the  Master  of  the  Rolls,  by  which  the 
defendant  was  made  a  pauper.  In 
December  following,  an  onier  was 
obtained  from  the  Master  of  the 
Rolls,  by  which  the  claimant  was 
dispaupered  from  the  31st  of  October 
preceding: — Edd,  that  the  order  of 
December  operated  between  the  par- 
ties only  to  the  Chanceiy  suit,  and 
not  as  between  attorney  and  client; 
and  therefore  that  the  attorney  was 
not  entitled  to  charge  for  services 
rendered  by  him  whilst  the  first  order 
was  in  force,  viz.  between  July  and 
December. 

Hdd^  also,  that  the  attorney  was 
entitled  to  recover  for  payments  made 
to  the  law  stationer  for  parchment 
and  paper,  but  not  for  copying. 

HeU  also,  that  he  could  not  re« 
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cover  for  oonnael's  fees  which  had  not 
been  paid.     Holmes  y.  Pevmey,    584 

PAYMENT  INTO  COURT. 
See  JuDO£'s  Ordeb,  (2). 

PENAL  ACTION. 
See  Statute  25  Gbo.  2,  a  36,  b.  2. 

PLEADING. 
See  ADiinnsTRATiON  Bond. 

AOREEHENT,  (1). 

Biu.  OF  Exchange,  (5). 

CoifMON  Law  Prooedubs  Acrr,  (3). 

County  Court,  (6). 

Distress. 

Estoppel. 

Execution. 

Fraud. 

Insolvfnt,  {Y). 

Statute  of  Limitations,  (1). 

Set  off,  (1). 

Tenancy  in  Common. 

I.  Declaration. 

(1).  Miedeecri^ffUon  of  Confyrckct, 

A  declaration  stated  that,  in  con- 
sideration that  the  plaintiff  would 
enter  the  service  of  the  defendant  as 
a  commercial  traveller  fbr  one  year, 
the  defendant  agreed  to  employ  the 
plaintiff  in  that  capacity  at  a  yearly 
salary,  and  to  continue  him  in  such 
service  for  one  whole  year.  Breach, 
that  the  defendant  wrongfully  dis- 
missed the  plaintiff  before  die  expirsr 
tion  of  the  year.  Plea,  non-assump- 
sit. At  the  trial  it  appeared,  that, 
by  the  usage  of  trade,  such  a  yearly 
hiring  might  be  put  an  end  to  by 
either  party  giving  three  months 
notice : — Hdd,  that  the  contract  was 
incorrectly  described  in  the  declara^ 
tion,  and  that  the  objection  was 
properly  raised  by  the  plea  of  non- 
assumpsit.     Afetzner  V.  BoUon,     518 


(2).  Oeneral  AUegoHm  o/PerJbrm^ 
once, 

A  declaration  stated,  that  the  de- 
fendant  had  contracted  to  sell,  and 
the  plaintiff  to  purchase  and  accept 
from  the  defendant,  a  lai^e  quantity 
of  iron,  dec,  and  ''the  plaintiff  avBrs 
performance  of  all  conditions  prece- 
dent, and  that  all  things  have  been 
done  and   happened  to   entitle   the 
plaintiff  to  have   and   receive  the 
whole  of  the  said  quantity  of  iron;* 
and  that  although  the  defendant  had 
delivered  a  part  of  the  said  iron,  and 
that  although  a  reasonable  time  had 
elapsed,   and  although  the  plaintiff 
was  ready  and  willing  to  accept  and 
receive  the  residue  of  the  iron,  of 
which  the  defendant  had  due  notice^ 
yet  the  defendant  had  not  delivered 
the  residue  of  the  said  iron  in  pur- 
suance of  the  said  contract: — ffeid, 
on  demurrer,  that  the  general  all^a- 
tion  of  performance,  and  of  all  things 
having  happened  to  entitle  the  plain- 
tiff to  receive  the  whole  of  the  iron, 
contained  a  sufficient  statement  that 
the  plaintiff  was  ready  and  willing  to 
pay  for  the  residue  of  the  iron  on  de- 
livery.    Bentley  v,  DaweSy  666 

(3).  Averment  negativing  Exceptiane, 

In  an  action  for  the  breach  of  a 
charterparty  of  affreightment  by  the 
freighters  against  the  owner  of  the 
vessel,  the  declaration  stated,  that  it 
was  agreed  by  the  parties  to  the 
charterparty,  that  the  Yessel  should 
proceed  with  aU  oonveniont  speed  to 
S.  H.,  and  there  load  a  cargo  of  coali^ 
and  therewith  proceed  to  L.,  and  de- 
liver the  cargo  at  a  safe  wha^  a  cer- 
tain amount  of  freight  being  payable 
per  ton  Wia  cust  of  Ood,  the  Queers  s 
enemies,  fire,  and  ail  and  every  other 
dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  tohatever 
nature  <md  kind  during  the  said  voy- 
age alioays  excepted)  that  the  charter- 


PLEADING. 


799 


party  ahonld  be  in  force  for  mx  sac- 
cessiYe  voyages ;  and  that  they  should 
be  made  not  later  than  the  last  day 
of  February,  1853.  The  declaration 
then  averred  that  the  plaintiflb  did 
all  things  necessary  to  be  done  on 
tbeir  part  to  entitle  them  to  have  six 
Buooessive  voyages  performed  under 
the  charterparty;  and  that  they  had 
always  beenready  and  willing  to  do  all 
things  required,  yet  the  vessel  did  not 
make  six  successive  voyages  asagreed ; 
and  that  the  defendant  would  not  per* 
mit  the  said  vessel,  for  the  fourth  suc- 
cessive time,  or  for  any  time  except 
three  times  after  the  making  of  the 
charterparty,  to  proceed  to  S.  H.,  and 
there  to  load  a  cargo  of  coals  on 
board.  Plea,  that,  aBier  the  making 
of  the  charterperty,  and  before  the 
alleged  breach,  the  last  day  of  Feb- 
ruary had  expired: — EM,  on  de- 
murrer, first,  that  the  plea  was  no 
answer  to  the  action;  and  secondly, 
that  the  declaration  was  good,  si- 
though  it  did  not  contain  any  aver- 
ment negativing  the  &ot  of  the  de- 
fendant being  within  any  of  the  ex- 
ceptions contained  in  the  charterparty; 
and  that,  if  the  defendant  relied  upon 
such  &ct,  he  was  bound  to  plead  it. 
Wheeler  v.  Bavidge,  668 

(i).  Common  Money  ComU. 

The  breach  of  an  agreement  to 
carry  goods  in  consideration  of  the 
carriage  of  other  goods,  which  is  exe- 
cuted by  the  carriage  of  the  goods, 
does  not  support  a  common  money 
count,  stating  that  the  defendant  is 
indebted  in  a  certain  sum  of  money 
to  the  plaintiff  for  the  carriage  of 
goods  at  his  request.  BracegireRe  v. 
Hinke,  361 

II.  Plea. 

(1).  To  Action  on  Bond, 

To  an  action  upon  a  common  money 
bond,  the  defendant  pleaded  <<  that. 


after  the  alleged  daim  aocraed,  and 
before  this  suit,  an  agreement  by  deed 
was  made  by  and  between  the  plain- 
tiff and  the  defendant  and  divers  other 
persons,  and  sealed  with  the  seal  of 
the  plaintiff;  and  it  was  agreed  by 
the  said  agreement,  that  the  said 
agreement  might  be  pleaded  by  the 
defendant  in  bar  to  all  demands  and 
proceedings  with  respect  to  the  al- 
leged claunf — Held,  on  demurrer, 
tlukt  the  plea  was  bad.  Wilson  v. 
Braddyl,  718 

(2).  JudgTMnt  recovered  for  the  same 
Treepaaees. 
To  an  action  for  a  malicious  pro- 
secution on  a  charge  of  felony,  with- 
out any  reasonable  or  probable  cause, 
whereby  the  defendant  had  £Edsely, 
&c.  caused  the  plaintiff  to  be  impri- 
soned, and  indicted  and  tried  on  the 
said  charge;  the  defendant  pleaded, 
that)  before  this  action,  the  plaintiff 
had  brought  an  action  of  trespass 
against  the  defendant  for  assault  and 
fiedse  imprisonment  upon  a  &ilse  asser^- 
tion,  that  the  plaintiff  had  committed 
felony,  to  which  action  the  defendant 
had  pleaded,,  first,  not  guilty;  and 
secondly,  a  plea  justifying  sndi  asser- 
tion as  true;  and  that,  thereupon, 
the  defendant  committed  the  said 
supposed  trespass,  by  giving  the 
plaintiff  into  the  custody  of  a  police 
officer;  to  which  pleas  the  plaintiff 
had  replied,  by  joining  issue  on  the 
first,  and  by  replying  de  injurii  to 
the  second,  <kc.;  that  that  cause  was 
tried  before  a  Judge  and  jury;  and 
that  the  learned  Judge  then  directed 
the  jury  to  take  into  their  considera- 
tion,  whether  the  defendant  had  ao- 
cused  the  plaintiff  with  having  com- 
mitted the  said  felony^  and  whether 
he  had  made  the  said  charge  falsely, 
dec,  and  without  any  probable  <Jcc. 
cause,  and  whether  he  had  so  &lsely 
and  maliciously,  ifcc.  committed  the 
said  grievances  complained  of  in  this 
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action;  that  the  jury  found  a  verdict 
for  tbe  plaintiff,  and  they  assessed 
ihe  damages  at  125L,  for  which  judg- 
ment was  signed.  The  plea  then 
proceeded  to  state,  that  the  several 
imprisonments  in  this  action  are  the 
same  as  those  in  the  former  action; 
and  that  all  the  said  grievances  in 
this  action  were  directed  by  the 
Judge  to  be  taken  into  consideration 
by  the  juiy  in  the  first  action;  and 
that  they  were  taken  into  their  con- 
sideration; and  that  they  are  the 
same  damages  in  respect  of  which  and 
on  occasion  whereof  the  said  damages 
were  given  by  the  jury  in  the  first 
action: — Held,  that  the  causes  of  ac- 
tion were  perfectly  distinct  and  dif- 
ferent, and  that  the  plea  was  bad. 
Guest  V.  Warren^  379 

PRACTICR 

See  Arrest. 

CommonLaw  Procedure  Act,  (3). 

Judge's  Order,  (2). 

Statute  (25  Geo.  2,  c.  36,  s.  2.) 

(1).  Secwrilyfar  Costa. 

1.  A  plaintiff,  who  is  in  prison 
under  sentence  of  transportation,  is 
bound  to  give  security  for  costs. 
Barrett  v.  Power,  338 

2.  An  action  was  brought  by  an 
attorney  employed  by  an  executrix, 
who  was  a  feme  covert,  in  the  name 
of  the  husband  and  wife.  The  plain- 
tiffs lived  apart,  and  the  husband 
deposed,  that  the  action  was  brought 
without  his  authority,  and  that  he 
was  convinced  that  the  wife  would 
apply  the  debt,  if  recovered,  to  her 
own  use;  but  this  was  denied  on  the 
part  of  the  wife.  The  Court  stayed 
the  proceedings  until  security  for 
costs,  to  the  satisfaction  of  the  Mas- 
ter, ^ould  be  given  to  the  husband. 
Procter  v.  Brotherton,  486 

(2).  Misconduct  of  JfM^. 
In  an  action  for  seizing  and  im- 


pounding the  plaintiff's  cow,  the  evi- 
dence at  the  trial  was  oonflictiiig,  and 
a  verdict  was  returned  for  the  pJain- 
tiff,  with  10^.  damages.  TheJadgewas 
dissatisfied  with  the  verdict,  and  the 
Court  {P(Mock,  C.  B.,  Park»,  R,  and 
Plattf  B.,  dissentiente  Martin,  Bw), 
granted  a  new  trial  on  affidavits^  one 
of  which  stated,  that  the  deponent,  at 
a  public  house,  before  the  larial  was 
concluded,   heard  the  jurymen  dis- 
coursing among  themselves  on  the 
subject  of  the  cause,  and  that  one  of 
them  said  to  one  of  his  fellovra,  **  The 
parson  (meaning  the  defendant)  will 
get  served  out;"  and  anotho-  of  the 
jurymen  said  to  one  of  his  fellows, 
'*  You  will  be  for  the  parson."     Two 
persons  (one  of  whom  had  been  ex- 
amined at  the  trial)  also  deposed  tiiat 
they  would  not  believe  the  plaintiff's 
principal  witness  on  his  oath.    AUum 
V.  Baultbee,  738 

(3).  I^otioe  and  Writ  o/TriaL 

A  defendant  having  obtained  time 
to  plead,  taking  short  notice  of  trial, 
"  if  necesstxry^  before  the  sheriff,  on 
the  5th  of  August  delivered  two  pleas^ 
and  on  the  10th  the  plaintiff  joined 
issue  on  those  pleas.  On  the  foUow- 
ing  day  the  plaintiff  delivered  the 
issue  with  notice  of  trial  before  the 
sheriff  on  the  18th.  The  writ  of 
trial  was  to  try  the  ^issue^  joined: 
—Heldy  first,  that  the  writ  of  trial 
was  not  irregular;  secondly,  that  the 
notice  of  triid  was  sufficient.  Flowers 
V.  Welch,  272 

(4).  Right  to  challenge  Jury. 

The  right  to  challenge  the  jury, 
whether  it  be  a  common  or  a  special 
jury,  peremptorily  and  without  causey 
does  not  exist  in  civil  addons.  Creed 
V.  Fisher,  472 

(6).  New  Trial  where  Damages  eao- 
oessive. 
The  Court  will  not  grant  a  new 
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trial  on  the  ground  that  the  damageB 
are  excessive^  unleus  it  is  very  mani- 
fest that  the  jniy,  in  aeseesing  the 
damages,  have  either  been  actuated 
by  an  improper  motive  or  that  they 
have  proceeded  upon  a  wrong  prin- 
ciple.    Creed  v.  Fisher,  473 

PRIVILEGED  COMMUNICA- 
TION. 

See  Libel. 

PROHIBITION. 
See  CouuTT  Coubt,  (1),  2. 

PROMISSORY  NOTE. 
See  Bill  of  Exghamob,  (I). 

HUSBAKD  AND  WiFB. 

Statute  of  Limitatioks,  (8). 

PUBLIC  HEALTH  ACT. 
(11  &  12  Vict,  c  ©3.) 

The  "Public  Health  Act^"  11  & 
12  Vict.  c.  63,  which  creates  local 
boards  of  health  for  particular  dis- 
tricts, by  section  85  empowers  the 
local  board  to  enter  into  such  con- 
tracts as  are  neceesaiy  for  carrying 
the  Act  into  execution;  and  the  con- 
tract, when  exceeding  10^,  is  to  be 
under  the  common  sed  of  the  board, 
and  to  specify  the  work;  price,  &o. ; 
and  every  contract  so  entered  into  is 
binding  upon  the  board,  provided 
"  that^  before  contracting  for  the  exe- 
cution of  any  works  under  the  pro- 
visions of  this  Act,  the  said  local 
board  shall  obtain  fh)m  the  surveyor 
an  estimate  in  writings  as  weU  of  the 
probable  expense  of  executing  the 
work  in  a  substantial  manner  as  of 
the  annual  expense  of  repairing  the 
same;  also,  a  report  as  to  the  most 
advantageous  mode  of  contracting, 
that  is  to  say,  whether  by  contract- 
ing only  for  the  execution  of  the  work 
or  for  executing  and  also  maintaining 
the  same  in  repair  during  a  term  of 


years,  or  otherwise.  By  section  37, 
the  surveyor  is  to  be  appointed  by  the 
local  board.  By  section  86,  for  ex^ 
pensee  incurred  or  to  be  incurred  by 
the  local  board  for  works  done  under 
the  Act,  the  board  is  to  levy  a  rate  in 
the  district  benefited  or  to  be  bene- 
fited thereby.  And  by  section  87,  a 
separate  account  is  to  be  kept,  to  be 
called  the  "  district  fund  account,"  to 
be  applied  to  carrying  the  Act  into 
execution.  By  section  140,  persons 
acting  in  the  execution  of  the  Act 
are  not  to  be  personally  liable : — Held, 
that  the  matters  mentioned  in  the 
proviso  to  the  85th  section  are  direct- 
ory only  as  respects  contracts  entered 
into  by  the  board  with  third  parties; 
and  therefore,  that  a  contract  under 
seal  entered  into  between  the  board 
and  a  third  party  for  the  execution  of 
certain  works  was  valid,  although  no 
estimate  or  report  bv  the  surveyor 
had  been  previously  obtained. 

Held,  also,  that  an  action  lay  upon 
the  deed  itself  lor  non-payment  of 
the  sum  agreed  thereby  to  be  paid« 
and  that  the  phuntifiT  was  not  driven 
to  seek  his  remedy  by  mandamus  or 
bill  in  equity,  or  by  any  such  col- 
lateral proceeding.  NomM  v.  Mayor 
Ac.  of  Worceeter,  457 

EtAILWAYS  CLAUSES  CONSO- 
LIDATION ACT. 
(8&9V1OT.  a  20). 
See  Railway  Cokpaky,  (3). 

RAILWAY  COMPANY. 

See  AoREEiCENT,  (2). 
Bond,  (3). 
CoMPAKiEB  Clauses  Consouda- 

TioN  Act. 
Elbotbio  TsLBaBAPH  Company. 

(1).  LiahHUyfor  Injury  to  ServamZ. 
The  plaintiff,  who  was  m  the  em- 
ployment of  the  defendants^  a  Rail- 
way Company,  his  duty  being  to  at- 
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tachthe  caniagee  of  the  luggage  trains 
to  the  locomotive  engine,  was  thrown 
under  the  carriages,  and  severely  in- 
jured. There  was  evidence  that  the 
Company's  staff  for  the  performance 
of  this  work  was  not  sufficient,  but 
the  plaintiff  had  been  employed  in 
this  particular  service  for  several 
months  prior  to  the  accident,  and 
had  not  made  any  complaint  on  the 
subject  to  the  Company : — Hdd,  that 
the  Company  was  not  liabl& 

Under  such  circmnstances,  it  is  not 
a  question  for  the  jury  whether  the 
number  of  servants  employed  by  the 
Company  is  sufficient  for  the  per- 
formance of  the  work.  Skipp  v.  The 
Eastern  Counties  Bailway  Compcmt/, 

223 

(2)  Notice  umder  68^  section  of  Lands 
Clauses  Consolidation  Ad,  8  d^  9 
Vict.  c.  18. 

The  plaintiff's  messuages  being  in- 
juriously affected  by  the  worlra  of 
*•  The  Blackburn  Railway  Company," 
he  served  the  secretary,  at  their  of- 
fice, with  a  notice  containing  the  par- 
ticulars required  by  the  68th  section 
of  the  8  4&  9  Vict.  c.  18,  but  addressed 
to  ''The  Blackburn  and  Clitheroe 
Railway  Company:" — Held,  that  the 
notice  was  sufficient.  JSasthcnn  v. 
The  Blackburn  RaiUoay  Company, 

758 

(3).  Lease  of  Line,  and  Reservation 
of  Graduated  Scale  of  Payments  as 
ToUr— Equality  of  Toll, 

A  bon4  fide  agreement  by  deed 
was  executed  by  the  plaintiffs  and 
the  defendants,  two  Railway  Com- 
panies. This  deed  redted  that  the 
plaintiffs'  railways  intersect  a  certain 
coal  field,  and  that  the  defendants' 
railway  communicates  with  it  near 
D. ;  that  certain  agreements  had 
been  made  betwen  the  two  Com- 
panies for  working  each  other's  lines; 
and  the  defendants,  being  desirous  to 


make  other  arrangements  for  the  pis- 
sage  of  their  engines  and  waggons 
over  the  railways  of  the  plain6&  for 
the  purpose  of  carrying  coal,  qmn 
payment  of  a  graduated  toll  in  pro- 
portion to  the  quantity  of  coal  car- 
ried, had  applied   to  and  reqaested 
the  plaintiffii  to   enter  into  ftoiher 
arrangements;     but   the    plaintiflk 
whose  railways  were  largely  used  for 
the  carriage  of  coal,  which  formed  an 
important  branch  of  their  revenues, 
being  apprehensive  that  sach  anange- 
ment  might  injuriously  affect  both 
their  coal  traffic  and  general  traffic^ 
had  declined  to  accede  to  such  re- 
quest unless  they  should  be  goann- 
teed  from  any  injury  present  or  fu- 
ture thereupon ;  and  that  the  Com- 
panies,  being  unable   to  determine 
upon  any  fixed  rate  of  toll  by  which 
that  result  could   be  secured,   had 
agreed  to  enter  into  the  contract  con- 
tained in  the  deed  for  the  passage 
over  the  plaintifis'  railways  of  the  en- 
gines and  wagons  of  the  defendants 
for  the  purpose  of  coal  traffic,  on  pay- 
ment of  the  fluctuating  toll  thereajfkr 
mentioned.    The  deed  then  provided, 
first,  that  the  defendants  mighty  for 
twenty-one  years  from  the  lat  of 
July,  1851,  pass  over  the  railwapof 
the  plaintifl^  and  have  free  use  of 
their  works  and  conveniences^  inih 
engines  and  waggons,  for  the  parpose 
of  carrying  coal ;  secondly,  tlutt  sadi 
passage  should  be  had  and  made  on 
payment  of  the  tolls,  and  under  soch 
restrictions  and  conditions  as  were 
thereafter  mentioned,  that  is  to  ssj, 
when   the  quantity  of  coal  carried 
over  any  part  of  the  plaintiflfe'  rail- 
ways to  the  defendants'  railway,  and 
thence   to   certain    specified  places, 
should  not  amount  to  125,000  tons 
in  the  period  of  six  calendar  months, 
commencing  upon   the   Ist  day  of 
July  or  Ist  day  of  January,  and  end- 
ing on  the  3 1st  day  of  December  or 
30th  day  of  June,  during  the  said 
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term  of  twenty-one  years,  then  the 
defendants  would  pay  to  the  plaintilTs 
such  toll  for  such  passage  for  such 
period   of  six    calendar  months   as 
would,  with  any  clear  profit  which 
might  be  made  by  the  plaintiffs  be- 
fore the  same  period,  after  payment 
of  all  annual  and  half  yearly  charges 
for  interest  and  out-goings,  and  all 
expenses  of  management   or  other- 
wise, be  sufficient  to  enable  the  plain- 
tiffs to  pay  such  dividends  as  might 
become  pa3rable   in  respect  of  any 
guaranteed  or  preference  stock  of  the 
plaintiffs  already  issued  or  hereafter 
to  be  issued  with  the  consent  of  the 
defendants,  and  also  a  dear  net  divi- 
dend at  the  rate  of  3^.  per  cent,  per 
annum  for  such  period  of  six  calen- 
dar months  upon  the  ordinary  capital 
stock  for  the  time  being  of  the  plain- 
tiff; and  when  the  quantity  of  coal 
for  any  such  period  of  six  calendar 
months  should  exceed  12*5,000  tons 
and  not  150,000  tons,  sudi  sum  as 
would  make  up  in  manner  before 
mentioned  the  dividend  upon  the  pre- 
ference stock  and  3Z.  bs.  per  cent 
upon  the  ordinaiy  stock;  and  when 
the  quantity  of  coal  during  the  like 
period  of  six  calendar  months  should 
exceed  150,000  tons  and  not  175,000 
tons,  such  sum  as  would  make  up  in 
like  manner  the  dividend  upon  the 
preference    stock  and   SI,    10«.   per 
cent,  upon  the  ordinary  stock;  and 
so  on  progressively  up  to  the  carriage 
of  upwaids  of  400,000  tons  during 
any  such    period    of   six    calendar 
months,  in  which  case  the  defendants 
were  to  pay  the  plaintiffs  such  sum 
as,  together  with    the  clear  profits 
made  by  the  plaintiffs  during  the 
same  |)eriod,  would  pay  the  dividends 
upon  the  preference  stock  and  61.  per 
cent  upon  the  ordinary  stock.     The 
deed  then  went  on  to  provide  with 
respect  to   the   calculations  of  the 
number  of  tons,  kc,  and  that  if  the 
payment  made  by  the  defendants  for 


any  period  of  six  months  once  made 
up  4/.  10«.  per  cent,  upon  the  ordin- 
ary stock  of  the  plaintiff  it  should 
never  otherwise  reoeda 

In  an  action  upon  this  deed  for 
tolls  for  the  use  of  the  plaintiffs* 
line  i—JIdd,  per  Porifce,  B.,  and  FUUt, 
B„  that  the  contract  was  not  ultra 
vires,  but  one  which  the  Companies 
were  competent  to  enter  into,  and 
valid  in  law. — Pollock^  0.  B.,  dubi- 
tante;  and  Martin^  B.,  dissentienta 
The  South  Yorkshire  Railway  and 
River  Dim  Company  v.  The  Great 
Northern  Railway  Compam^y,         55 

Held,  on  error,  affii*ming  the  judg- 
ment of  the  Court  below,  that,  in  an 
action  upon  this  deed  for  tolls  for 
the  use  of  the  plaintiffs'  line,  the  con- 
tract was  not  objectionable  as  being 
ultra  vires,  but  that  it  was  one  which 
the  companies  were  competent  to  en- 
ter into,  and  valid  in  law.  The  Great 
Northern  Railway  Company  v.  The 
South  Yorkehvre  Raiko<»y  and  Biver 
Du/n  Compcmy^  642 

(4).  EqaodUy  qf  ToU. 

The  14th  section  of  the  special 
Act  of  the  Great  Northern  Rulway 
Company,  13  k  14  Vict.  c.  Ixi.,  em- 
powers the  Company  to  charge  for 
the  carriage  of  small  parcels  any  sum 
which  they  may  think  fit.  And  by 
the  90th  section  of  the  Bailways 
Clauses  Consolidation  Act,  8  <&  9 
Vict.  c.  20,  which  is  incorporated  in 
the  special  Act,  after  reciting  that  it 
is  expedient  that  the  Company  should 
be  enabled  to  vary  the  toUs  upon 
the  railway,  so  as  to  accommodate 
them  to  the  circumstances  of  the 
traffic,  but  that  such  power  of  vary- 
ing should  not  be  used  for  the  pur- 
pose of  prejudicing  or  favouring  par- 
ticular parties,  &c.,  empowers  the 
Company  to  vary  the  tolls,  provided 
that  all  such  tolls  be  at  all  times 
charged  equally  to  all  persons,  and 
after  the  same  rate  in  respect  of  all 
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pasBengers,  and  of  all  goods,  &c., 
conveyed  or  propelled  by  a  like  car- 
riage or  engine,  passing  only  over 
the  same  portion  of  the  line  of  rail- 
way under  the  same  drcumstaneesj 
and  no  reduction  or  advance  in  any 
such  tolls  shall  be  made,  either  di- 
rectly or  indirectly,  in  £avoar  of  or 
against  any  particular  company  or 
person  travelling  upon  or  using  the 
railway: — Hdd^  that  the  Company 
were  bound  to  charge  the  public 
alike;  and,  therefore,  that  the  fiict  of 
a  party  using  their  line  being  a  com- 
mon carrier  did  not  justify  the  Com- 
pany in  charging  him  more  than  the 
rest  of  the  public.  Orcuch  v.  Ths 
Oreat  Norikem  RMway  Company  ^ 

556 

(5).  MUeagB  ToU. 

By  an  agreement  made  between 
<'  The  Manchester,  Bolton,  and  Bury 
Railway  Company,"  and  "  The  Buiy 
and  Rossendale  Railway  Company,"  it 
was  agreed — "  first,  that  they  would 
mutuflJly  concur,  at  the  expense  of 
the  Bury  and  Rossendale  Company, 
in  obtaining  an  Act  of  Parliament 
for  a  line  of  railway  from  the  Man- 
chcHter  and  Bolton  Railway  to  Bury 
and  Rawtenstall ;  secondly,  that  the 
Bury  and  Rossendale  Railway  Com- 
pany should  have  the  use  of  the  Man- 
chester and  Bolton  Company's  station 
at  Salford,  but  not  to  impede  the 
Manchester  and  Boltcm  Compan/s 
traffic,  paying  such  charge  for  such 
requisite  additional  accommodation 
to  the  same,  arising  from  the  traffic 
of  the  Bury  and  Rossendale  Company, 
as  any  three  indifferent  persons,  to 
whom  it  should  be  referred  in  the 
usual  way,  should  determine;  third- 
ly, that  the  traffic  of  the  Manchester, 
Bury,  and  Rossendale  Company,  whe- 
ther of  passengers,  merchandise,  or 
coal  (that  is,  traffic  using  both  lines 
or  any  portions  thereof),  between  Sal- 
ford  and  Rawtenstall,  or  any  points 


intermediate  to  these^  should  be  cu- 
rled on,  as  respects  engine-power  and 
carriages,  clerks  and  porters,  and  ail 
other  expenses  (except  the  mamten- 
ance  of  the  Manchester  and  Bolton 
Railway),  at  the  oostB  and  chai^ge  of 
the  Bury  and   RodBendale  Railway 
Company,  who  shoold   pay  to  tk 
Manchester    and    Bolton    Bailwaj 
Company,  for  the  use  of  their  milvay 
and  in  respect  to  the  traffic  therem 
^)ecified,  a  pro  ratd  proportion  (ac- 
cording to  the  distance  passed  oyer 
the  two  lines  respectively),  of  all  and 
singular  the  gross  rate^  tolH  and 
proceeds  arising  from  the  said  traffic^ 
with  this  proviso,  that  nothing  there- 
in contained  nor  elsewhere  proTided 
should  authorise  the  Man<Afflter  and 
Bolton  Railway  Company  to  reoeiTC^ 
for  the  use  of  their  railway  between 
the  point  of  junction  of  it  with  the 
Bury  and  Rossendale  Railway  and 
Salford,  for  a  greater  distance  than 
half  the  length  between  such  point 
of  junction  and  the  terminus  of  the 
Manchester  and  Bolton  Railwiay  at 
Salford;  nevertheleflR,the Mancfaoster 
and  Bolton  Railway  Company  should 
be  entitled  to  charge,  for  the  use  (/ 
such  portion  of  their  railway,  for  a 
length  of  two  miles  at  the  least'* 
After  the  making  of  this  agreement 
the  Manchester,  Beaton,  and  Boiy 
Railway  Company  was  incorpoiated 
with  the  Manchester  and  Leeds  Bail- 
way  Company,  and  ultimately  became 
''  The  Lancashire  and  Yorkshire  Bail- 
way  Company,"  and  the  Bory  and 
Rossendale   Railway  Company  he- 
came  *<The  Manchester,  Btuy,  voA 
Rossendale  Railway  Company,"  and 
having  been  extended  to  certa^  other 
places  became  <^The  East  Lancashire 
Railway'  Company;"  and  by  subse- 
quent Acts   of  Parliament  certain 
other    railways    were    inoorpomted 
with  it,  so  as  to  form  an  extensive 
line  of  railway.     A  special  verdict 
having  found  that  the  length  of  ^^ 


RAILWAY  COMPANY. 


RIGHT  TO  SUPPORT,  &c.  805 


Manchester,  Bolton,  and  Bury  Rail- 
wtkj,  from  the  station  at  SaJford  to 
its  point  of  junction  with  the  Man- 
chester, Burj,  and  Rossendale  Rail- 
way at  Clifton,  was  four  miles  and 
no  more : — Hdd,  in  the  Exchequer 
Chamber  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that 
the  right  of  the  East  Lancashire 
Railway  Company  to  use  the  railway' 
of  the  Lancashire  and  Yorkshire 
Railway  Company  was  extended  to 
all  traffic  passing  over  the  original 
line  of  the  forma:  from  or  to  the 
points  named,  whether  its  transit 
commenced  or  ended  in  any  part  of 
that  line,  or  whether  it  came  from  or 
went  to  any  station  upon  any  part  of 
the  new  and  extension  lines;  but  that 
the  pro  rat&  proportion  of  toll  payable 
was  to  be  calculated  according  to  the 
distance  passed  over  the  two  original 
lines  spediied  in  the  agreement  The 
Ecut  Lancashire  RMway  Company 
V.  The  Lancashire  and  Yorkshire 
BaUtDay  Companyy  591 

RECEIPT. 
See  Lanblobd  and  Tenaitf. 

RECORD. 

See  EviDSNCE  (2). 
REGULA  GENERALIS,  286. 

RENT. 
See  Arbitbatiok,  (3). 
Distress. 
Laiidlobd  ajstd  TEKAirr. 

REPLEVIN. 
6^  Distress. 

RIGHT  OF  ENTRY. 

L  By  indenture  of  the  31st  of 
March,  1852,  E.  H.  demised  to  B. 
for  ninety-nine  years  a  piece  of  land 
and  foiur  unfinished  dwelling  houses; 
and  B.  covenanted  that  he  would,  on 
or  before  the  25th  of  June,  1852, 


finish  the  dwelling  houses  under  the 
direction  and  to  the  satis&ction  of 
the  Burveyw  of  B.  H.:  Provided 
that,  if  default  should  be  made,  it 
should  be  lawful  for  K  H.  ''  into  the 
demised  premises,  or  any  part  there- 
of in  the  name  of  the  whole,  and  re- 
possess, retain,  and  enjoy  the  same 
as  of  his  former  estate."  By  a  sub- 
sequent indenture  of  the  same  date, 
B.  mortgaged  the  premises  in  ques- 
tion to  the  plaintiff  By  indenture 
of  the  30th  of  July,  1852,  between 
R  H.  of  the  one  part,  and  the  de- 
fendant of  the  other  part,  reciting 
that  E.  H.  had  entei*ed  into  several 
underleases  affecting  the  said  pre- 
mises, the  particuli^  of  which  were 
known  to  the  defendant,  E.  H.  as- 
signed to  the  defendant  the  said 
leasehold  premises,  ''and  all  the  es- 
tate, right,  title,  and  interest  of  him 
the  said  E.  H.  in,  to,  or  out  of  the 
said  premises,"  for  the  residue  of  the 
term  of  years  granted  by  the  afore- 
said indenture  of  lease,  subject  never- 
theless to  the  underleases  therein  re- 
ferred to.  B.  did  not  complete  the 
houses  on  the  25th  of  June,  1852,  and 
no  surveyor  was  appointed.  In  July, 
1 852,  B.  gave  up  possession  of  the  pre- 
mises to  the  defendant.  The  plaintiff 
having  brought  ejectment  as  mortga- 
gee : — ffeldy  in  the  Exchequer  Club- 
ber, that,  assuming  there  was  a  suffi- 
cient clause  of  re-entry,  and  also  a  for- 
feiture, of  which  E.  H.  might  have 
availed  himself,  the  indenture  of  as- 
signment did  not  shew  any  intention, 
or  use  sufficient  words,  to  pass  a 
right  of  entry  to  the  defendant,  even 
if  such  a  right  is  assignable  under 
the  8  &  9  Vict.  c.  106,  s.  5,  which, 
eemhlej  it  is  not.  Hu/rU  v.  Eemnant,  635 

RIGHT   TO    SUPPORT    FROM 
NEIGHBOURING  HOUSE. 

See  Contractor. 

Where  several  houses  belonging  to 
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the  same  owner  are  built  together^  so 
that  each  requires  the  mutual  sup- 
port of  the  neighbouriug  house,  and 
the  owner  parts  with  one  of  the  houses, 
the  right  to  such  mutual  support  is 
not  thereby  lost;  the  legal  presump- 
tion being,  that  the  owner  reserves 
to  himself  such  right,  and,  at  the 
same  time,  grants  to  the  new  owner 
an  equal  right;  and  consequently,  if 
the  owner  parts  with  several  of  the 
houses  at  different  times,  the  posses- 
sors still  enjoy  the  right  to  mutual 
support,  the  right  being  wholly  inde- 
pendent of  the  question  of  the  priority 
of  their  titles.    Bicharda  v.  J?om,  218 

RULE  OF  COURT. 
tSee  Abbitratiok^  (3). 

SCIRE  FACIAS. 

See  CoMPAKiES  Clauses  Consolida- 
tion Act. 

SECURITY  FOR  COSTS. 
See  Practicb,  (1),  1,  2. 

SET  OFF. 

(1).  In  Action  by  Administrator,  of 
Debt  due  from  Intestate  to  De- 
fendant, 

To  an  action  by  an  administrator, 
who  sues  in  his  representative  char- 
acter for  a  debt  due  after  the  death 
of  the  intestate,  the  defendant  can- 
not set  off  a  debt  due  to  him  from 
the  intestate  in  his  lifetime.  Watte 
v.  Hees,  696 

(2).  Replicaiion  of  Nil  Debet. 

Under  the  replication  of  nil  debet 
to  a  plea  of  set-off,  the  plaintiff  may 
object  that  the  debt  sought  to  be  set 
off  is  not  due  from  himself  alone,  but 
from  himself  and  a  third  party. 
A^mold  y.  BainJbrigge,  153 


SETTING  ASIDE  PROCEED- 
INGS. 

See  Judge's  0bd£B,  (2). 

SHERIFF. 

See  ExscuTioN. 

SLANDER 

No  action  will  lie  for  a  verbal  im- 
putation of  incontinence  in  a  clergy- 
man, unless  he  is  beneficed  or  holds 
some  clerical  office  or  employment  of 
temporal  profit.  Galkoey  ▼.  Mar- 
shall,  294 

SPECIAL  VERDICT. 
See  Arbitration,  (1),  2. 

SPECIFICATION. 
See  Patent,  (1),  (2). 

STAMP. 
See  Bill  of  Exchanger  (7). 

STATUTE  OF  FRAUDS. 
(29  Car.  2,  a  3.) 

Evidence  qf  Acceptance  within  the 
17  th  Section, 

The  defendant  verbally  agreed  to 
purchase  of  the  plaintiff  some  cattle 
then  in  his  field.  After  the  bai^gain 
was  concluded,  the  defendant  felt  in 
his  pocket  for  his  cheque  book,  in 
order  to  pay  for  the  catUe,  but,  find- 
ing he  had  not  got  it,  he  told  the 
plaintiff  to  come  to  his  house  in  the 
evening  for  the  money.  It  was 
agreed  that  the  cattle  should  remain 
in  the  plaintiff  *s  field  for  a  few  days, 
and  that  the  defendant  should  feed 
them  with  the  plaintiff's  bay,  which 
was  accordingly  done: — ffeld,  that 
there  was  no  evidence  of  an  accept- 
ance of  the  cattle  to  satisfy  the  Sta- 
tute of  Frauds.     Holmes  v.  ffoMm, 
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STATUTE  OF  LIMITATIONS. 

(1).  Sd:iWiU.  4,  c.  27,  m.  2<md3. 

Where  the  owner  of  the  fee-sim- 
ple of  a  doee,  with  minerals  under 
it,  conyeys  the  Bur£M$e  reserving 
the  minerals,  with  the  right  of  entry 
to  get  them^  and  he  afterward  grants 
the  minerals  with  such  right,  mere 
nonuser  for  more  than  forty  years, 
no  other  person  having  worked  or 
having  been  in  possession  of  the  mi- 
nerals, is  not  sufficient,  under  the  3  & 
4  Will  4,  c.  27,  ss.  2  and  3,  tobarthe 
grantee's  right  of  entry  to  get  the 
minerals.  That  statute  does  not  ap- 
ply to  cases  of  want  of  actual  posses- 
sion by  the  phuntifi^  but  to  those 
cases  only  where  he  has  been  out  of 
it)  and  another  party  has  been  in 
possession  for  the  prescribed  time; 
for  there  must  be  both  absence  of 
possession  by  the  person  who  has  the 
rights  and  actual  possession  by  ano- 
ther, whether  adverse  or  not,  to  be 
protected,  to  bring  the  case  within 
the  statute. 

Declaration  for  breaking  and  en- 
tering the  plaintiffs  close,  damaging 
the  surface,  and  getting  the  plain- 
tiff's minerals  out  of  it.  Flea,  that, 
in  1725,  R  F.  was  seised  in  fee  both 
of  the  close  and  minerals,  and  then 
conveyed  the  close  to  one  J.  R.,  un- 
der whom  the  plaintiff  claimed,  ex- 
cepting the  minerals  to  himself,  his 
heirs,  and  assigns,  and  reserving  li- 
berty to  enter  and  get  them.  That 
the  plaintiff  was  entitled  under  J.  R 
to  the  close  and  surface;  and  that  the 
defendants  were  seised  or  otherwise 
entitled  under  R  F.  to  the  excepted 
minerals,  concluding  by  justifying 
the  trespasses  in  the  exercise  of  the 
reserved  liberty.  KepHcation,  that 
the  entry  made  by  the  defendants  on 
the  sur&ce  and  minerals  was  not 
within  twenty  years  next  after  the 
time  to  make  the  same  accrued  to 


the  defendants,  or  any  one  under 
whom  they  claimed ;  and  the  repli- 
cation, after  negativing  the  disability 
of  the  defenda[iits'  infancy,  &c.  al- 
leged that  the  right  of  entry  was  ex- 
tinguished. Bejoinder,  that,  at  the 
time  of  the  execution  of  the  inden- 
ture of  1725,  R  F.  was  in  possession 
both  of  the  surface  and  the  mines, 
and  that  he  and  his  assigns  continued 
to  be  in  possession  of  the  coal  and 
iron-stone  to  the  time  of  the  tres- 
pass, and  that  neither  R  F.  nor  the 
persons  claiming  under  him  ever 
were  dispossessed  or  discontinued 
such  possession.  Surrejoinder,  ad- 
mitting R  F.  to  have  l>een  in  pos- 
session, but  denying  that  his  assigns 
or  the  defendants  ever  were  in  the 
actual  possession,  or  ever  acquired 
actual  possession  of  the  minerals. 
Bebutter,  that  neither  J.  B.  nor  any 
person  under  him,  nor  any  other  per- 
son, at  any  time  entered  u{)on  or 
had  worked  the  minerals : — EM,  on 
demurrer  to  the  rebutter,  that  the 
plea  impliedly  admitted  such  a  pos- 
session by  the  plaintiff  of  the  mine- 
rals as  was  sufficieut  to  maintain 
trespass,  and  that  the  replication  was 
a  good  answer  to  the  plea;  but  that 
the  rejoinder  was  bad,  as  not  being 
a  complete  denial  that  the  right  to 
enter  had  accrued  more  than  twenty 
years  before. 

Held,  also,  that  therebutterwas  bad, 
although  it  would  have  been  good  if 
it  had  stated  that  neither  J.  B.,  nor 
any  one  claiming  under  him,  nor  the 
plaintiff,  nor  any  other  person  what- 
ever entered  upon  or  worked  the 
said  minerals,  or  otherwise  ctcqmred 
the  possession  thereof.  Sm/Uh^,  Lloyd, 

(2).  3cfe4  WiUA,  c.27,«.21. 

In  ejectment,  the  plaintiff  proved 
that  A.,  being  seised  in  fee  of  the  land 
in  question,  devised  it  to  the  father  of 
the  plaintiff  in  tail  general,  and  died 
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in  1799.  The  plainiiflf's  fiither  re- 
ceived the  rents  and  profile  from  1799 
to  1807,  at  which  time  he  waa  suc- 
ceeded hj  a  person  through  whom 
the  defendant  obtained  possession: — 
ffMy  that,  under  the  3  ik  4  Will  4, 
a  27,  &  21,  since  the  tenant  in  tail 
was  barred,  the  issue  in  tail  was  also 
barred.     AtuUn  v.  Llewellyn,      276 

(3).  9  Geo.  4,0. 14. 
In  1845,  J.  lent  the  plaintiff  200^, 
on  the  security  of  the  joint  and  se- 
veral promissory  note  of  himself  and 
two  sureties.  Between  November, 
1845,  and  February,  1847,  J.  bought 
of  the  plaintiff  goods  to  the  amount  of 
17L  In  July,  1847,  the  plaintiff  re< 
mitted  J.  10/.  for  interest  due  on  the 
note,  and  at  the  same  time  sent  his 
bill  f<Nr  the  goods.  J.  wrote  in  an- 
swer: ^'I  beg  to  acknowledge  the 
receipt  of  10/.  cash,  and  the  bill, 
amounting  to  17/.,  both  of  which 
sums  I  have  placed  to  your  credit 
I  have  inclosed  your  bill;  receipt  it^ 
and  return  it  to  me  by  post."  It  did 
not  appear  whether  the  plaintiff  had 
sent  back  the  bill  receipted.  In 
February,  1853,  and  after  the  death 
of  J.,  the  promissory  note  was  paid 
by  one  of  the  sureties,  without  taking 
credit  for  the  17/.  In  May,  1853, 
the  plaintiff  sued  the  administratrix 
of  J.  for  the  17/.,  when  she  pleaded 
the  Statute  of  limitations: — Held, 
that  the  above  letter  was  a  suf&dent 
promise  within  the  9  Geo.  4,  a  14, 
to  take  the  case  out  of  the  Statute  of 
limitations.  Eecme,  App.;  Simon, 
Beep.,  282 

STATUTE  "ib  Gbo.  2,  a  36,  s.  2. 

Keeping  a  Room  for  Fublio  Music 
and  cither  Eniertainmenls,  wUhoui 
a  License 

By  the  25  Geo.  2,  a  36,  s.  2,  every 
person  '*  keeping  any  house,  room« 
garden,  or  other  place  kept  for  public 


dancing,  music,  or  other  public  ente^ 
tainment  of  the  like  kind,  in  the  diau 
of  London  and  Westminster,  or  witii- 
in  twenty  miles  thereof"  without  i 
license  from  the  Quaiter  Seanoni;  is 
subject  to  a  pemilty  of  100/. 

Qwere,  whether  the  case  is  within 
the  statute  where  such  entertainmest 
as  that  mentioned  therein  is  nut  the 
primaiy  but  merely  the  seoondaiy 
object  for  whicb  the  place  is  kept 
open  to  the  public,  aa,  for  instanoe, 
where  a  sapper  and  refreshment  room 
is  open  to  the  public^  in  whicJi  musical 
entertainn^ents  are  constantly  given, 
no  charge  being  made  for  adnunioii 
only,  but  where  peraons  may  obtain 
refineshment  upon  payment  of  wiiat 
they  may  be  pleased  to  order. 

It  is  an  invariable  rule  of  practice 
that  a  rule  nisi  for  a  new  trial  is  not 
granted  on  the  ground  of  the  verdict 
being  against  the  evidence  in  an  ac- 
tion on  a  penal  statute,  where  the 
defendant  luui  obtained  the  verdict 
LTaUr.  Green,  247 

SUGGESTION. 

^COMICOH  LAWPfiOCEI>UBBAcr,(6). 

SURETY. 

See  Bow,  (2),  (3). 

SURVEYOR 
See  GoinrTT  S^bvstok. 

TAXATION. 

See  Arbitration,  (1),  1,  (2). 
Attornst*s  Bill. 

TENANCY  IN  COMMON. 

One  of  two  tenants  in  common  of 
certain  goods  committed  an  act  of 
bankruptcy,  after  which  the  defend- 
antfl^  by  direction  of  the  other  tenant 
in  common,  sold  the  goodBiSM, 
firsts  that  the  assignees  of  the  hank^ 
rut)t  could  not  recover  from  the  de- 
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fendants  the  proceeds  of  tbe  sale  in 
an  action  for  money  had  and  received, 
nor  maintain  detinue ;  secondly,  that 
the  defence,  that  the  goods  were  sold 
by  direction  of  the  solvent  partner, 
might  be  given  in  evidence  under 
non  detinet.  Morgam  v.  MwrquiBy  145 

TENANT  IN  TAIL. 
See  Statute  of  Limitations^  (2). 

TITHE. 

In  debt  on  the  2  4(  3  Edw.  6,  a 
13,  for  not  setting  out  tithe,  it  ap- 
peared that  the  plaintiff  was  impro- 
priate rector  of,  and  the  defendant 
the  occupier  of,  thirty  acres  of  fen 
land  in  the  parish  of  M.  In  the  47 
Geo.  3,  an  Act  of  Parliament  passed 
for  inclosing  lands  in  that  parish, 
which  recites  (inter  alia),  that  in  the 
parish  there  are  open  and  common 
fields,  commons,  &c. ;  that  B.  (an  an- 
cestor of  the  plaintiff)  is  entitled  to 
the  great  or  rectorial  tithes  of  divers 
lands  in  the  parish;  that  certain 
other  individuals  are  entitled  to  por- 
tions of  tithe  of  other  lands;  and  that 
divers  other  persons  are  seised  of  lands 
which  are  tithe  free;  also,  that  there 
are  certain  rights  of  sheep  walk,  ^fec, 
and  other  rights  over  and  upon  the 
said  open  and  commonable  fields,  &Q,) 
and  that  the  same  heaths,  fens,  and 
waste  grounds  in  their  present  state 
yield  but  little  profit;  and  that  it 
will  be  advantageous  to  the  several 
persons  if  the  before-mentioned  rights 
be  extinguished,  and  the  said  lands 
and  grounds  divided :  it  also  recites 
the  General  Indosure  Act,  41  Geo. 
3,  c.  109,  s.  18,  and  enacts,  that  the 
commissioners  shall  allot  to  the  im- 
propriator and  other  persons,  in  lieu 
of  all  tiihe  within  M.,  such  parte  of 
land  hereby  intended  to  be  inclosed 
as  in  the  judgment  of  the  commis- 
sioners shall  be  equal  in  value  to 
two-eleventh  parts  of  all  the  open 


field  arable  lands,  and  one-seventh 
part  of  all  the  old  inclosed  lands  (ex- 
cept such  as  were  formerly  part  of 
M.  common,  and  inclosed  under  the 
\6  Oar.  2,  c.  17),  and  to  one-ninth 
part  of  all  the  other  lands  in  M. 
Sect.  20  enacts,  that,  if  there  are  any 
old  inclosures  or  inclosed  lands  in  M. 
subject  to  the  payment  of  rectorial 
tithe  in  kind,  or  to  any  modus  or 
composition,  and  the  proprietors  shall 
be  desirous  of  commuting  for  the 
tithes  due  thereout,  the  commissioners 
shall  be  enabled  to  make  compensar 
tion  to  the  impropriator  (and  other 
persons)  out  of  the  lands  of  such  pro- 
prietors lying  within  the  common 
fields,  as  shall  be  equal  in  value  to 
one-seventh  part  of  such  inclosures; 
and  where  the  proprietors,  being  de- 
sirous as  aforesaid,  shall  not  have  any 
open  field  land,  they  shall  pay  sudk 
sum  as  the  commissioners  shall  ad- 
judge a  full  compensation  for  such 
tithes,  moduses,  Ac,  which  sum  shall 
be  applied  towards  the  payment  of 
the  expenses  of  passing  this  Act,  and 
canying  it  into  execution:  Pro- 
vided, that,  when  the  owners  of  any 
highland  old  inclosures  shall  be  de- 
sirous of  discharging  the  same  from 
tithe  by  giving  up  a  part  thereof,  the 
commissioners  shall  allot  such  part 
of  the  said  old  inclosures  as  shall  in 
their  judgment  be  equal  in  value  to 
such  part  of  the  said  old  inclosures. 
By  sect.  65^  any  person  dissatisfied 
with  the  award  of  the  oommissionerB 
may  appeal  to  the  quarter  sessions 
within  four  months.  In  pursuance 
of  this  Act,  tiie  commissioners  allot- 
ted to  B.  (the  plaintiff's  ancestor) 
"  in  lieu  of  all  the  tithes  arising  with* 
in  M.,*  three  pieces  of  ground  in  fche 
award  particularly  described,  and 
drawn  upon  the  plan  thereto  annexed, 
containing  about  176  acres.  B.  en- 
tered upon  the  allotment,  and  con- 
tinued seised  in  fee  thereof  until  his 
death,  when  it  vested  in  the  i^n« 
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tiff.  Tho  defendant's  land  was  not 
drawn  on  the  plan.  In  the  year  1 840, 
an  assistant  tithe  commissioner  was 
appointed  to  commute  the  tithe  of 
M.,  on  which  occasion  the  defendant 
cLiimed  an  exemption  from  tithe  in 
respect  of  his  land,  by  reason  of  the 
47  Geo.  3,  and  awai-d  under  it  The 
commissioner  decided,  that  the  de- 
fendant's land  was  not  exempt.  For 
twenty  years,  from  1828  to  1847  in- 
clusive, the  defendant  had  either  set 
out  or  compounded  for  the  tithe  of 
his  land;  but  from  181f)  unta  1828 
he  had  paid  tithe.  Out  of  16,000 
acres  of  which  the  parish  consisted, 
9700  were  fen  land;  and  from  lands 
of  that  description  (other  than  the 
defendant's)  the  plaintiff  had,  frt>m 
the  year  1832,  continually  until  the 
commencement  of  this  suit^  received 
tithe  either  in  kind  or  a  composition : 
—Ildd,  first,  that  the  47  Geo.  3  and 
award  under  it  did  not  conclusively 
shew  that  the  defendant's  land  was 
exonerated  from  tithe,  for,  reading 
the  18th  and  20th  sections  together, 
the  commissioners  were  under  no 
obligation  to  medce  a  compulsory 
commutation  of  all  the  tithe  of  the 
parish,  but  an  option  was  left  in  re- 
spect of  old  indosures;  and  there- 
fore, if  the  commissioners  had  not  in 
fact  taken  into  account  the  fen  land, 
of  which  the  defendant's  formed  a 
part,  their  award  was  no  bar  to  the 
plaintiff's  claim,  notwithstanding  he 
had  neglected  to  appeal  to  the  qiuu> 
ter  sessions,  and  had  received  the 
compensation  awarded  in  respect  of 
the  tithe  of  other  land. 

Secondly,  that  the  decision  of  the 
assistant  tithe  commissioner  was  not 
final  and  conclusive;  and  that  if, 
upon  inquiry  in  a  superior  Court,  he 
should  be  found  to  have  been  correct 
in  determining  that  the  tithe  of  the 
land  in  question  had  not  been  com- 
muted or  extinguished  under  the  47 
Geo.  3,  then  his  proceedings  would, 


by  the  45th  section  of  the  Tithe  (Com- 
mutation Act,  be  oonclasiYe,  subject 
only  to  the  qualifications  arising  oat 
of  the 4 6th;  but  if  that  inquiry  should 
terminate  in  sustaining  the  award, 
then  all  that  he  had  done  would  be 
coram  non  judice,  the  90  th  section 
of  that  Act  having  excepted  from  the 
jurisdiction  of  the  commissionere  the 
case  of  lands  the  tithes  whereof  have 
been  already  commuted  or  extin- 
guished under  any  Act  of  Parliament 
tiieretofore  made. 

Thirdly,  that  the  twenty  years 
perception  of  tithes  -was  not  condor 
sive  evidence  of  the  plaintiff's  ji^i 
to  them,  the  3  <k  4  Will  4,  c  27, 
having  no  application  to  a  case  lake 
the  present.  Bwnhury  v.  I'uUer,  HI 

TOLL. 
See  Railway  Company,  (3),  (4),  (5). 

TRESPASS. 
See  ExBCUTioK. 

UNILATERAL  AGREEMENT. 

See  Agrebmkht,  (2). 

USAGE  OF  TRADE 
See  Pleading,  L,  (1). 

VENDOR  AND  VENDER 
See  Lunatic. 

WARRANT  OF  COMMITMEl^. 
See  Arrest. 

WAY. 

0/  Necessity, 
In  an  action  for  a  disturbance 
of  a  right  of  way,  it  appeared  that,  m 
the  year  1839,  A.  being  the  owner 
of  five  closes,  two  of  which,  called 
the  Holme  closes,  were  separated  by 


WRIT. 


WILL. 
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two  of  the  others  from  the  only 
available  highway,  sold  the  entire 
property  in  three  lots.  M.  purchased 
the  Holme  closes,  N.  one  of  the  other 
closes,  and  D.  the  remaining  doses. 
Oyer  the  latter,  the  tenants  of  A., 
from  the  year  1823,  had  used  a  way 
for  the  occupation  of  the  Holme 
closes.  The  deeds  of  conveyance  to 
the  three  purchasers  were  all  exe- 
cuted on  the  same  day,  hut  it  could 
not  be  ascertained  in  what  order  of 
priority  they  were  executed.  No 
special  grant  or  reservation  of  any 
particular  way  was  contained  in  any 
of  them ;  but  in  the  conveyance  to 
M.  were  the  usual  words,  "together 
with  all  ways,  roads,  &o.  to  the  said 
closes  belonging  or  appertaining." 
For  several  years  after  tiie  execution 
of  the  conveyances,  the  plaintiff,  who 
occupied  the  Holme  closes  as  tenant 
of  M.,  had  used  the  way  in  question ; 
but,  in  1843,  the  defendant,  who  had 
purchased  D.'s  doses,  disputed  the 
plaintiff's  right  and  obstructed  the 
way: — Held,  first,  that,  assuming 
that  the  conveyance  to  M.  was  exe* 
cuted  before  that  to  D.,  the  plaintiff 
was  clearly  entitled  to  the  way;  for, 
where  a  person  having  a  close  sur- 
rounded by  his  land  grants  the  close 
to  another,  the  grantee  has  a  way 
over  the  grantor's  land  as  incident  to 
the  grant.  Secondly,  assuming  that 
the  conveyance  to  D.  was  executed 
before  that  to  M.,  the  plaintiff  was 
nevertheless  entitled  to  tiie  way ;  for, 
while  the  property  in  the  Holme 
closes  remained  in  A.  he  had  that 
way  of  necessity,  as  being  the  most 
convenient  mode  of  access  to  his  pre- 
mises, and  it  passed  by  his  convey- 
ance to  M.  under  the  words  ''all 
ways  to  the  closes  belonging  or  ap- 
pertaining."   Pinnington  v.  GaUand, 

WRIT. 
See  Extent. 


WRIT  OF  TRIAL. 

See  Practice,  (3). 

WILL. 

S.  N.,  by  his  will,  dated  July  20, 
1849,  directed  his  executors  to  assign 
and  transfer  the  residue  of  his  personal 
estato  to  the  trustees  of  the  settle- 
ment of  the  fortune  of  his  niece  M.  A., 
the  wife  of  W.  A.,  dated  the  2l8t  of 
September,  1842,  to  be  held  by  them, 
upon  trust,  out  of  the  annual  income, 
to  pay  to  her  during  the  joint  lives 
of  herself  and  her  husband  an  annuity 
of  2000^.  for  her  separate  use,  to  be 
payable  on  the  two  half-yearly  days 
of  payment  on  which  a  certain  an- 
nuity of  500^.  was  payable  to  her  un- 
der the  settlement;  and  that  they 
should  stand  possessed  of  the  residue 
(subject  as  thereinafter  mentioned) 
upon  such  and  the  same  trusts,  sub- 
sequent to  the  trusts  as  to  the  said 
annuity  of  500Z.,  for  such  and  the 
same  persons,  and  to  and  for  such 
and  the  same  ends,  intents,  and  pur- 
poses, and  with,  under,  and  subject 
to  such  and  the  same  powers,  provi- 
soes, and  declarations,  as  were  express- 
ed and  contained  in  the  said  deed  of 
settlement  of  the  fortune  of  the  said 
M.  A.,  of  or  concerning  the  trust, 
stocks,  or  funds  therein  comprisedy 
and  the  dividends  and  annual  inter- 
est thereof,  or  of  such  of  them  as 
should  be  subsisting  and  capable  of 
taking  effect.  By  the  said  deed  of 
settlement  it  was  declared,  that  the 
trustees  should  stand  possessed  of  the 
settled  property,  upon  trust,  during 
the  joint  lives  of  the  said  W.  A.,  and 
his  said  then  intended  wife,  to  pay  to 
her  or  her  appointees  an  annuity  or 
clear  yearly  sum  of  500/.  as  therein 
mentioned,  but  without  power  of  an- 
ticipation; and  subject  thereto  upon 
trust  to  pay  the  residue  or  surplus  of 
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the  diyidends  aod  annual  produce  of 
the  stocks,  funda^  or  securitieB  unto 
the  said  W.  A.  and  his  assigns,  or 
well  and  sufficiently  authorise  and 
empower  him  and  his  assigns  to  re- 
ceive the  same  dttring  hia  life;  and, 
from  and  after  the  decease  of  either 
of  them^  the  said  W.  A.  and  his  said 
intended  wife,  upon  trust  to  pay  the 
dividends  and  annual  produce  of  the 
said  stocks,  funds,  and  securities  unto 
the  survivor  and  his  and  her  assignsf, 
and  well  and  sufficiently  authorise 
and  empower  him,  her,  or  them  to 
receive  the  same  during  the  life  of  the 
survivor;  and,  after  tiie  decease  of 
such  survivor,  upon  certain  trusts  for 
the  children  of  the  marriage.     S.  N. 


died  in  1650^  leaving  W.  A.  and  his 
wife  him  surviving.  The  inoome  of 
the  testator's  personal  estate  after  the 
payment  of  the  annuities  left  an  over- 
plaB.^Hdd,  that  W.  A.  took  such 
overplus  as  tenant  for  his  own  life, 
and  not  for  the  joint  lives  of  himself 
and  his  wife. 

By  the  36  Geo.  3,  c.  62,  a  larger 
amount  of  legacy  duty  is  payable  in 
respect  of  an  annuity  held  on  a  sin- 
gle life,  than  that  payable  on  an 
annuity  held  on  the  joint  oontanu- 
anoe  of  two  lives: — Held,  therefore, 
that,  in  the  above  case^  the  larger 
amount  of  legacy  duty  was  payable. 
The  AtUymcy-Gwieral  v.  Lard  Wyn- 
ford,  746 
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